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FREEDOM OF CONSCIENCE
AND RELIGIOUSFREEDOM

Carl A, ANDERSON'
|. HISTORICAL CONTEXT

The FirstAmendmentio the United States C onstitution providesthat” Congress
ehall make no law respecting an establishment of religion, or prohibiting the
free exercice thereof...” Generally, this language of the First Amendment
relating to religion has been divided into two “ clauses’ referred o as the
establishment clause and the free exercise clause. The original intention of the
drafters of the First Amendment was to limit the power of the national
government to interfere with the differing treatment of religion by the states
ratifying the Constitution. In other words, the amendment was dedigned 1o
respect the diversity of state law regarding religion from Virginia s disestab-
lishment of the Church of England to Massachusetts s establishment of the
CongregationalistC hurch which continued into the 1 880s. Both the free exercise
clauge and the establishment clause were made applicable 1o the states as well
as the national governmentby decigions of the Supreme Courtin the 1 HAs”
A popular treatise on American constitutional law summarizes the Supreme
Courts approach 1o the First Amendment by saying that” There is a natural
antagonism between a command notto establich religion and a command not
o inhibitite practice. This tengdon between the clauses often leaves the Court
with having to choose betw een competing valuesin religion cases. The general
guide here is the concept of "neutrality.” The opposing values require that the
government act o achieve only secular goals and that it achieve them in a
religioudy neutral manner.” ° While itis a generally accepted view that there
isauch “ a natural antagonism” inherentin the First Amendment s treatmentof

1 Dean, bhn Paul Il Institute for Studies on Marriage and Family.

2 See Cantwell v. Connecticut; 310 U.S. 296 (1940) regarding application of the free exercise clause;
and Everson v. Board of Education, Z20U.5. 1 (1947) for application of the establishmentclause.

3 John E. Nowak and Ronald D. Rotunda, Constitutional Law 1157 (4th ed. 1991).
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religion, permitme 1o eay here that| would argue and will suggest|ater that a
better reading of the amendmentis one which finds that the two clauses are
indeed complementary rather than antagonigtic. Further, it is the Supreme
Court sfalee reading of the amendmentwhich viewsthe clauses as” antagonis-
tic” thathas led 1o both profound confusion and distortion of the meaning of
this constitutional text:

The Supreme Courthas afforded the principle of * neutrality” constitutional
standing, yetithas failed to provide a general standard of what constitutes a
religioudy neutral act. Thus, whatis constitutionally permisable in this area
can only be determined within the context of a legal challenge 1o a policy,
regulation or action.” Furthermore, the factthatthe Courthas adopted differing
tests to determine constitutionally permisable action under both the estab-
lishment clause and the free exercise clause has worked “ 1o bring the values
embodied in those two clauses into conflict.””

When a state action is challenged as a violation of the establishment clause
the state must show thatits action (1) had a secular purpose, (2) had a primary
secular effect; and (3) did notinvolve governmentin an excessive entanglement
with religion. The firsttwo testsrelating to a secular purpose and primary effect
are relatively straightforward. However, the question of excesdve entanglement
has iteelf required a three-part determination involving an evaluation of (1) the
character and purpose of the religious organization or ingtitution affected, (2)
the nature of the state aid or benefit and (3) the anticipated relationship betw een
the governmentand the religious institution or community.

In regard 1o the free exercice of religion the Supreme Court has ruled that
governmentmay regulate the actions of all personseven when those actions are
motivated by religious beliefs or convictions without violating constitutional
standardsif the action of the state isreligioudy neutral and promotes significant
societal interests. In thisarea, a central question hasbeen how to measure what
constitutes a sufficiently dignificanteocietal interestto withstand a constitutional
challenge. The Supreme Courtin the recent past has ehifted ite view of the
matter. [tno longer requires that the state show thatits action is necesaary 1o
advance a “ compelling” state interest; thatis, a governmental interest of the
highest importance. Instead, itruled that the state need merely show that the
governmental action in question was reasonably related to a valid governmental
interest.°1n 1963, the C ongressrestored the “ compelling” state intereststandard
o these cases through the enactiment of the “ Religious Freedom Restoration

4 Ibid., p. 1156
5  Ibidem.
6 EmploymentDivision, Departmentof Human Resources of Oregon v. Smith, 1108 Ct 1595 (1920).
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Act.” Of coureg, in these cases the individual must show thatthe state action
atisaue constitutes a burden on his religious beliefs,

While itis notposdble to discuss the entire case law of the Supreme Court
regarding religious liberty, a short review of ceveral cases will provide an
overview of many of the general principlesutilized in the Court sdecision-mak-
ing. Perhapsthe mostfamous decigions of the Courtregarding religious liberty
and the establishment clause of the First Amendment concerns state action
related to religion and state-gponeored or public echools. D uring the early 1905,
the Supreme Courtruled that the recitation by students in public schools of a
" nondenominational prayer” violated the establisnmentclause of the Constitu-
tion.” One year later the Courtexpanded that ruling to strike down, again as a
violation of the establisnmentclause, government-authorized programsin which
public school students engaged in reading the Bible or reciting the Lord s
Prayer.” Then, in 1920, the Supreme Courtheld thata state law requiring that
copies of the Ten Commandments be displayed in the claserooms of public
schools was alco impermisaible under the establishment clause.’

In 1972, the Courtconsgidered the question of whether a state could compel
a amall, agrarian Protestant sect known as the Amish 1o send their children
public school after the eighth grade. The Court applied a two-part balancing
test. First itdetermined thatthere was indeed a significantburden on the free
exercise of religion by the Amieh gsince compelling attendance atpublic school
could posaibly destroy the Amich way of life. Second, the Courtbalanced this
againstthe state interestinvolved and the degree to which the state’ s objective
would be undermined by the granting of an exemption for the Amish. The Court
held that the religious liberty of the Amish outweighed the interest of the state
in promoting the education and general welfare of Amish children.'” However,
a decade later the Courtheld that there was no violation of the free exercise
clause in the action of the federal governmentin denying tax exemptstatus from
federal income tax to any school or universty which discriminated on the basis
of race, even when such discrimination resulted from a dincerely held religious
belief and when the denial of such a tax exemption would resultin dgnificant
financial burdens to the school."

Other federal law s have recognized the autonomy of religiousinstitutionsin
auch areas as employmentas eseential 1o a religious community’ s free exercise
of religion. For example, the Supreme Court has held in Natlonal Labor

7 Engel v. Vitale, 70U.5. 421 (19&2).

8 School Districtv. Schempp, 374 U.S. 205 (19€3).

9  Swnev. Graham, 449 U.S. 29 (1280).

10 Wisconsin v. Yoder, 406U.S. 206 (1972).

11 Bob Jones University v. United States, 461 U.S. 574 (19€9).
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Relations Board v. Catholic Bishop of Chicago'® that the National Labor
Relations Board was not authorized by federal law to regulate activities
regarding the unionization of lay faculty employees at schools affiliated with
the Catholic Church and euch actions by the governmentraised the posaibility
of governmentreview and asecgement of the religious beliefs and practices of
the religious community. The Congress has aleo acted in a similar way in Title
VIl of the Civil Rights Actof 1964 which prohibits diecrimination in employ-
menton the bads of religion by expresdy exempting the employmentpractices
of religious ingtitutions in their nonprofit activities thereby allowing churches
and their related institutions o make employment decigions on the bags of
religious affiliation.

II. THE EQUAL ACCESS ACT

In Widmar v. Vincent® the Supreme Courtstruck down the policy of a state
university which prohibited student religious organizations from using school
faciliies which were available o other student organizations. The Court held
that when the univerdty opened its facilities to student organizations it created
a " public forum”™ . Further, itheld thatthe university could only exclude from
that " public forum” organizations based on their content; nature or activities
when it could ehow that such exclusion was necesaary o cerve a compelling
state interest and that the policy was narrowly formulated o achieve only that
end. The Courtheld that permitting religioudy oriented student groups to use
university facilities on the same bagis as other studentgroups would notviolate
the establishment clause. To the contrary, the Courtheld that forbidding such
equal accesswould violate students rightto freedom of speech and aseociation.

Following the Supreme Court sdecigion in Widmar v. Vincent; which applied
only 1o univerdty students, the Congress enacted the * Equal Access Act’ 1o
apply the rationale of the Courts decision 1o secondary school students. The
Actmakesitunlawful for " any public secondary school which receives Federal
financial asdstance and which has a limited open forum to deny equal access
or a fair opportunity to, or discriminate against; any students who wish 1o
conducta meeting within thatlimited open forum on the basis of the religious,
political, philocophical, or other content of the gpeech at euch meetings.”'* In
Board of Education of Westgide Community Schoolsv. Mergens'” the Supreme

12 440U.S 420 (1979).
13 454 U.9 265 (1981).
14 20U.5.C. secs 407 -4074 (Supp. V 1987), Pub. L. No. 98377, Tit VI, 95 5Stat 1302 et seq.
15 1105Ct 2256 (1220
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Court upheld the "Equal Accese Act,” ruling that it did not violate the
establishment clause of the First Amendment.

In dune of this year, the Supreme Courtdecided Rosenberger v. University
ofVirginia, holding thatthe Univerdty of Virginia infringed vital firstamend-
mentprincipleswhen itrefused to pay the printing costs of a studentnew spaper
entitled Wide Awake because it egpoused Christianity while the univerdty had
a policy of paying the printing costs of other student new spapers. Because the
university provided financial asdstance to other student papers the Court
concluded that the denial o a religious student paper “ compromised” the
“ neutrality” commanded of the state by the First Amendment.

The confugion caused by the decidonsin such cases and, more importantly,
by the Court s reasoning in its opinions which has failed 1o find a condstent
rationale and method of analysis for religious liberty principles, resulted in
PreddentClinton iseuing a statementof the law regpecting religious expresgion
in public schools with an instruction that the Attorney General of the United
States and the Secretary of Education take steps to inform local echool officials
of the rights of students and those activities which are appropriate under the
terms of current constitutional interpretation by the Supreme Court.'” Among
those constitutional principles listed by the President are the following:

Student prayer and religious expression: The Establishment Clause of the First
Amendment does not prohibitpurely private religious speech by students. Students
therefore have the same rightte engage in individual or group prayer and religious
discusdon during the echool day as they do to engage in other comparable activity.
For example, students may read their Bibles or other scriptures, say grace before
meals, and pray before tests to the extentthey may engage in comparable non-dis-
ruptive activities.. Generally, students may pray in a non-disruptive manner when
notengaged in school activities or instruction. ..

Official neutrality regarding religious activity. Teachers and school administra-
tors, when acting in those capacities, are representatives of the state and are
prohibited by the establishment clause from eoliciting or encouraging religious
activity, and from participating in such activity with studenta Teachers and
adminigtrators also are prohibited from discouraging activity because of itereligious
content; and from soliciting or encouraging anti-religious activity.

Teaching about religion: Public echools may not provide religious instruction,
butthey may teach aboutreligion, including the Bible or other scripture. ..

Religious literature. Students have a rightto distribute religious literature o their
schoolmates on the same terms as they are permitied 1o distribute other literature
thatis unrelated to school curriculum or activities. ..

16 William J. Clinton, Memorandum for the Secretary of Education and the Attorney General, July 12,
199%.
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Released time: Subject to applicable State laws, schools have the discretion 1o
dismigs students to off-premises religious ingruction, provided that schools do not
encourage or discourage participation or penalize those who do notattend. Schools
may notallow religiousinstruction by outslders on school premises during the school
day.

IIl. THE RELIGIOUS FREEDOM RESTORATION ACT OF 1995

The resultof the Supreme Court s decision in the 1920 case of Employment
Division v. Smith was seen by many religious leaders, churches and organiza-
flons as opening the way for government to intervene more pervadvely in
religious affairs. The opinion of the General Counsel of the United States
Catholic Conference was reflective of the concerns of many churches when he
wrote that the Supreme Courts decidon “ effectively eviscerated precedents
offering procedural protection for religious freedom and invited governments
1 undertake more vigorous intervention in religious affairs.” " The Judiciary
Committee of the U. S, House of Representatives found that” The effectof the
Smith decigion has been to subject religious practices forbidden by laws of
general applicability to the lowest level of scrutiny employed by the courts.
Because the rational relationship test only requiresthatalaw mustbe rationally
related o a legitimate state interest; the Smith decision has created a climate in
which the free exercice of religion is continually in jeopardy; facially neutral
and generally applicable laws have and will, unless the Religious Freedom
Restoration Actis paseed, continue o burden religion.” ®

In regponse, the United States Congress enacted the * Religious Freedom
Restoration Act’ 1o restore the state of the law 1o where it was prior 1o the
action of the Supreme Courtin Employment Division v. Smith. As enacted by
the Congress, the “ Religious Freedom Restoration Act provides that * the
government cannot burden a person’s free exercice of religion, even if the
burden reaultefrom arule of general applicability, unlessthe burden iseseential
o further a compelling governmental interestand is the leastrestrictive means
of furthering thatinterest.”

17 Mark E. Chopko and John A. Liekweg, “ A Commentary on Legidative Remedies o Employment
Division v. Smith,” Memorandum of the Office of General Couneel, United States Catholic Conference
(Washington, D.C., May 24, 1291).

18 Ibidem.

19 Committee on the Judiciary, U. S House of Representatives, 105 Congress FirstSession, Reporton
H.R. 1308 Religious Freedom Restoration Actof 1993 (May 11, 1928), p. 10,
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IV. THE RELIGIOUS EQUALITY AMENDMENT TO THE CONSTITUTION

Earlier this year a newly proposed amendment to the Constitution of the
U nited Statesw asintroduced in the C ongressby Representative CharlesC anady
and currently has 92 co-gponsors. The amendment; entitted * The Religious
Equality Amendment’, has already been the subject of hearings in various
American citles by the Committee on the Judiciary of the House of Repre-
eentatives. The amendment which is composed of three cections, reads as
follows:

Section 1. Neither the U nited States nor any State shall abridge the freedom
of any pereon or group, including studentsin public schools, 1o engage in prayer
or other religious expresdon in circumstances in which expression of a
nonreligious character would be permitted; nor deny benefits 1o or otherwise
discriminate againstany pereon or group on accountof the religious character
of their gpeech, ideas, motivations, or identity.

Section 2. Nothing in the Constitution shall be construed t forbid the U nited
States or any State 1o give public or ceremonial acknowledgement to the
religious heritage, beliefs, or traditions of its people.

Section 3. The exercise, by the people, of any freedoms under the First
Amendmentor under this Amendment ehall not constitute an establishment of
religion.

V. CONCLUSION

Professor Mary Ann Glendon and others have argued that the ingstence of
a “wall of separation” between government and religion has continued to
" drive” the Supreme Court s approach in interpreting the establishmentclause
of the FirstAmendmentand giving the principle of neutrality regarding religion
iteelf * priority over other agpects of religious freedom.” “ While this interpre-
tation is indeed a popular one in a wide legal circle in the United States, it
apparently is so irrespective of ite dubious higtorical bagis. Asthe Chief Justice
ofthe United Stateswrote in 1985, * Itisimposeible o build sound constitutional
doctrine upon a mistaken understanding of constitutional history, butunfortu-
nately the Establishment Clause has been expresdy freighted with Jefferson’ s
mideading metaphor for nearly 40 years. Thomas Jefferson was, of course, in
France atthe ime the constitutional Amendments known as the Bill of Rights
were paseed by Congress and ratified by the States. His letter 1o the Danbury

20  Mary Ann Glendon and Raul F. Yanes, “ Structural Free Exerciee,” Michigan Law Review, vol. 90,
p. 477, 495 (1991).
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Baptist Aseociation [where the expresdion appeared] was a short note of
courtesy, written fourteen years after the Amendments were paseed by Con-
gress. He would seem to any detached observer as a less than ideal source of
contemporary history as to the meaning of the Religion Clauses of the First
Amendment.” *' Unfortunately, Chief Justice Rehnquisthas as yetbeen unable
o convince his colleagues on the matter. In many ways, Justice Arthur
Goldberg’ s prediction regarding the consequences of the indistence upon a
neutrality between governmentand religion per se has been fulfilled. In 1965,
he wrote,

untutored devotion to the conceptof neutrality can lead o invocation or approval of
results which partake notsmply of thatnon-interference and non-involvementwith
the religious which the Congtitution commands, but of a brooding and pervasive
devotion 1o the secular and a passive, or even active, hostility to the religious Such
reaults are not only not compelled by the Constitution but; it seems o me, are
prohibited by it”

The current confusion and inadequacy of the Supreme Courts present
jurigprudence regarding religious liberty stem in large measure from its
ingistence thatthe idea of abeolute neutrality or Jefferson’s® wall of separation”
between church and state be regarded as the fundamental principle guiding
determinations of religious liberty. Not only is this approach profoundly
ahistorical in thatitimposes an interpretation of the First Amendment clearly
contrary o its original intention, butitalso gives rise o the notion, mentioned
earlier, that there exists an internal antagonism within the First Amendment
between the free exercise of religion clause and the establishment of religion
clauce. The better view, and the one maintained by Frofessor Glendon, is that
there is rather a complementarity between the two clauseswith a priority given
1o the protection of the freedom of religion.” Moreover, | would even argue
thatitisjustauch areading of the First Amendmentwhich protects the freedom
of religion and freedom of conscience that was intended by the drafters of the
First Amendmentand paramountin the thought of kfferson himself.

21 Wallace v. Jaffree, 472.U.5. 38, 92 (1986) (Rehnquist; J., dissenting).
22 School District of Abington Township v. Schempp, 374 U.S. 205 (19€8)(Goldberg, J.. concurring).
23 Glendon and Y anes, op. cit, p. 541.
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