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I. INTRODUCTION

Scholarly perspectives regarding how and how much the U.S. Supren
Court matters in the nation’s public life have varied widely over recen
decades. By and large, assessments have shifted in response to bros
political currents.

It was common from the late 1950 through the 1970 for intellectuals
—and especially those with liberal commitments— to portray the Cour
as a significant democratizing force in post-New Deal American politics
This understanding responded to and for the most part heralded the W
rren Court’s activism in areas of equal protection, due process, and fre
speech. Many social scientists found in this activity new evidence o
the dynamic political “pluralism” that characterized American politics.
In this view, the federal judiciary established itself not only as one of
many significant actors in the political landscape, but as a unique sourt
of institutional “access” for those citizens disenfranchised or ineffective
in gaining voice elsewhere in the system. Other intellectuals emphasize
instead the distinctive moral authority of the Court as a defender c

1 This paper is a newly titled version of an essay now published in Cornell Claytor
and Howard Gillmanet al, The Supreme Court and American Politics: New Institu-
tionalist ApproachesUniversity of Kansas Press, 1999.
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individual rights and liberties. In the most idealistic version —popula-
rized in books like Anthony Lewis’ Gideon’s Trumpdack Peltason’s
Fifty-Eight Lonely Men, and Richard Kluge&mple Justice- the High
Court was portrayed as a heroic band of White Knights who courageous
wielded their swords of principled legal reason to slay monstrous injus
tices long afflicting our nation. While these accounts varied in focus
and tone, each tended to assume that winning in court was the key i
dicator of political success and that the Court’s actions were inherentl
consequential in addressing the social problems at stake.

Scholarly assessments of judicial importance grew more circumspe
as the political context changed, liberal hopes faded, and the judici
legacy was subjected to new modes of analysis beginning in the 197
however? Behavioral social scientists, relying on a positivist epistemo-
logy and sophisticated research methods, were among the first to questi
earlier expectations. On the one hand, such studies attempted to shi
that the Court rarely acts boldly or independently. Rather, it has followe:
the lead of the dominant political coalition or lawmaking majority most
of the time (Dahl 1957; Funston 1975). On the other hand, behavior:
scholars demonstrated as well that the actual “impacts” of heralded lan
mark judicial decisions on established social practices have been far le
significant than often assumédzor example, a host of studies found
that local government evasion was widespread among police respondil
to historic Court decisions mandating fair investigative and interrogatior
practices as well as among education administrators in the aftermath
rulings barring religious practices in public schools (Horowitz 1977; Dol-
beare and Hammond 1971). More recently, Gerald Rosenberg’s trenche
treatise, The Hollow Hope(1991), identified similar patterns of non-
compliance for a variety of landmark decisions in post-war America.
Perhaps most important, he demonstrated how the Court’s high-profil
order of school desegregation at “all deliberate speedrdmvn v. Bd.
of Education(1954) met with widespread evasion and open defiance
throughout the South. Only when the president intervened with arme

2 Of course, skepticism about the automatic consequences of court action is hard
new Some legal realists such as Roscoe Puund emphasized in an earlier era the “lin
of effective legal action” (1917).

3 See Becker and Feeley (1973), Canon (1977); Dolbeare and Hammond (1971
Rodgers and Bullock (1972).

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

NEW INSTITUTIONALIST PERSPECTIVES ON JUDICIAL POWER 273

force and Congress later took statutory action backed up by financi
sanctions did significant desegregation commence. In sum, behavior
impact studies have tended to conclude that the Court rarely challeng
the prevailing currents of national politics, while its capacity to commanc
compliance in resistant institutional settings distant from the nation’s
capital is weak. As such, these studies dramatize the great “gap” betwe
the promises of liberal court action and its actual impact on social prac
tice (Becker and Feeley 1973). For many scholars, these findings ha
underlined a basic insight of “legal realism”, that judicially constructed
law is mostly epiphenomenal and derivative of, rather than an inde
pendent force shaping, social and economic life.

Other scholarly approaches recently identified with “new institutio-
nalism” have refined or revised the skeptical conclusions of such beh:
vioral impact studies. Much of this scholarship has endeavored to de
monstrate that the Supreme Court matters rather more than mo
behavioral “gap” studies suggest, although such influence is highly comr
plex and contingent in character as well as normatively ambiguous i
its implications for the advancement of social justice. The following pa-
ges will briefly outline two specific dimensions —one focusing on “stra-
tegic interaction” among political actors, the other focusing on law’s
“constitutive” power— of recent institutional analysis regarding the
many roles of courts, and especially the Supreme Court, in America
society! Each of these orientations differs in its core questions, its foun
dational assumptions, its basic units of analysis, and its standards
assessing judicial “influence”. So far, only limited effort has been made
to integrate insights of both approaches into a single, comprehensiv
multi-dimensional framework for understanding how legal institutions
matter in public life. However, | shall argue that the recent developmer
of the “new institutionalism” as an intellectual movement provides both
opportunity and motivation for the development of just such linkages
between different but potentially complementary analytical modes.

4 Both “strategic” and “constitutive” frameworks have been invoked to explain the
intrinsic motivations or rationalities of judges as well, but the focus here will be on the
external “effects” of ‘judges’ actions.
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II. POLITICS IN THE SHADOW OF THECOURT. THE STRATEGIC
INTERACTION APPROACH

1. The Court and strategic politics

The first dimension of institutional analysis that we will review has
focused on the “strategic interaction” of courts with other political ac-
tors. Studies focusing on strategic interaction have emanated from a wi
variety of scholarly traditions, including: traditional behavioral science
studies of the Court’s roles in national government (Dahl 1957; Caspe
1976; Funston 1975); more qualitatively oriented, quasi-positivist histo
rical studies of judicial roles in particular policy processes (Melnick
1983; Johnson and Canon 1984; Graber 1993; Rodgers and Bullo
1972; Burgess 1992); interpretive studies of civil disputing and lega
mobilization (Scheingold 1974; Zemans 1983; Olson 1986; Milner 1986
McCann 1994; Silverstein 1996); and, most recently, more formalizec
models derived from rational choice and game theory frameworks (Ep:s
tein and Walker 1995; Knight and Epstein 1996; Farber and Fricke)
1991; Eskridge 199F)While all of these types of studies have contri-
buted to contemporary scholarship on the Court, the last two —inter
pretive and game theory frameworks— have been most commonly idet
tified specifically with the “new” institutionalism (Smith 1988). The
common focus of such studies regards how the deliberations and actio
of various social agents —including individuals, groups, and institutions
both in and beyond the state— are shaped by understandings about set
norms articulated by courts as well as by expectations of likely cour
action in unsettled areas of law. Such interaction among political agen
is considered to be “strategic” to the extent that it is consciously deli
berative, oriented toward instrumental “effectiveness” in advancing par
ticular goals, and hence loosely understood as “rational” (see Epste
and Knight 1997; Gillman 1998).

5 These approaches differ, to be sure, in their most basic understandings of hum
subjectivity, legal conventions, social power, and causality; indeed, positivist and pos
positivist interpretive projects disagree about the very goals of analysis. Such differenct
will be addressed to some degree in the later part of this paper, although extend
discussion is limited by space.

6 Most of the analysis by rational choice scholars has focused on how the soci
context of multiple institutional actors shapes or conditions strategic choices that judge
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Understood in these terms, the strategic approach departs from cc
assumptions of traditional institutional accounts of behavioral “impact”
studies in some important ways. For one thing, the two approaches diff
somewhat in how they view the legal products of judicial activity. Be-
havioral impact studies tend to view judicially constructed law in narrow
terms of relatively discrete and determinate rules or commands. This
important, for this model of law establishes clear standards for evaluatin
compliance by targeted groups. Scholars who address judicial influenc
in terms of strategic interaction, by contrast, tend to view judicial action:
as more variable and open-textured in character. As Marc Galanter pu
it, the law articulated by courts is better understood as complex signa
rather than “a set of operative controls. It affects us primarily througt
communication of symbols —by providing threats, promises, models
persuasion, legitimacy, stigma, and so on” (1983:127)—. As such, ju
dicial constructions of law are understood to be inherently indeterminat
and subject to multiple interpretations by differently situated acttors.

If follows that most studies of strategic interaction likewise asses:
judicial influence itself in somewhat different terms than do impact mo-
dels. Traditional behavioral approaches to institutions tend to concef
tualize judicial “impact” in quite mechanical terms of “causality”. The
logic is well captured in political scientist Robert Dahl's classic formu-
lation: “A has the power over B to the extent that he can get B to d
something B would not otherwise do” (1961:12). Adapted to the insti-
tution in question, the Supreme Court is viewed as the legal agent who
impact is measured by its effectiveness in altering specific behaviors ¢
various targeted officials and citizens in prescribed ways. This influenci
of legal directives, to the extent it exists, is viewed for the most par
as unidirectional, linear, and direct. Moreover, in many schemes, th

make. But these accounts also at least imply or point toward insights about how judg
likewise shape the strategic context of action by other actors in (Congress, presidel
bureaucrats) and out (interest groups, social movements, business interests) of the st

7 Different analytical frameworks vary in the degree to which law is viewed as
indeterminate and subject to multiple interpretations. Game theorists often identify lav
with “rules”, but their focus on the strategic interaction between judges and other po
litical actors implies a fair amount of indeterminacy in “law”. By contrast, intepretivists
explicitly ground their analysis in assumptions about the under-determined but sociall
constituted character of legal action.
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intended behavioral change must occur relatively quickly and affect
wide scope of targeted subjects to count as significkimally, only
responses that are in compliance, or at least are consistent, with Supre
Court mandates count as noteworthy. Again, the assumption that law
manifest in clear, determinate directives is essential to measuring impa
in these causal terms.

Social scientists interested in strategic politics generally concede tr
central insight of behavioral “gap” studies alleging that federal courts
alone rarely “cause” significant social change in predetermined direc
tions. But most contemporary scholars interested in strategic action fin
such a claim hardly remarkable. After all, no single institution in our
mixed governmental system possesses sufficient power to unilateral
“cause” widespread, significant social change. Moreover, our court
were designed as the “least dangerous branch” of our governmental sct
me; they generally possess neither executive police powers nor dire
control over budgetary resources with which to compel compliance fron
others (Horowitz 1977; McCann 1992). Indeed, judicial decisions typi-
cally are restricted to specific parties —for the Supreme Court, involving
mostly governmental actors— in particular cases. For unspecified other
each ruling is akin to a weather vane showing which way the judicia
wind is blowing. For all these reasons, it thus is not surprising that studie
assessing whether courts unilaterally cause great change come to mos
negative conclusions.

The problem, however, is that linear impact approaches also tend |
overlook the many complex, subtle ways that the courts do greatly matt
in our societyFor scholars interested in strategic interaction, this mean:
evaluating forms of influence beyond capacity to obtain behavioral com
pliance (see Brigham 1987:205). After all, judicial decisions do not
simply dictate particular types of behavior; rather, they identify potentia
opportunities and costs, resources and constraints, which become m
ningful only in the diverse strategic responses by differently situatec
public and private actors in society, many of which are unintended an
unanticipated by judicial authorities. “The messages disseminated b
courts do not... produce effects except as they are received, interpret

8 Rosenberg, for example, emphasizes changes that occur within only a couple
years of most decisions and deems as signficant only those changes that affect bure
cracies on a nationwide basis (1991).

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

NEW INSTITUTIONALIST PERSPECTIVES ON JUDICIAL POWER 277

and used by (potential) actors”, notes Galanter (1983:136). As such, |
dicial power is understood in relational and intersubjective terms, ani
it includes symbolic and communicative as well as material dimersions
The positivist emphasis on relative “determination” of behavior by dis-
crete social forces is replaced with the attention to dynamic process
of ongoing, contingent dialectical interaction among reasoning huma
subjects and institutional actdfs.

One classic way of conceptualizing this strategic influence of court:
is in terms of the “shadow” they cast on “bargaining” relationships
among officials and/or citizen subjects (Mnookin and Kornhauser 197€
Galanter 1983). In this view, court actions provide various strategic “en
dowments” to parties engaged in different relationships throughout sc
ciety. Such judicially authorized endowments thus typically become
“bargaining chips” or resources in negotiations that flow from predic-
tions about what the parties would get if they ended up in court or befor

9 One very inviting and useful way to conceptualize these distinctions among type
of power is provided in the three-level approach developed and illustrated by John G
venta (1980). The positivist impact approach tends to approach matters of judicial ir
fluence at the “first” level of instrumental, unidirectional power. Scholarship that focuses
on strategic interaction tends to develop the second level of power, which focuses ¢
interactions within consciously recognized social structures of opportunity and constrain
Interprertive approaches to law’s constitutive power work primarily at the third level of
power, which has to do with how cultural conventions prefigure and shape the inter
subjective norms and understandings that bind officials and citizens alike.

10 It is worth noting at this point some significant disagreements among different
traditions of strategic interaction analysis in this regard. Rational choice or game thec
riests root studies in a microeconomic model of subjects as narrowly self intereste
utility maximizers. Actors’ preferences or goals themselves tend to be understood ¢
relatively fixed, exogenous, and largely beyond the scope of study. Moreover, ratione
choice models largely assume that patterns of institutional relations, and law, emert
as the product of individual, short-term strategic actions by discrete actors. Finally, mos
but not all, rational choice approaches claim fidelity to goals of assessing and demon
trating relative “causal” factors in positive fashion, although causality is understood ir
more dialectical and dynamic terms than entertained by compliance oriented impact mi
dels. Interpretive scholars, by contrast, focus more on how legal constructions and norr
shape the very formulation of specific ends, goals, interests, and aspirations of subje
as well as the instrumental means for advancing those ends. As such, interpretive schol
focus research more on the very processes of interpretation and deliberation about er
and means by historical subjects, and especially on contests over the social construct
of subject claims and understandings. See the discussion of “constitutive” theory late
in this paper for elaboration. See also the debate between Epstein (1997) and Gillm
(2997).
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other legal authorities. These chips include considerations about bo
the expected outcomes of adjudication and the expected financial, org
nizational, emotional, and symbolic costs imposed by participation ir
formal legal processes. Judicially constructed legal endowments influer
ce not just the terms of specific negotiated relationships, moreover, bl
the very formulation of particular claims and willingness to act on them
to escalate disputes, and even to negotiate at all. The assumption is tl
courts not only resolve discrete disputes over law’'s meaning throug
clear commands; they also routinely deter, invite, structure, displace, ar
transform disputing activity throughout society. Courts, “as institutions,
are not therefore unimportant”, for various political actors’ “strategic
options and resources and even goals are to some extent supplied
the law and the institutions that 'apply’ it” (Galanter 1983:119). Critical
to this understanding is the fact that such judicial influence on strategi
action usually is manifest in relationships prior to, and often wholly apart
from the filing of legal charges, consultation with lawyers, and or ever
expectation that courts or other official third parties actually might in-
tervene in particular relationships (McCann 1994).

The above conceptualization was developed to make sense primari
of trial court influence in routine civil disputes, but it is equally appli-
cable to the high profile workings of the Supreme Court in our nationa
public life. In particular, the strategic approach aims to provide importan
insights into the political dynamics of shared government authority
—including the “checking and balancing” interplay among various ins-
titutions at the national level as well as the interaction among differen
levels of federal jurisdiction— that is at the heart of our nation’s cons-
titutional design. Furthermore, while the Supreme Court for the mos
part considers only cases involving government officials, the strategi
approach is sensitive to how Court actions indirectly create importan
expectations, endowments, incentives, and constraints for public and pi
vate actors alike in institutional venues throughout society.

Most contemporary scholars agree that the Supreme Court has ex
cised significant influence in shaping the strategic terms of political de
bate and struggle in this way throughout American history, as example
cited below will support. But it is worth recognizing that this role has
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significantly increased in scope during the last half certtiwhile the
Court has significantly withdrawn from the major constitutional disputes
over the regulation of capitalist development that dominated its agenc
for nearly 150 years, it played a huge role in vastly expanding the publi
agenda of attention to issues of constitutional liberties and civil right:
for decades after WWII. Moreover, the federal courts generally, follo-
wing the lead of the Supreme Court, have expanded the scope of tl
judicial intervention in many aspects of government regulatory proce
dures and practices. Indeed, some analysts have characterized this “
dicialization of government administration” as one of the most signifi-
cant changes in American governmental processes over the last centl
(McCann 1986; Stewart 1975). The increasing recognition and anticipe
tion of such judicial intervention is one factor that renders courts a:
powerful authoritative bodies in contemporary American public'dife.

The reach of the Court’s influence on strategic interaction has bee
too extensive and varied for a comprehensive coverage here. Instead
outline five general ways that are suggestive of how the Court shape
the terms of strategic interaction among political actors in society. Fo
each, | provide very brief examples of influence among different type:
of actors, including co-equal (executive, federal, judicial) branches o
national government, local and state government officials, and organize
social groups (business, labor, social movements) who interact with g
vernment?

11 This is not to say the issues on which the Court has intervened are more importa
today, however. It strikes me that the significance of issues where the Court’s influenc
has been felt in recent decades is no greater —and perhaps is less so— than th
disputes over the direction of capitalist economic development into which the court in
tervened during the nineteenth and, early twentieth centuries.

12 Other factors that have augmented the prestige, role, and authority of the Cou
in modern times include: increased access to varied constituent interests and caus
growth and democratization of the legal profession; the expanded authority of feder:
government generally; the enlarged discretion assumed by the Court in defining its ow
agenda; the increasing bureaucratization and interdependence with other branches; &
arguably, changing social patterns of discourse centering on rights.

13 A major contribution to the focus on how appellate court impact is conceptualizec
in terms of different types of populations was pioneered by Johnson and Canon (198¢
Their approach frames influence and analysis in rerlatively positivist terms, but thei
work points toward more interactive understandings of power than do traditional impac
studies.
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A. The judiciary and the displacement of political conflict

One of the most important conclusions of behavioral social scienc
studies, | noted earlier, is that the Supreme Court for the most part hi
only rarely exercised bold or independent policy initiative. Rather, con:
ventional accounts suggest, the Court typically follows the policy agend
and preferences of legislative majorities at the national level; its mos
salient actions often involve enforcing this agenda on resistant official
at state and local levels (Dahl 1957). The primary exception is in periodi
moments of “critical realignment” in national politics, when the Court
might continue to represent for a short time the policy agenda of a pre
vious lawmaking coalition (including a president who appointed key jud-
ges) against a new or ascendant policy coalition (Funston 1975; Adamal
1980)** There is much truth in this view, but it also is incomplete and
overly simplistic about the relationship between the Court and other cc
equal branches of national government (Casper 1976; Graber 1993).

Frequently the Court has entered as an independent actor into maj
conflicts where dominant lawmaking coalitions are either unwilling or
unable to act in a concerted, decisive manner. Sometimes judicial m:
jorities simply impose their own judgment in matters where other actor:
lack power or will to deal effectively or successfully with a policy matter
(Epstein and Walker 1995). But, also, other branches at many times ha
welcomed, even “invited”, judicial action on significant issues that are
too divisive or politically costly for elected officials to addré&sin this
way, the Court often becomes an access point for social interests rebuff
elsewhere, a forum for the “displacement of conflict” from other insti-
tutional arenas (see Schattschneider 1975). One significant, if seeming
ironic, implication is that “independent” judicial review of this sort ser-

14 This phenomenon is distinguished from two other types of majority action in par-
tisan elections. “Maintaining elections’ are those in which the majority party retains the
loyalty of the electorate expresed in previous elections and wins the presidency”. “De
viating elections” involve a short-term defeat of the majority party (due to specific issue:
or circumstances) that does not reflect changes in longer term voter allegianc
“Realigning elections” occur when patry loyalties are redefined to create a new majorit
party and give it control of government over an extended number of subsequent electior
The most commonly cited examples of the latter are the elections of Jefferson in 180
of Jackson in 1828, of Lincoln in 1860, and of Roosevelt in 1932. See Adamany (1980

15 The best discussion of this phenomenon is Graber (1975). The examples | cil
here are drawn in large part from Graber’s discussion.
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ves both the reigning national party coalition and the party system itse
as often by removing disruptive issues from the agenda of majoritaria
electoral politics as by following explicit majoritarian policy preferences
(Graber 1993).

One excellent historical example of this phenomenon was the infa
mous Dred Scottdecision (Newmyer 1968; Fehrenbacher 1978; Potter
1976; Graber 1993). Jacksonian era moderates in both parties sought
sidestep the deeply divisive slavery issue as much as possible for de
des. Conflicts over new territories thus were settled by a series of le
gislative compromises dividing jurisdictions between slave and “free la.
bor” status, while federal appellate courts for the most part refraine
from ruling on the key constitutional issues at stake. The spirit of le:
gislative compromise and electoral insularity from conflict was undone
however, by the Mexican War, which fueled fears that all the newly
acquired territories would be opened to slavery, along with the resultin
Wilmot Proviso of 1847 aiming to prevent that possibility. As prospects
for congressional compromise gave way to sectional rancor and the promi
of “popular sovereignty” was ravished by the bloody Kansas-Nebrask
experience, party leaders openly appealed to the Supreme Court for a le
resolution. Several bills in the 1850 ceded authority to the Court to ac
judicate individual conflicts over slave ownership, while the newly elec-
ted president Buchanan declared that the status of slavery in the t
rritories was a “judicial question, which legitimately belongs to the
Supreme Court of the United States” (cited in Graber 1993:48). How
ever lamentable the Court’s specific responsBried Scott the justices
arguably acted less to circumvent political compromise than to insulat
electoral politics from growing sectional divisiveness through appeals t
higher constitutional principles. The Court’s ultimate failure should not
obscure the strategic relationships at stake among the key actors.

The Court’s more widely celebrated actiorBrown v. Board of Edu-
cation can be interpreted in much the same terms. presidents Trumz
and Eisenhower consciously worked to sidestep the issue of racial s
gregation as a national electoral concern while, at the same time, a
pointing justices supportive of civil rights and pushing the Supreme Cou
through amicus briefs to take the lead in challenging southern aparthe
on constitutional grounds (McAdam 1982). Only later, once public opi-
nion outside the South galvanized in support of civil rights advocate:
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and against white violence, did partisan lawmakers take action in passi
legislation against racial segregation. Likewise, political scientist Mark
Graber convincingly argues that the Court’s controversial rulings inter-
preting antitrust legislation ib.S. v. E.C. Knight1895) and constructing

a constitutional privacy right protecting women’s choice in abortions
(Roe v. Wadd973) both exemplified similar patterns of displacing con-
flict from divisive electoral arenas to less politically vulnerable judicial
venues. Indeed, to a large degree the Court’'s overall “double standarc
doctrine regarding constitutional rights following the New Deal reflects
this same strategic logic of institutional relations. Relative partisan con
sensus about the legitimacy of economic regulation rendered it a fairl
“safe” issue for legislators to act on in the decades following the 193C
while more divisive social issues such as civil rights, abortion, local
policing techniques, censorship, and the like were displaced into th
hands of the High Coutt.

B. The Court as catalyst: legal agendas,
opportunities and resources

A second way that the Court often influences strategic politics is by
stimulating or inviting positive responses to its directives from govern-
ment actors or citizen groups often not directly involved in specific cases
When the Court acts on a particular disputed issue, it can at once: elev:
the salience of that issue in the public agenda; privilege some parti
who have perceived interests in the issue; create new opportunities f
such parties to mobilize around causes; and provide symbolic resourc
for those mobilization efforts in various vendéResponses from various
audiences might address the specific issue to which the Court speaks
some other issue which the court’'s action is interpreted to, at least p
tentially, concern. Moreover, such mobilizing action often involves pri-

16 It is relevant to note that the right-wing Republican reaction to these trends in th
last two decades —which was most prominent and explicit during the Reagan pres
dency— attempted to reclaim various social issues like abortion, affirmative action, polic
authority, and censorship as partisan matters while stacking the Courts with conservati
judges averse to earlier liberal “activism”.

17 Legal mobilization and other interpretive theorists attuned to law’s “constitutive”
power would add here attention to how the Court contributes to the “framing” of par-
ticular issues and disputes. See the later sections of this essay.

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

NEW INSTITUTIONALIST PERSPECTIVES ON JUDICIAL POWER 283

marily further litigation. As Christine Harrington and Daniel Ward'’s clas-
sic study of federal litigation has suggested, court rulings not only rarel
“settle” political conflicts; they often serve to encourage or generate
further litigation on public issues (1995). At the same time, however
court rulings can just as often stimulate or “invite” —often unintentio-
nally— other types of political action, including: unilateral official ini-
tiatives, lobbying of officials for such action, media publicity tactics,
and grassroots organizing, to name a few. In short, the process of d
placing controversial issues from electoral venues into judicial forum:s
often ends up catalyzing as much as discouraging political mobilizatiol
around them among various political audiences (Johnson and Can
1984).

For example, the Court’s construction of the “double standard” logic
extending minimal scrutiny to federal economic regulation opened th
floodgates for federal legislative initiatives, often urged by interest grouy
coalitions, regulating corporate behavior in a host of ways since the 19z
(McCann 1986). Likewise, actual and expected Court actions often shaj
the specific terms in which congressional initiatives are framed. We
know, for example, that legislators both anticipate judicial statutory in-
terpretation when writing new laws and “rewrite” laws in response to
judicial rulings “inviting” clarification of previous policy actions (Es-
tridge 1991; Katz 1997; Spiller and Tiller 1996). In similar fashion, local
officials often welcome judicial rulings as an opportunity to take action
on long neglected matters. This was the case, for example, with matr
liberal bureaucrats at the state and local as well as federal levels
responding to opportunities opened up by judicial rulings authorizing
race- and gender-based affirmative action in the 1970 (Burstein 1991
The rapid increase in abortion clinic openings after RoaVade was
another response to opportunities opened up by the Courts (Rosenbe
1991).

Perhaps the best documented responses to judicially created oppor
nities and catalysts to action involve the mobilization of political interest
groups and social movements. As noted above, Stuart Scheingold ©
monstrated decades ago that Court actions could be a resource in n
bilizing activity in a variety of ways, includingctivatingandorganizing
core constituent groups members as wetkatigning support from third
parties (1974). My own research on the politics of gender-based pe
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equity (or “comparable worth”) reform provided a detailed account of
this process (1994). The very reform strategy itself was conceived b
union and civil rights lawyers responding to emerging Court rulings tha
demonstration of race or sex-based discriminatory “impact” could es
tablish a judiciable claim under the 1964 Civil Rights Act. Wage dis-
crimination claims were filed in federal courts during the 1970 in an
attempt primarily to develop new case law, but in many local context:
such lawsuits also became key resources for organizing women in
unions or activating grassroots involvement among the already organize
This activity increased dramatically in local and state venues around tf
nation after the 1981 Court finding of sex-based wage discriminatior
against female prison guards in GuntiagrCo. of Washington. In short,

the movement was conceived, born, and developed as a formidable
litical force out of opportunities and resources created by federal cour
and especially Supreme Court, rulings. Parallel accounts have been pi
vided for a variety of both national and local political movements for
environmental causes, civil rights, women’s rights, animal rights, anc
the rights of the physically and mentally disabled (McCann 1986; Mel-
nick 1983; O’Connor 1980; Silverstein 1996; Olson 1986; Milner 1986).

C. Strategic leverage and relational power

Judicial influence extends beyond just encouragement of “new” dis
putes and strategic mobilization initiatives, of course. In addition, court:
often influence the strategic positions of parties already engaged in ol
going policy bargaining or relational struggles. As such, judicially dis-
tributed “endowments” discussed earlier can significantly influence the
relative “leveraging power” available to various parties locked into pro-
longed patterns of conflict. In this regard, Court actions might eithel
alteror reaffirm the preexisting status of relevant parties, thus often pro
viding a critical resource or “bargaining chip” that determines the out-
come of the conflict itself. And, as such, court actions can significantly
shape the inclinations of parties to continue, to escalate, to settle,
even to withdraw from the dispute or relationship at stake. In all thes
cases, it is worth noting that Court intervention rarely “legalizes” an
extra-legal relationship, but is more likely to simply refigure the legal
terms of a relationship already thoroughly legalized in various ways.
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One good example involved the situation of president Richard Nixor
during the Watergate affair. The president refused to turn over (ever
tually damaging) tape recordings of White House conversations to tw
subsequent Special Prosecutors appointed by his own Attorneys Gener
thus sending the conflict to the Court. Once the Justices ruled again
Nixon, the position of his adversaries was significantly enhanced, hi
support in Congress and the public plummeted, and he was left wit
few alternatives to resignation (Cox 1976). Judicial action can increas
institutional leverage of various parties in more routine and subtle way
as well. For example, expansive readings of civil rights law by the Cour
in the 1970 provided considerable support for aggressive affirmative ac
tion policies by many divisions in the Department of Justice during the
Carter era (McCann 1994).

Court actions often influence the balance of power between the ex
cutive branch and Congress at the national level on specific types ¢
issues. For example, Epstein and Walker show how the Court support:
and thus enhanced presidential opposition to radical Republican congre
sional designs for strong reconstruction efforts after the Civil War in
Ex Parte Milligan (1866), while reversing its leveraging authority in a
similar case involving military tribunals just a few years lateExnPart
McCardle (1869). As formal game theory modeling demonstrates, stra
tegic judicial action at once respondsattd shapes the institutional po-
wer relationships among governmental actors. Another more contempt
rary example illustrates the point well. The primary thrust of Court
rulings in this century —most directly framed by Justice Sutherland’s
“sole organ” doctrine in U.Svs Curtiss-Wright (1936)— has been to
grant the president considerable authority to act unilaterally, without cor
gressional approval, in many types of foreign policy making activity.
The result has not only been to provide fairly routine post-hoc consti
tutional support for disputed presidential actions, but actually to enable
even to invite and generate, continued monopolization of foreign polic
action by the Chief Executive. “The courts have steadily fed the spring
of presidential power”, writes David Gray Adler (1989: 177).

Other Court actions have served to protect existing government pra
tices of many types against various forms of continuous political cha
llenge. In recent decades alone, such practices include: abusive poli
investigative and interrogations practices; racially discriminatory deatt
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penalty policies; government inaction on race and gender-based ineqt
ties in employment; and legal protection provided to lucrative private
production and sale of pornographic materials. At the same time, Cou
rulings also have often sustained the bargaining leverage of various soc
groups organized tohallengegovernment actions (or inaction). Leve-
rage provided by the expectation of favorable judicial action was a cri
tical factor in the relative success of gender-based pay equity reforr
activism in the 1980 as well as by other campaigns for women’s’ rights
environmental causes, animal rights, disability rights, and freedom ¢
speech for political dissenters in previous decades (McCann 199:
McGlen and O’Connor 1980; Melnick 1983; Silverstein 1986; Olson
1986; Shiffrin 1993).

D. Court action as a strategic constraint on options

It is worth noting that virtually every invitation, opportunity, and le-
veraging resource created for some parties by Court rulings at the sar
time creates potential constraints or disincentives for other parties. The:
constraints might be felt directly, or they might indirectly result from
the privileging of rivals. For example, the Court’s line of reasoning fo-
llowing Curtiss-Wrighthas limited congressional authority as much as
it has bolstered Presidential boldness in foreign policy matters (Adle
1989). Richard Nixon’s options in the imbroglio over Watergate, dis-
cussed above, surely were limited as much by the Court’s ruling as wz
the position of his critics enhanced.

The impact of judicial constraints is not always so clear-cut or zero
sum, however. For example, the line of decisions beginningBuitkley
v. Valeo(1976) have at once significantly constrained, channeled, an
justified recent congressional deliberations over federal campaign financ
reform, although this limitation has hardly been unwelcome for many
legislators (Schockley 1989). And while full compliance has hardly beer
achieved, Court rulings surely have worked to constrain (or at least re
define) the options of police officers in investigating crimes and inte-
rrogating suspects (Skolnick and Fyfe 1994; Leo 1996) as well as scho
administrators supportive of integrating religious practices in public
schools (Dolbeare and Hammond 1971).

The same constraining influence is true for social groups and or
ganizations as well. Since the 1930, for example, the Court’s “doubls

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

NEW INSTITUTIONALIST PERSPECTIVES ON JUDICIAL POWER 287

standard” logic has provided few constitutional resources for corporat
challenges to legislation as an infringement on property rights or as
violation of commerce clause authorityAt the same time, the Court
also placed important constraints on the strategic options —both on pa
ticular substantive goals and tactics— of the evolving labor movemer
in early twentieth century America (Forbath 1991; Hattam 1993). Indeec
the Court can close opportunities for social movement strategic actio
and even undo whole movements that its own actions previously ha
generated or encourag€drhis clearly happened with the gender-based
pay equity movement in the 1980. While seemingly favorable decision
by the federal courts early in the decade opened the way to “dispara
impact” claims of discrimination in the workplace, a series of Court
rulings significantly narrowing the reach of the 1964 Civil Rights Act
took away an important legal resource and significantly crippled the ma
vement just as decisively by the end of the decade (McCann 1994). Ti
demise of the Civil Rights movement was more complicated, but in-
creasingly conservative Court rulings on affirmative action beginning in
the late 1970 dramatically limited the options of advocates for peopl
of color in the nation as well (Scheingold 1989).

E. Stimulating counter-mobilization

Finally, Court actions can also generate various types of counter-mc
bilization aiming either to undo directly or to circumvent the effects of
judicial rulings?® As such, Court rulings may facilitate or catalyze waves
of political mobilization quite contrary to what the justices intend or
expect. For example, various presidents and legislators have led the w
in (so far, unsuccessful) efforts to overturn by either constitutional

18 This is not to say that corporate capacity to fend off government regulation anc
to shape government policy is not great, by any means. See McCann (1986).

19 In an important sense, every opportunity also “constrains” action in that it privi-
leges certain ways of doing over other ways of doing things. This is a central insigh
of the “constitutive” perspective developed in subsequent sections of my discussion.

20 Judicial impact studies tend to discount “counter-mobilization” activityas an in-
dicator of judicial influence because it defies the compliance standard; indeed, politic:
reaction is considered a sign of judicial impotence. Scholars who focus on strateg
interaction, by contrast, find countermobilization as an important indicator of how courts
matter in social life.
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amendment or statutory authority High Court rulings on constitutiona
issues regarding prayer in public schools, flag burning, and privacy right
to abortion. Moreover, Congress regularly writes new legislation to over
turn, “correct”, or bypass judicial interpretations of earlier statutes, anc
increasingly has worked to write legislation in more careful ways the
reduce the potential for discretionary judicial readings of law (Eskridge
1991). One good example of this is the Civil Rights Act of 1991, which
was passed under pressure from a coalition of liberal groups to “restore
elements of the ’'disparate impact" test for discrimination that the Cour
had virtually eliminated from civil rights law through a series of rulings
in the 1980 It is relevant to emphasize here that both co-equal branch
and local officials often have challenged judicial supremacy and hav
acted on their own constructions of constitutional law in various policy
areas (see Burgess 1992). The widespread evasion and even open
fiance of the Court’s desegregation mandat8riown by local southern
officials provides perhaps the most dramatic example of this in moder
times (Rosenberg 1991). Other forms of counter-mobilization action hav
been far more subtle, yet still important.. For example, most commer
tators agree that the invalidation of the legislative vet€hadhadid

not greatly limit congressional oversight of administrative agencies, lar
gely because legislators developed a variety of other resources and st
tegies for achieving their ends (Korn 1996).

Landmark Court rulings more than a few times have generated ma:
social movements of considerable significance in their commitment tc
undoing judicial “wrongs” as well. Examples include the Populist mo-
vement's response to various pro-corporate Court decisions in the la
nineteenth century (Westin 1953), the White pro-segregation movemel
defying Brown again in the 1950 (McAdam 1982), the right-to-life mo-
vement following Roevs Wade since the 1970 (Rosenberg 1991), and
the anti-pornography coalition in the 1980 (Downs 199 ).. In each case
opposition to the Court became a critical rallying cry around which ci-
tizens and official representatives mobilized, often producing significan
political clashes for substantial periods of time.

2. A composite case: the Court and the civil rights movement

History is generally far more complex than the five briefly noted
analytical categories and specific anecdotes noted above suggest. Inde
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many analysts have insisted that Court’s influence on strategic politic
must be understood in terms multiple subtle, indirect, unanticipated in
teractions over long periods of time. No case better illustrates this cor
fluence of different judicial influences than the legacy of the Civil Rights
movement briefly touched on in previous pages (see McAdam 1982
Morris 1984; Scheingold 1989%).Those observers who are skeptical
about judicial influence rightly point out that the initial impact of the
Court's landmarkBrown decision (1954) was to galvanize defiant reac-
tion from the White southern power structure while the president, Con
gress, and even the Court itself passively watched, designating it as
largely “local” problem. As noted above, leading lawmakers looked for
the Court to exercise leadership on constitutional grounds in part to m
nimize the development of the issue as a divisive partisan matter. /
the same time, however, tligrown “victory” emboldened and encou-
raged middle class Black leaders in the NAACP, who “spearheaded tt
resistance of the black community” (Morris 1984:32). On the one hanc
the ruling raised the southern blacks’ hopes by “demonstrating that th
Southern white power structure was vulnerable at some points” and pr
viding African-Americans new practical resources and alliances for re
form action. “The winning of the 1954 decisions was the kind of victory
the organization needed to rally the black masses behind its prograr
by appealing to black’s widespread desires to enroll their children ir
the better-equipped white schools it reached into black homes and hi:
meaning for people’s personal lives”, summarizes Aldon Morris
(1984:34).

On the other hand, increasing white coercion and violence stimulate
more radical forms of grassroots organization and protest action in th
black community itself. “The two approaches —legal action and mas:
protest— entered into a turbulent but workable marriage” (Morris
1984:39). Again, the judicialization of the racial issue ended up cataly
zing as much as discouraging political mobilization. The escalating cla
shes between the non-violent civil rights protesters and often violer
white segregationists —some directly in response to court rulings mar
dating desegregation— expanded the scope of the dispute to include fede
officials, local courts, the northern media, and national public opinion.
In short, theBrown victory alone surely did not “cause” social change

21 For a very different view from an “impact” perspective, see Rosenberg (1991).

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

290 MICHAEL MCCANN

in any direct or mechanical sense, but it figured very importantly intc
the complex chain of events that we understand as the Civil Rights mc
vement leading up to congressional passage of the 1964 Civil Righ
Act a decade later. “It would be misleading to present the courtroon
battles in a narrowly legal light”, concludes Morris (1984:26). Previous
pages have outlined subsequent efforts by shifting judicial majorities t
expand and later to restrict interpretations of the 1964 Act, thus docl
menting further the complex role of the Court in the politics of civil
rights over the last half century.

[ll. SUPREME COURT AUTHORITY AND LAW'S CONSTITUTIVE POWER

The second dimension of Court influence identified by socio-legal
scholars is more diffuse and elusive but every bit as pervasive and in
portant as are its manifestations as strategic signals and resources.
short, it concerns the ways in which the Court's practices of legal cons
truction are “constitutive” of cultural life. Whereas analysis of how the
Court figures into strategic political interaction has drawn attention fromn
many social science traditions, attention to the Court’s constitutive powe
has been the exclusive concern of “interpretive” socio-legal schblars.
As such, it is worth summarizing some of the social constructionist as
sumptions that underlie interpretive theories of legal practice and tak
us to the heart of the constitutive framework.

1. Interpretive socio-legal theory

We begin with how interpretivists understand trearacter of law
itself. In the interpretive framework, law is understood to entail more
than just the rules and commands that behaviorists emphasize, and e\
more than the discrete but open-textured signals or messages from le
officials (such as judges) that strategic approaches specify. Rather, I
is understood capaciously as distinctive “ways of knowing” —as spe

22 This includes again a variety of different traditions, but one can find examples o
this type of interpretive analysis by some Critical Legal Studies scholars (Gordon 1984
many legal philosophers (Cover 1986; Minow 1987), and a growing number of post
positivist social scientists (Brigham 1997; Gillman 1996; Merry 1985; Sarat 1990;
McCann 1994).
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cialized knowledges, symbolic logics, or discursive conventions— tha
develop from and are expressed through legal practice. In short, leg
conventions do not dictate behavior so much as convey recognizab
“rationalities of action” through which social life is understood, trans-
acted, and generated by legal actors. The core insight at stake here
that legal conventions contribute to the intersubjective bonds of ideolog
and discursive logic from which human agents develop their very capse
city for meaningful interaction. As Sally Engle Merry puts it, “ideology
is constitutive in that ideas about an event or relationship define the
activity, much as rules about a game define a move or a victory in
game” (1986:254; Brigham 1987). This point underlines the view tha
legal constructions are more than abstractions. Rather, they are embedc
within material practices and relationships; they are a formpragkis
(Klare 1979). As will be demonstrated in the following pages, legal
norms authorize actions and institutional relations with great materis
consequences in collective life, for example, discriminating between thc
se whose fates are poverty or wealth, freedom or imprisonment, life c
death (Cover 1986).

Moreover, legal conventions are understood to be inherently ambi
guous, indeterminate, and contestable in character. Law’s meanings ¢
not self evident, after all, but are subject to multiple constructions anc
contestation over time by differently situated legal actors. Hence con:s
titutive approaches shift the terms of analysis away from political con.
flicts among discrete agents with predefined interests to contests ov
the very cultural (and, specifically, legal) frameworks, categories, anc
concepts by which political struggles are defined and become meaningf
(Brigham 1997; McCann 1994). This does not mean that the possibilitie
of legal interpretation and contestation are boundless or arbitrary, as lec
realists tend to assume. Growing out of learned conventions and lor
developing social relations, even highly innovative legal practices carr
with them their own limitations, biases, and weighty baggage. Legal cul
tures “provide symbols and ideas which can be manipulated by the
members for strategic goals”, instructs Merry, “but they also establisl
constraints on that manipulation” (1985:60). Interpretive socio-legal
scholars have debated the extent and implications of law’s indeterminac
But all acknowledge the relatively mutable, adaptive, and contingen
character of law as a medium for reproducing social order.
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This understanding about law’s inherent character is related to diffe
rent understandings about the véwgation of law Most traditional be-
havioral perspectives —often manifest in many strategic action studie
as well as judicial impact studies— tend to assume a fundamental s
paration between law and society. In this view, law is formulated by
legal elites (such as judges) in insular institutional settings of the stat
(such as the federal courts) aimdposedas an alien, exogenous force
upon a society otherwise structured largely by extra-legal interests ar
conventions. This assumption again sustains the view that identifyin
law’s discrete effects in social practice is a relatively clear-cut matte
for empirical investigatioR®

Interpretive socio-legal scholars once more take a quite different view
As they see it, legal knowledges are not imposed upon society so mu
as inscribed within the very institutional fabric of social relations. Spe-
cific constructions of law thus are not divined from mystical sources
and cast down like thunderbolts from on higiRather, they develop
continuously out of established legal conventions widely recognized an
materially embedded within both specialized and general communit
practices. As such, socio-legal scholars emphasize that all members
a polity areat oncea subjects and, at least potentially, active “mobi-
lizers” of law in routine social interaction (Zemans 1983). “Efforts to
create and give meaning to norms...often and importantly occur outsic
formal legal institutions such as courts...(and constitute) an activity en
gaged in by non-lawyers as well as by lawyers and judges”, affirm:
Martha Minow (1987:1861-2).

23 Traditional instititutionalists in the realist/positivist mode tend to argue that judicial
“law”, as rules and precedential rulings, is not a particularly signficant constraint or
either judiical officials (judges, administrators) themselves or on the general public. Se
Gillman, 1996.

24 The more common legal realist position that judges simply construct law to advanc
their own policy preferences or attitudes is equally problematic from the interpretivisi
view. In the latter perspective, a judge’s very interests, preferences, understandings, a
acts of legal construction are all shaped by the learned conventions of institutionalize
legal practice. See Gillman 1997; Brigham 1987.
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2. The Supreme Court and the Legal Constitution of Politics

The premises outlined above inform interpretivists’ understanding
about how courts, and especially the Supreme Court, contribute to tr
legal constitution of social life. Courts are integral institutional agents
of law’s constitutive power in that they produce, reproduce, and trans
form fundamental legal conventions and knowledges. Indeed, legal cot
ventions both produce to a large extent what courts themselves “do” i
practice as well end up as courts’ most significant products in society
These legal practices communicate far more than discrete signals abc
institutional opportunities, resources, and constraints which political ac
tors consider in their strategic deliberations about action. More funda
mentally, the activity of courts in “policing” official legal meanings and
practices contributes to the legal construction of shared cultural unde
standings about how society is organized, the reasonable expectatic
that citizens extend to each other, the terms for framing claims abot
ills and injustices in our society, and the public status accorded to variot
citizen subjects —in short, to the very foundations of authoritative know:
ledge that inform our politics and public life—. As political scientist
John Brigham has argued, the legal logics and symbols generated
courts are to many terrains of social interaction what language is to tt
act of speaking. His elaboration of this point is worth citation:

In a political sense, the impact of appellate courts is on how they structur
political life... As an opinion enters the political environment it joins with a
configuration of defined interests and values operating around institutions
doctrines, and perceptions of what is possible.... Here, by interpreting th
authoritative concepts governing politics, the courts exert their greatest in
fluence. By refining the language of politics they contribute to the associatior
of what is possible with the authority of the state (1987:196).

Again, judicial demarcation of “what is possible” refers not just to
those discrete options for action that engaged political actors conscious
assess, but to the very frameworks of understanding, expectation, al
aspiration through which both citizens and officiaiterpret reality or,
to quote Geertz, “imagine the real” around them (1973). Specifically
judicial constructions of legal norms act as practical “filters” that sim-
plify the complex welter of social experience and make it accessible
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meaningful, manageable. As Carol Greenhouse has argued, legal logi
provide specific authoritative terms for cultural “differentiation” among
things, relationships, persons, and events —the very stuff of social lif
(1988)—. The legal norms articulated by courts provide an array of clas
sificatory schemes, categories, and taxonomies that provide significa
criteria by which we sort out experience into comprehensible and “ap
propriate” groupings (Kessler 1993). Such legal frames enable us f
make sense of who we are (who we are like and unlike), that to whic
we aspire (what we want and do not want), what we can rightly expec
of others (what is appropriate and inappropriate action, who is guilty
and innocent), and so forth. In short, legal norms and discourses becor
part of the basic cultural material from which we develop our very per-
ceived interests, identities, and inclinations. These knowledges thus er
ble and facilitate our very capacity to function as meaning-making suk
jects within society. But, of course, they also constrain us as social actc
in important ways as well. The very process of classifying and organizin
into meaningful terms tends to recognize and privilege some feature
characteristics, and relationships in social life while ignoring, slighting,
or distorting others. Law enables some ways of knowing and imaginin
while precluding or impeding other potentially valid interpretive pers-
pectives.

Furthermore, Court practices work to impagitimacyto its preferred
legal constructions and authorized practices. This legitimation proces
encompasses many elements. It includes, most obviously, the explic
arguments provided by officials to justify their actions or prevailing ins-
titutional arrangements. These arguments are typically advanced throu
distinctive modes of “legal reasoning” by which adjudicated incidents
and relations are decontextualized, treated as prototypical examples
broader categories, and assessed according to abstract principles e
highly stylized discursive conventions. Such abstract, distancing practice
along with the characteristically “formal”, rationalistic language of ap-
pellate legal construction are important techniques for characterizing ju
dicial action as objective, neutral, and principled (Kairys 1982; Schein
gold 1974). At another level, appellate courts, and especially the Supren
Court, carry out their duties through an elaborate array of rituals, cere
monies, and regalia in elaborate architectural settings that invest the
actions with an almost religious sense of higher authority. This authorit
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is further supported in turn by an infrastructure of institutions —including
lower courts, the legal profession, the mass media— that virtually ca
nonize the Court's words, logics, and practices, contributing to wha
Brigham calls the “cult of the Court” (1987). And behind all of these
institutional trappings looms the often unspoken yet very real coercive
violent capacity of the state to enforce official judicial logics on those
subjects insufficiently bound by fidelity to prevailing legal conventions
(Cover 1986).

Such constitutive power is not the identifiable product of individual
legal decisions by the Court, of course. Rather, this power is manife:
in the accumulated cultural legacy of judicial actions and routine prac
tices over time. These legal conventions are in turn learned, internalize
and normalizedby citizens through many forms of cultural participation
—through formal education, mass media, popular culture, and person
experiences directly within legalized institutional settingS-And in
these ways the foundational legal knowledges, conventions, and justif
cations transmitted by courts are reproduced and reinforced within th
manifold practices, relationships, arrangements that structure daily lif
throughout society. Together, argues Mark Kessler, all of “these prc
cesses mystify law’s power, transforming the arbitrary and cultural fea
tures of social life into that which is considered natural, inevitable, anc
perhaps most important, universal” among the citizenry (1992:565). I
this regard, the constitutive power of law generated in part by courts |
more deeply formative and enduring in its impact on subject identities
consciousness, and constructions of interest than its manifold signalir
effects on particular strategic interactidhdndeed, law’s constitutive

25 The concepts of “legitimation” and “normalization” have been used somewhat
interchangeably by some scholars, but | employ them to refer to slightly different socie
processes. As | see it, legtimation refers to processes of explicit justification as right c
just, while normalization involves processes that render certain understandings as “n
tural”, inevitable, taken-for-granted. While analytically distinct, however, these processe
surely are often interrelated in practice.

26 It again is useful to invoke the conceptual distinction between the second an
third levels of power designated by Gaventa (1980). The second level of power refel
more to the “mobilized bias” inherent in the identifiable rules, arrangements, and rela
tional structure of social organization. It refers to more or less conscious deliberatior
about what is possible, desirable, or feasible in particular situations. The existing rule
favor some parties and exclude others, render plausible some arrangements while @
couraging others, make some actions rewarding while others are highly costly. The thir
level of power addresses the more general “social myths, language, and symbols” in

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

296 MICHAEL MCCANN

power is perhaps greatest when we are least aware of its manifestatic
in the taken-for-granted “common sense” that facilitates our social in-
teraction and informs our routine strategic and moral reasoning process
(see Brigham 1997; McCann 1994). “There is ample evidence that pe
ceptions of desires, wants, and interests are themselves strongly influe
ced by the nature and content of legal norms,” argues Frances Kal
Zemans (1983:697).

Finally, it is important to point out that, while often de-emphasized
or obscured in interpretive studies, law’s constitutive power is inextri-
cably intertwined with its influence on strategic action. This recognition
is implicit in Tocqueville’s famous words routinely cited in scholarship
on American legal culture. His most commonly cited phrase recognize
the frequency of legal mobilization and interventions in American public
life. “Scarcely any political question arises in the United States that i
not resolved sooner or later into a judicial question”, he wrote. But the
less often cited words that follow this passage are equally important i
recognizing the related constitutive power of legal discourses.

“Hence all parties are obliged to borrow, in their daily controversies,
the ideas, even the language, peculiar to judicial proceedings... The la
guage of the law thus becomes, in some measure, a vulgar tongue. A
the spirit of the law penetrates into the bosom of society, even into th
lower classes”.

Among contemporary scholars, “legal mobilization” theorists in par-
ticular have attempted to identify the interrelated aspects of law’s cons
titutive power and influence in strategic action. Scheingold’s semina
The Politics of Rightstressed how the authoritative status of constitu-
tional language, the Supreme Court, and legal rights conventions inves
legal reform tactics with great symbolic power (1974). This power of
legal conventions simultaneously can render legal action an effective me
bilizing resource for reformerand, unwittingly, divert them from alter-
native ways of understanding social relations, framing claims, and for
mulating political tactics. Whatever the outcome, he argued, law’s
capacity to facilitate strategic interaction is directly related to its deepe

culture through which arrangements are perceived, understood, and accepted as “natur
or given. It refers to that aggregation of learned knowledges that prefigure and facilitat:
but only rarely are subjected to, conscious critical interrogation itself.
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constitutive capacity to construct a shared intersubjective culture of con
mon symbols, myths, and meaning-making conventions.

My own research on the legal mobilization strategies of unionizec
women to achieve equitable wages during the 1970 and 1980 provid
a similar but more detailed picture of this relationship (1994). As notec
above, the very idea of pay equity as a reform cause was conscious
shaped in response to both specific rulings by federal courts signalir
opportunities for further claims and by the general legal frame of “an-
tidiscrimination” that had come to dominate political debates over ract
and gender-based inequality in American society. Federal courts —ar
especially the Supreme Court in the K8yiggs and Gunther cases—
thus not only shaped the conscious formulation of particular goals an
tactics of the movement, but they generated the very normative and co
ceptual framework within which the movement was imagined. As the
movement developed, litigation was utilized to publicize reform claims,
to mobilize active grassroots constituencies, to leverage bargaining pow
with employers, and to pressure for effective reform implementation.

These legal tactics varied in their effectiveness in different locations
of strategic interaction. But even where wage gains were modest, I
study shows, the legacy of legal action shaped and reshaped —constitu
and reconstituted— the political identities of individual actors and the
institutional context in which they acted. “Legal rights became increa-
singly meaningful both as a general moral discourse and as a strateg
resource for ongoing challenges to status quo power relations
(1994:281). In short, federal appellate courts contributed in importan
ways to reproducing and transforming the intersubjective legal terrail
of interaction in many female-intensive workplaces around the rfétion.

27 This linkage between law’s constitutive power and its facilitation of strategic in-
teraction is nowhere better developed than in studies of civil disputing processes, ar
especially in recent scholarship on law and everyday forms of resistance. Because sL
studies focus mostly on local trial courts and other “lower” level legal institutions, how-
ever, they are not discussed in this essay. However, see Mather 1997.

28 Helena Silverstein more recently has concluded much the same thing in he
analysis of legal mobilization practices by animal rights activitists. She explicitly argues
that “the relationship between practice and legal meaning highlights the importance ¢
examining strategic uses of legal forms.

If, as suggested here, legal meaning structures and is structured by action, th
the exploration of strategic action is crucial to an exploration of legal meaning. Attempt
to strategeically deploy, for example, legal languages, legal statutes, or litigation ar
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3. The legal constitution of ideology, interest,
and identity: historical examples

A host of other examples can be cited from both distant and recer
American history to illustrate the High Court’s contributions to law’s
constitutive power. The Marshall Court played a critical role both in
establishing the power of judicial review and in using that review to
sustain traditional Federalist commitments to protecting the ideologica
sanctity of property rights in the volatile young republic (Nedelsky 1990;
Newmeyer 1968; McCann 1984). A litany of landmark rulings added
salience and content to public norms such as federalism, police powe
contractual obligations, commercial enterprise, and “property” itself in
ways that significantly structured both the practices of capitalist deve
lopment and the politics surrounding it. The Marshall Court, writes R.
Kent Newmyer, “worked for a powerful, self-sufficient, centralized na-
tion resting on an economic foundation of commerce and free enterprise
Without doubt, American history has favored the principles Marshall
worked for” (1968:148). The Taney Court not only continued as it re-
formed this tradition, moreover, but it played a critical role in authorizing
limited constitutional understandings about the rights of propertied sla
veholders and rightslessness of their slaves. While the Court of that e
is rightly maligned for its nefarious ruling iDred Scott it should not
be forgotten that expectations and even invitations (see above) of judici
intervention shaped national political debate over slavery in largely cons
titutional terms framed for decades by earlier judicial rulings (Fehren:
bacher 1978; Newymer 1968).

Equally notable was the Court’'s role in shaping and constraining
political debate about the proper scope of governmental regulation c
corporate production in the fifty years prior to 1936. Often remembere
as theLochnerera for its most famous decision, the Court invoked cons-
titutional principles of (substantive) due process and commerce claus
authority to restrict what was considered “class-based legislation” pro
tecting workers and consumers (Gillman 1993). These restrictions o
progressive reform legislation were joined by constructions of antitrus

shaped and informed by legal meaning; in turn, these attempts shape and redefine le
meaning” (1986:13).
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statues and use of common law injunctions to directly constrain the cc
llective action of working class, agrarian, and other reformers. Following
the lead of the Supreme Court, the judiciary took the lead in structu
ring the terms of newly developing industrial relations rife with open
class conflict. On the one hand, the Court’s bold actions not only inva
lidated existing state laws and eventually federal New Deal legislation
but it further discouraged even the formulation of many other regulator
restrictions that were sure to defy judicial constructions of constitutiona
principles. Likewise, Court opinions provided grand opportunities for ra-
pid expansion and reckless or exploitive behavior by manufacturers ar
other business interests for many decades. As noted in previous pa
graphs, the Court significantly defined the strategic options for actior
by key players —big and small business, labor, farmers, crafts workers-
in the high stakes struggles over the form of capital growth in the Unite
States.

On the other hand, however, the Court’s legal constructions also con
tituted more profoundly the very terms of the ideological debate, ex
pressed interests, and group identities that bound the contestants in the
political battles. For example, the agrarian Populists targeted the Suprer
Court as the enemy of small farmers and working people in the 189(
and struggled to use various political and legal means to overcome |
dicial “tyranny” (Westin 1953). But what is interesting is that the Po-
pulist platform appealed to the very same legal principles —constitutio
nalism, property rights, equal citizenship, republican freedom, state’
rights— with which the Court thwarted their political designs. In short,
the Court, and the legal legacy it authorized, defined to a large extent tf
very normative terrain on which political struggle was waged. This is
equally true for evolving labor politics early in the century as well. Wi-
lliam Forbath and other scholars have demonstrated that constitution
rulings, repeated labor injunctions, and other actions by the federal cour
contributed toward shaping the labor activists’ identities, material inte:
rests, and capacities for collective action (1991; see also Orren 199
Hattam 1993). Specifically, judicial action encouraged a more liberal
voluntarist, workplace-centered, anti-statist, rights-oriented ideology fo-
cused on revoking specific court constructions rather than the more r:
dical logic of European unions sustained by class-based solidarity, ni
tional reform legislation, and socialist ideals. “Courts shaped labor’s
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strategic calculus; in more subtle ways, law also altered labor’s idec
logy... Labor leaders at all levels began to speak and think more ar
more in the language of the law”, Forbath concludes (1991:7).

Other judicial constructions in the same era further constrained disse
as well, delegitimating certain groups and claims while encouraging o
acknowledging others. Mark Kessler's compelling study of free speec
doctrine in the post-WWI era is a fine case study in point (1993). He
identifies two ideological strands in free speech doctrine: a libertarial
tradition valuing free speech as a critical part of our political tradition
that must be protected except in the most unusual cases; and a “pr:
matic” approach that balanced protection for speech with the need f
restrictions where expression might prove “dangerous”. When combine
with other ascendant ideological currents such as nativism, scientific re
cism, and nationalism, the “clear and present danger” doctrine was w
dely embraced to authorize intolerance and punishment of those workir
class dissenters viewed as “alien”, “un-American”, and hence subvel
sive and “dangerous”. “Because the institution from which this discours
emanated, namely, the Supreme Court, was held in such high rega
—perceived as objective, neutral, nonpartisan, and authoritative— it le
gitimated the appropriation of social constructions of ‘otherness’ in othe
cultural contexts to distinguish between 'acceptable’ and 'unacceptable
political expression” (589). In short, the Court played an important role
in demarcating both the boundaries legitimate ideological discourse ar
the selective identities of those entitled to speak in one of the mor
politically charged moments of our nation’s history.

Much the same type of judicial influence —at once enabling and de
limiting the terms of political challenge— was evident among the civil
rights movement of the 1950 and 1960. The initial legal strategy of mid
dle class Black activists was to undo the legacy of “separate of bt
equal” jurisprudence that provided constitutional protection to institu-
tionalized segregation in the nation, especially in the South. Once agai
opposition to inherited law was framed in essentially legal terms an
waged in substantial part through legal institutions. The eventual victor:
in Brownnot only created strategic opportunities and leverage for furthe
collective action discussed previously, but it also consolidated the libera
legalistic, civil “rights” logic of antidiscrimination at the heart of the
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movement?® And this basic legal logic continued to prevail even as mo-
vement tactics gravitated toward grassroots non-violent protest and d
mands for more radical social agendas were voiced. This experienc
with legally-oriented rights claims and appeals to the federal courts he
left an enduring legacy —one entailing both transformation and cons
traint— in the African-American community and the nation overall (see
Sarat 1997). As Kimberle Williams Crenshaw has argued, “antidiscri
mination law represents an ongoing ideological struggle in which the
occasional winners harness the moral, coercive, and consensual pov
of law” (1988:1335). Once again, the strategic potential of legal tactic:
has depended on the constitutive legal authority of general normativ
logics largely shaped by federal courts. This pervasive power of law il
framing much of the debate for egalitarian change among people of col
is clearly demonstrated by notable writings such as Derrick Bell's “The
Civil Rights Chronicles” (1987). This fascinating collection presents a
wide array of fictional narratives about racial injustice that, while taking
quite diverse views toward the implications of legal categories and tac
tics, confirm the powerful pull of legal “equality rights talk” as a fra-
mewor for making sense of racial relations in our society.

Many other examples could be cited. Indeed, many of the most saliel
public issues —discrimination against women, ethnic minorities, gay:
and lesbians; the incendiary abortion issue; pornography and hate spee
campaign finance regulation; the relationship between religion and publi
education; gun control; restrictions on police abuse; death penalty polic
to name a few— have been understood and contested in distinctly leg
terms delineated by the federal courts over time. In fact, the rise c
rights-oriented politics generally as a characteristic political phenomeno
in twentieth Century America owes greatly to changes in the Court’
basic jurisprudential practices. Likewise, the very faith that formalizing
disputes and taking them “all the way to the Supreme Court” can prc
mote justice —captured by Scheingold’'s “myth of rights” (1974)— is
another expression of law's power in constituting our political imagina-
tion. As pointed out above, even those citizens who oppose prevailin
court constructions and legal frames typically pose their own counter

29 Actually, the movement drew on a mix of liberal legal rights and traditional Pro-
testant ideological elements in the appeal, as so often has been the case in Ameri
politics.
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claims in terms of legal traditions authorized by the cdtiris. sum,
what the Supreme Court does and says clearly has a significant effe
on the range of possibilities that even receive attention in our polity.

IV. HEGEMONY, THE COURT AND LEGAL AUTHORITY

The recognition of law’s constitutive power in our culture raises, for
many critical scholars in the new institutionalist tradition, the issue of
the Court’s role in sustaining systemic hegemony. The term “hegemony
refers to the aggregate of socio-cultural-political forces that generate col
sent and induce acquiescence to status-quo power relations (Willian
1977:110).

| would argue in this regard as above, however, that the Court’s cor
tributions to such acquiescence include both its strategic influence ar
its deeper constitutive power. Attention to strategic influence emphasize
how courts invite and discourage, and hence shape and channel, co
cious disputing activity (or inactivity) in the polity. Such a focus tends
to identify types and degrees of changes in relative power relations th
are far more complex than just designations of winners and losers.
noted already how studies attuned to strategic interaction have taug
us much about the dialectical relationships between the Court and oth
state institutional actors, including especially dominant lawmaking coa
litions. Many scholars have contended that the Court rarely challenge
prevailing national electoral coalitions, often enforcing that consensu
against resistant local interests and taking on controversial issues th
party moderates would prefer to keep out of electoral politics (Dahl 1957
Graber 1993). Of course, other scholars in this tradition disagree abo
the conclusions from such studies. In any case, however, such deba
surely have contributed to our understanding about the continuities, tran
formations, and points of contestation in the prevailing constellation o
expressed preferences and group positions that rule the nation in p:
ticular eras.

30 While much of such discourse focuses on rights-oriented claims, this hardly ex
hausts the types of claims and counter-claims that emanate from the legal conventio
articulated by courts. John Brigham develops several alternative constitutive legal form
including realism, remedy, and rage (1997).
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Likewise, legal mobilization studies have shown that “have-nots” anc
subaltern groups sometimes do improve their situation through legal ta
tics, while the “haves” and dominant groups sometimes are forced b
law to relinquish some of their power. This is the heart of the claim by
legal mobilization scholars that law can “cut both ways —serving a
some times and under some circumstances to reinforce privilege al
at other times to provide the cutting edge of change” (Scheingol
1989:76). Nevertheless, most legal mobilization studies confirm that eve
meaningful changes arising from particular contests rarely alter, and i
fact often only reinforce, the overall patterns of social hierarchy anc
group power relations within society. Overall, both types of studies re
garding political interaction have much to teach about what Schattschne
der called the “mobilization of bias” in American society— that “set
of predominant values, beliefs, rituals, and institutional procedures... th:
operate systematically and consistently to the benefit of certain perso
and groups at the expense of others” (cited in Gaventa 1980:14).

This last point is where constitutive theory begins to add its significan
insights about the contributions of law to sustaining hegemony. Const
tutive theorists emphasize that, even when law serves as an stratel
resource for various parties in or out of government, it at the same tim
constrains those parties by limiting other options and channeling actio
into prevailing institutional processes and normative frames. To the e»
tent that judicial constructions of law facilitate disputing activity at all,
regardless of immediate outcomes, they thus ialsarporate social ac-
tion into familiar, well established ways of doing and understanding
things. “Popular struggles are a reflection of institutionally determinec
logic and a challenge to that logic... Demands for change that do n
reflect the institutional logic... will probably be ineffective”, notes Crens-
haw (1366-7). This incorporative role of courts in preserving the genere
legal structure of relations —and especially inherited patterns of clas:
racial, gender, sexual, ethnic, religious hierarchy— even as they enab
specific legal challenges and changes is a critical dimension of how he
gemony is sustained as a dynamic interactive process of meaning-maki
activity (see McCann 1994:304-310). By recognizing this, constitutive

31 Again, it makes sense to view the contributions of socio-legal scholarship regardin
strategic interaction in terms of the “second level of power” outlined by Lukes and
Gaventa.
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analysis does not discount strategic legal interaction in the shadow
courts, but rather interprets such activity from a more systemic ideolc
gical perspective.

At the same time, constitutive analysts tend to probe further the Coul
t's capacity to legitimate and normalize prevailing power relations in
ways discussed earlier. On the one hand, this requires attention to t
routine practices by state authorities aiming to justify prevailing insti-
tutional arrangements, relationships, and “rationalities of action” tha
structure social life. This practice of recurrent justification for establishec
ways of doing things as reasonable, right, even natural —regardless
outcomes in specific cases— is one of the most important roles playe
by our appellate courts, and especially by the Supreme Court. On tt
other hand, we noted earlier, every action encouraging and legitimatir
one set of arrangements at the same time precludes, obscures, and
legitimates other possible arrangements and understandings. Even wh
its justifications for status quo arrangements are not convincing, there
fore, the accumulated traditions of knowledge production by the court
over time place real constraints on alternatively imagined forms of com
munity. As Austin Sarat has put it:

Law is ...most powerful when it stifles demands before they are voiced o
destroys them before they acquire access to any important arena. Law wor
not only when it overcomes resistance, that is, when it wins the contest, b
when it effectively prevents the fight...The power of law is found in the
dispersion and penetration of legality as an ideological form and in the legi
timating effects of that form (1985: 31).

We can see this institutional dynamic at work in historical events
already discussed. For example, the triumph of an “exceptionally” le
galistic, voluntaristic, rights-oriented political strategy within the Ame-
rican labor movement owed to many factors. But most analysts agre
that the federal courts’ authorization of state coercion to quell labor pro
tests, narrowing of opportunities for effective legal reform, and justifi-
cation of prevailing market relations and republican values in society
—all played a key role in shaping labor movement strategy and idec
logy—. The result was not necessarily that most union workers wer
convinced by the rightness of judicially constructed law, but rather tha
modest legal alternatives to the courts’ vision were rendered as the on
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ones that were sensible, or even plausibly imaginable, for many leadir
labor activists in that historical context. Much the same dynamic wa:
at work in the civil rights movement (see Scheingold 1988; McCanr
1992). While Supreme Court decisions giving new meaning to “equa
rights” did facilitate significant struggle and important changes in socia
relations (especially in the South), that same legal legacy privileged ce
tain claims and modes of action while delegitimating others as dangerou
costly, unrealistic, or senseless. The promise of inclusion and voice o
fered by the Court’s integrationist logic of equal rights to a large degre!
thus ended up excluding, silencing, or repressing other possible visior
of social justice—at least for a time, until the severe limits of the lega
promise became palpable amidst the increasingly reactionary envirol
ment of the 1980.

Even distrust of the Court’s legal constructions typically produces litt-
le challenge to the status quo. This is the message of Kristin Bumiller’
important research. Her study illustrates how many victims of race an
gender discrimination avoid formal legal action because their depende
status —as welfare recipients, tenants, employees, students, and |
like— leaves them vulnerable to reprisal or ruin. Indeed, the legal pro
mise of redress for discrimination only “reinforced...the bonds of vic-
timhood”, offering few remedies through law, little escape from law,
and few alternatives to law (1988). In short, those whom Bumiller studiec
were to a large extent constituted as victims by law, powerless to ch:
llenge its hegemonic powé&r.

It is worth adding, however, that all systems of hierarchy and domi:
nation are not equal. A distinguished line of critical interpretive scho-
larship has contended that legally constituted modes of hegemony a
preferable to other, more arbitrary forms of rule. As E.P. Thompson ha
argued, for example, the rule of law and the courts that administer
provide alternatives to, as well as authorizations for, naked coercion ar
violence (1975). Moreover, law’s intrinsic promise of equal treatment
both imposes constraints on the powerful and provides opportunities ar

32 In my view, however, this line of thinking often tends to overstate the ideological
grip of law. My own research tends to emphasize the degree to which citizens ofte
are aware of law’s power to make sense of things as well as law’s role in sustainin
hierarchies, indignities, and harm. Moreover, official legal categories and logics are ofte
contested. See McCann (1994). Also, see the interesting literature on law and every d
forms of resistance; see McCann and March (1996).
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resources to subaltern groups to challenge their subordination throug
resort to the courts and other legal tactics (McCann 1994; Silverstei
1996). This has led yet others to characterize liberal legal regimes :
tending toward a more “soft” or “open” mode of hegemony where law
and its institutional authorities, such as the Supreme Court, are mo
responsive to the less powerful than in other regimes (Scheingold 198
McCann 1994¥ Whatever one’s position in this debate, however, at-
tention to law’s constitutive power and strategic influence alike seen
critical elements in debates over the Court’s role in sustaining hegemon
power and status quo relations.

V. CONCLUSION

This essay has outlined two different aspects of Supreme Court ir
fluence in American politics addressed by recent social science studi
of legal institutions. Attention to both strategic and constitutive dimen-
sions tends to confirm that the Court matters significantly in our public
life, although that influence is complex, contingent, and often quite subtl
in character. Moreover, each perspective points to, parallels, and ofte
intersects with identifiable trends in what is called “new institutionalist’
analysis” (Smith 1988). Yet, so far, there have been relatively few effort
at constructive dialogue between adherents of these different modes
socio-legal analysis. The discussion that has occurred has been mostly
the form of an argument —especially between formal game theorist
in the positivist tradition who emphasize “strategic” action and inter-
pretive or historical analysts who stress law’s constitutive power— abou
the relative merits of rival epistemologies and methodologies. Few se
rious efforts to develop complementary approaches integrating or synth
sizing both strategic and constitutive dimensions of analysis have bee
undertaken by public law scholars to date. This is lamentable in the

33 Socio-legal scholars disagree somewhat over the degree to which legal forms su
tain hegemonic order and constrain the development of “counter-hegemonic” possib
lities. In general, it strikes me that scholars in the U.S. who focus primarily on the
practices and constructions of federal courts take a more skeptical view, while thos
who focus more on legal action —especially the “politics of rights"— by groups and
individuals in society often find more room for resistance and transformative struggle
(see McCann 1994), although not necessarily for legal “success”. For a fine discussic
in the latter mode, see Hunt (1993).
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previous pages have labored to demonstrate the inherent connections
tween these aspects of law’s power in actual social practice.

The emergence of the new institutionalist movement thus could b
propitious in that it provides both opportunity and motive for intellectual
engagement and synthesis. It offers an opportunity in that scholars cor
mitted to research in both strategic interaction and constitutive powe
have identified themselves with the movement (Smith 1988; Gillmar
1997; Epstein 1977). The movement might generate a motive, moreove
in that efforts to develop broader frameworks of analysis that integrat
or at least balance attention to both dimensions could represent maj
achievements in intellectual analysis of courts, and of political institu-
tions generally. After all, frutiful dialogue about combining these diffe-
rent frameworks has taken place in other areas of political analysis, su
as international relations studies and political theory (Klutz 1995; Fin-
nemore 1996; Johnson 1991). One possible route to this end for ne
institutionalist legal scholars might simply entail combining rational
choice or other behavioral approaches focusing on strategic activity wit
more historical and interpretive analytical approaches to the séhiject.
This effort is intriguing, but it requires combining several very different
conceptions of agency, power, and institutional relations as well as ¢
method and interpretation —indeed, quite contrary epistemologies altc
gether—. A rather different tack for new institutionalists might involve
attempts to incorporate attention to strategic interaction within a consis
tent interpretive framework emphasizing law’s constitutive poB@me
steps have been taken in the latter direction, but much more remains
be don€® In any case, such efforts provide at least some further reasc

34 One important contribution in this regard is Lynn Mather ’'s (1997) recent effort
to integrate different approaches in her very interesting analysis of tobacco litigatiol
politics. The study is very much in the spirit of the argument advanced here. Howeve
Mather’s study: is about legal mobilization in trial court litigation rather than about
appellate courts per se; draws distinctions among key categories (identifying strateg
concerns strictly with behavioral anlaysis) in ways somewhat different than | have de
veloped here; and (perhaps prudently) eschews the potential epistemological tensions
stake.

35 Legal mobilization scholars (see Mather 1997; Silverstein 1996; also McCanr
1994) again have been most interested in this integrative effort. Most interpretivists
however, have expressed little interest in theorizing about “micro” level strategic ol
instrumental aspects of legal interaction, and instead have focused their attention
broadly constitutive dimensions (but see Gillman 1998). Moreover, intepretive studie:
of appellate courts have been directed primarily to analysis of judges’ actions and pra
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to think that labors to develop integrated multi-dimensional analyse:
would be productive for new institutionalist scholarship regarding appe
llate courts.

VI. REFERENCES

ADAMANY , David (1980), “The Supreme Court’'s Role in Critical Elec-
tions”, en QMPBELL, Bruce A. y RILLING, Richard J. (eds.)Rea-
lignment in American PoliticsAustin, University of Texas Press.

ADLER, David Gray (1989), “Foreign Policy and Separation of Powers:
The Influence of the Judiciary”, in ®CANN, Michael W. and Ilgu-
SEMAN, Gerald L., (eds.)Judging the Constitution: Critical Essays
on Judicial Lawmaking Glenview, Ill, Scott, Foresman/Little
Brownpp, 154-184.

BECKER, Theodore L. and BELEY, Malcolm M. (eds.), (1973The Im-
pact of Supreme Court Decisignza. ed., New York, Oxford Uni-
versity Press.

BELL, Derrick (1987), And We Are Not Saydldieva York, Basic Books.

BERGER Margaret A. (1980)Litigation on Behalf of WomerNueva
York, Ford Foundation.

BRIGHAM, John (1997)The Constitution of Interests: Beyond the Politics
of Rights, New York, New York University Press.

(1987),The Cult of the CourtPhiladelphia, Temple University

Press.

(1988), “Right, Rage, and Remedy: Forms of Law in Political
Discourse”,2 Studies in American Political Developmed®3, New
Haven, Yale University Press.

BuLLock, Charles S., lll y kmB, Charles M. (1989), “Toward a Theory
of Civil Rights Implementation”, enH&LDON, Goldman and &RAT,
Austin (eds.), American Court Systems: Readings in Judicial Proces
and Behavior 2a. ed., New York, Longman, pp. 559-568.

tices (internal studies of courts) rather than to how those practices affect political inte
raction and processes generally (“external” concerns). In this regard, unfortunately, tf
interpretivist version of “new institutionalism” may end up only reinforcing the longs-
tanding obsession of political scientists with more-or-less traditional doctrinal study of
appellate courts in historical context.

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

NEW INSTITUTIONALIST PERSPECTIVES ON JUDICIAL POWER 309

BUMILLER, Kristin (1988), The Civil Rights Society: The Social Cons-
truction of Victims Baltimore, Johns Hopkins University Press.

BURGESS Susan (1992Contest for Constitutional Authority: The Abor-
tion and War Powers Debatdsawrence, Kansas, University of Kan-
sas Press.

BURSTEIN, Paul (1991), “Legal Mobilization as a Social Movement Tac-
tic: The Struggle for Equal Employment Opportunity®merican J.
of Sociology 1201.

CANON, Bradley (1977), “Testing the Effectiveness of Civil Liberties
at the State and Federal Levels: The Case of the Exclusionary Rule
American Politics Quarterlynam. 5, 57.

CAsPER Jonathan (1976), “The Supreme Court and National Policy Ma:
king”, American Political Science Revigw0, 50-63.

CoVER, Robert (1986), “Violence and the WordYale Law Journal
95, 1601.

Cox, Archibald (1976),The Role of the Supreme Court in American
GovernmentLondres, Oxford University Press.

CRENSHAW, Kimberle Williams (1988), “Race, Reform, and Retren-
chment: Transformation and Legitimation in Antidiscrimination Law”,
Harvard L. Rey.101. 1331.

DAHL, Robert (1957), “Decision-Making in a Democracy: The Supreme
Court as a National Policy MakerJpurnal of Public Law 6, 279.

(1961),Who Govern®, New Haven, Yale University Press.

DoLBEARE, Kenneth and WvMOND, Phillip E. (1971)The School Pra-
yer Decisions: From Court Policy to Local Practjc€hicago, Uni-
versity of Chicago Press.

Downs, Donald A. (1989)The New Politics of Pornographghicago,
University of Chicago Press.

EDELMAN, Lauren (1990), “Legal Environments and Organizational Go-
vernance: The Expansion of Due Process in the American Workpla
ce”, American J. of Sociolog97, 1531.

EPp, Charles (1990), “Connecting Litigation Levels and Legal Mobili-
zation: Explaining Interstate Variation in Employment Civil Rights
Litigation”, Law and Soc’y Rey145.

EPSTEIN Lee and KIGHT, Jack (1997), “The New Institutionalism, Part
II”, Law and Courts7(2), 4.

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

310 MICHAEL MCCANN

and WALKER, Thomas (1995), “The Role of the Supreme Court
in American Society: Playing the Reconstruction Game”,ABTEIN,
Lee (ed.),Contemplating CourtisWashington, CQ Press.

ESKRIDGE, William N. Jr. (1991), “Overriding Supreme Court Statutory
Interpretation Decisions”Yale Law Journal 101, 331.

FARBER, Daniel A. and RICKEY, Philip P. (1991), Law and Public Choi-
ce Chicago, University of Chicago Press.

FEELEY, Malcolm M. (1973), “Power, Impact, and the Supreme Court”.
en BECKER, Theodore L. andH#ELEY, Malcolm M. (eds.), The Impact
of Supreme Court DecisionBlew York, Oxford University Press.

FEHRENBACHER Don E. (1978)The Dred Scott Case: Its Significance
in American Law and PoliticsNew York, Oxford University Press.

FINK, Leon (1987), “Labor, Liberty and the Law: Trade Unionism and
the Problem of the American Constitutional Ordei” ,of American
History, 74, 904.

FINNEMORE, Martha (1996)National Interests in International Society
Ithaca, Cornell University Press.

FORBATH, William E. (1991),Law and the Shaping of the American
Labor MovementCambridge, Harvard University Press.

FREEMAN, Alan (1982), “Antidiscrimination Law: A Critical Review”,
in KAIRYS, David (ed.),The Politics of Law: A Progressive Critigue
New York, Pantheon, 96-116.

FUNSTON, Richard (1975), “The Supreme Court and Critical Elections”,
American Political Science Revie®9, 796.

GALANTER, Marc (1983), “The Radiating Effects of Courts”, inBM,
Keith D. and M\THER, Lynn (eds.),Empirical Theories of Courts
New York, Longman, 117-142.

GAVENTA, John (1980)Power and Powerlessness: Quiescence and Re:
bellion in an Appalachian ValleyUrbana, Univesrsity of lllinois
Press.

GEeeRTz Clifford (1973), The Interpretation of CulturedNueva York,
Basic Books.

GILLMAN , Howard (1993), The Constitution Besieged: The Rise and De
mise of Lochner Era Police Powers Jurisprudenbeirham, Duke
University Press.

(21998), “The Court as an ldea, Not a Building (or a Game):

Interpretive Institutionalism and the Analysis of Supreme Court De-

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

NEW INSTITUTIONALIST PERSPECTIVES ON JUDICIAL POWER 311

cision-Making”, in GQAYTON, Cornell and @LMAN , Howard (eds.),

Supreme Court Decision-Making: New Institutionalist Approaches

Chicago, University of Chicago Press.

(1996), “Judicial Behavioralism’s Problematic Jurisprudence:

Post-Postivist Legal Theory and Social Science Investigations of th

Legal Model”, unpublished paper.

(1996), “The New Instituitonalism, Part I: More and Less Than
Strategy: some Advantages to Interpretive Institutionalism in the
Analysis of Judicial Politics”L.aw and Courts7, 6.

GRABER, Mark A. (1993), “The Nonmajoritarian Difficulty: Legislative
Deference to the Judiciary'Studies in American Political Develop-
ment 7, 35-73.

GREENHOUSE Carol J. (1988), “Courting Difference: Issues of Interpre-
tation and Comparison in the Study of Legal Ideologidsiw &
Society Review22, 687.

HANDLER, Joel F. (1978), Social Movements and the Legal System: ,
Theory of Law Reform and Social Chandéew York, Academic
Press.

HARRINGTON, Christine B. and MGVESSON Barbara (1990), “Interpre-
tive Sociolegal Researchlaw & Social Inquiry 15, 135.

and WARD, Daniel (1995), “Rethinking Litigation: The Role of
Courts in Producting Litigation”, enASTEIN Lee (ed.),Contempla-
ting Courts Washington, CQ Press.

HATTAM, Victoria C. (1993)Labor Visions and State Power: The Ori-
gins of Business Unionism in the United StaRrinceton, Princeton
University Press.

HorowiTz, Donald L. (1977),The Courts and Social PolicyVashing-
ton, The Brookings Institute.

HUNT, Alan (1993),Explorations in Law and Society: Toward a Cons-
titutive Theory of LawNueva York, Routledge.

JOHNSON Charles A. and &\NON, Bradley C. (1984)Judicial Policies:
Implementation and ImpactVashington, Congressional Quarterly
Press.

JOHNSON James D. (1991xymbol and Strategy: On the Cultural Analy-
sis of Politics Unpublished dissertation, University of Chicago, De-
partment of Political Science.

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

312 MICHAEL MCCANN

KAIRYS, David, (ed.) (1982)The Politics of Law: A Progressive Critique
New York, Pantheon.

KATZMANN, Robert A. (1997)Courts and Congres®Vashington, Broo-
kings.

KELMAN, Mark (1987),A Guide to Critical Legal Studie€ambridge,
Harvard University Press.

KESSLER Mark (1993), “Legal Discourse and Political Intolerance: The
Ideology of Clear and Present Dangeltaw & Society Review27,
559.

KLARE, Karl E. (1978), “The Judicial Deradicalization of the Wagner
Act and the Origins of Modern Legal Consciousness, 1937-1941"
University of Minnesota Law Revig®2, 265.

(1979), “Law-Making as Praxis'Telos 40, 122.

KLoTz, Audie (1995),Norms in International Relations: The Struggle
Against Apartheidlthaca, Cornell University Press

KLUGER, Richard (1976)simple JusticeNueva York, Alfred A. Knopf.

KNIGHT, Jack and BSTEIN Lee (1996), “On the, Struggle for Judicial
Supremacy” Law & Society Review30, 87.

KORN, Jessica (1996 he Power of Separation: American Constitutio-
nalism and the Myth of the Legislative \ié@oinceton, Princeton Uni-
versity Press.

LARS, T. J. Jackson (1985), “The Concept of Cultural Hegemony: Pro
blems and Possibilities’Amer. Historical Rey.90, 567.

LEO, Richard A. (1996), “Miranda’s Revenge: Police Interrogation as a
Confidence Game”l.aw & Society Review30, 259.

LEwis, Anthony (1964)Gideon’s TrumpetNueva York, Vintage.

LUKES, Steven (1974)Power: A Radical ViewLondres, Macmillan.

McADAM, Doug (1982)Political Process and the Development of Black
Insurgency, 1930-197@Chicago, University of Chicago Press.

McCANN, Michael W. (1996), “Causal versus Constitutive Explanations
(or, On the Difficulty of Being So Positive...)Law and Social In-
quiry, 21, 457.

(1986),Taking Reform Seriously: Perspectives on Public Interest

Liberalism Ithaca, Cornell University Press.

(1993) “Reform Litigation on Trial” Law and Social Inquiry

18, 1101.

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

NEW INSTITUTIONALIST PERSPECTIVES ON JUDICIAL POWER 313

(1994),Rights at Work: Pay Equity Reform and the Politics of

Legal Mobilization Chicago, Univesrsity of Chicago Press.

and MARCH Tracey, (1996), “Law and Everyday Forms of Re-
sistancc: A Socio-Political Assessmen8tudies in Law, Politics and
Society 15, 207.

McGLEN, Nancy E. and O’GNNOR, Karen (1980), “An Analysis of
the U.S. Women’s Rights MovementNomen and Politigsl:65-85.

MATHER, Lynn (1997), “Theorizing About Trial Courts: Lawyers, Po-
licymaking, and Tobacco Litigation”, Washington, unpublished paper
presented at the annual meetings of the 1997 American Political Scie
ce Association.

MELNICK, R. Shep (1983Regulation and the Courts: The Case of Clean
Air, Washington, Brookings.

MERRY, Sally Engle (1985), “Concepts of Law and Justice Among Wor-
king-Class Americans: Ideology as CulturéX,Legal Studies Forum
59.

(1985), “Everyday Understandings of the Law in Working-Class
America”, American Ethnologist, 12, 253.
MILNER, Neal (1986), “The Dilemmas of Legal Mobilization: Ideologies
and Strategies of Mental Patient Liberatiobhaw & Policy, 8, 105.
MiNow, Martha (1987), “Interpreting Rights: An Essay for Robert Co-
ver’, Yale L. J, 96, 1860.

MNOOKIN, Robert H. and KRNHAUSER Lewis (1979), “Bargaining in
the Shadow of Law: The Case of Divorc&’ale L.J, 88,951.

MoRRIS Aldon (1984),The Origins of the Civil Rights MovemgNueva
York, Free Press.

NEWMYER, R. Kent (1968),The Supreme Court Under Marshall and
Taney Nueva York, Thomas Y. Crowell Co.

O’CONNOR, Karen (1980)Women'’s Organizations’ Use of the Courts
Lexington, Mass., Lexington Books.

OLsoN, Susan M. (1984)Clients and Lawyers: Securing the Rights of
Disabled PersonsWestport, Conn., Greenwood Press.

ORREN, Karen (1991)Belated Feudalism: Labor, the Law, and Liberal
Development in the United States.

PELTASON, Jack W. (1971)Fifty-Eight Lonely MenUrbana, Ill, Uni-
versity of lllinois Press.

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

314 MICHAEL MCCANN

POTTER, David M. (1976),The Impending Crisis 1848-186Mlew York,
Harper and Row.

POUND, Roscoe (1917), “The Limits of Effective Legal Actiorihter-
national Journal of Ethigs27, 150

RoDGERS Harrell R. Jr. and B.Lock Charles S. 11l (1972)l.aw and
Social Change: Civil Rights Laws and Their Consequerides’York,
McGraw-Hill.

ROSENBERG Gerald (1991), The Hollow Hope: Can Courts Bring About
Social ChangeChicago, Chicago University Press.

SARAT, Austin (1990), “'...The Law is All Over: Power, Resistance
and the Legal Consciousness of the Welfare Poddle J. of Law
& the Humanities 2, 343.

(1985), “Legal Effectiveness and Social Studies of LaiX’,

Legal Studies Forum23.

(ed.) (1997)Race. Law, and Culture: Reflections on Brown v.
Board of EducationNew York, Oxford University Press.

Sax, Joseph L. (1971)Defending the Environment: A Strategy for Ci-
tizen Action Nueva York, Knopf.

SCHATTSCHNEIDER E. E. (1975)The Semisovereign People: A Realist's
Vew of Democracy in Americilimsdale, Il, Dryden Press.

SCHEINGOLD, Stuart A. (1974)The Politics of Rights: Lawyers, Public
Policy, and Political ChangeNew Haven, Yale University Press.

(1989), “Constitutional Rights and Social Change”, ioGANN,
Michael W. and ldusemAN, Gerald L. (eds.)Judging the Constitu-
tion, Glenview, lll., Scott, Foresman/Little, Brown, 73-91.

SCHOCKLEY, John S. (1989), “All the Free Speech that Money Can Buy*~
The Supreme Court Constricts Campaign Finance Reform”, ir
MCCANN y HOUSEMAN (eds.), Judging the Constitutiopp. 378-408

SHIFFRIN, Steven H. (1993)The First Amendment, Democracy, and Ro-
mance Princeton, Princeton University Press.

SCHNEIDER, Elizabeth M. (1986), “The Dialectic of Rights and Politics:
Perspectives from the Women’s Movemertiew York University..
Rev, 61, 554.

SILVERSTEIN, Helena (1996), Unleashing Rights: Law, Meaning, and the
Animal Rights MovemenAnn Arbor, University of Michigan Press.

SKOLNICK, Jerome H. y ¥E James (1994)Above the Law: Police and
the Excessive Use of Forcdew York, The Free Press.

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

NEW INSTITUTIONALIST PERSPECTIVES ON JUDICIAL POWER 315

SMITH, Rogers (1992), “If Politics Matters: Implications for a New Ins-
titutionalism”, Studies in American Political Developmeft 1.

(1988), “Political Jurisprudence, The ‘New Institutionalism’, and
the Future of Public Law” American Political Science Revig®w?2,

89.

SPILLER, Pablo T. and i[LER, Emerson H. (1996), “Invitations to Ove-
rride: Congressional Reversals of Supreme Court Decisidntgr-
nat'l Rev. of Law and Economic$6, 503.

STERN, Gerald (1976)The Buffalo Creek DisasteNew York, Vintage.

STEWART, Richard B. (1975), “The Reformation of American Adminis-
trative Law”, Harvard Law Review88, 1667.

STONE, Deborah (1989), “Causal Stories and the Formation of Policy
Agendas”,Political Science Quarterlyl04, 281.

SWIDLER, Ann (1986), “Culture in Action: Symbols and Strategies”,
Amer. Sociological Rev51, 273.

THoMmPSON E. P. (1975)Whigs and Hunters: The Origin of the Black
Act, New York, Pantheon.

ToOMLINS, Christopher L. (1985)The State and the Unions: Labor Re-
lations, Law, and the Organized Labor Movement in America, 1880
196Q Nueva York, Cambridge University Press.

TUSHNET, Mark (1987),The NAACP’s Legal Strategy Against Segrega-
ted Education, 1925-195Zhapel Hill, University of North Carolina
Press.

WESTIN, Alan Furman (1953), “The Supreme Court, the Populist Mo-
vement, and the Campaign of 1898%urnal of Politics 15, 3.

WiLLIAMS , Raymond (1977), Marxism and Literatur@xford, Oxford
University Press.

WIRT, Frederick M. (1970)The Politics of Southern Equality: Law and
Social Change in a Mississippi Countghicago, Aldine.

ZEMANS, Frances Kahn (1983), “Legal Mobilization: The Neglected
Role of the Law in the Political SystemAmerican Political Science
Association 77, 690.

Case citations

Brown vs Board of Education, 347 U.S. 483 (1954).
County of Washington, Oregors Gunther, 452 U.S. 161 (1982).
Dred Scottvs Sandford, 19 Howard 393 (1857).

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/tvuzQr

316 MICHAEL MCCANN

Griggsvs Duke Power Co., 401 U.S. 424 (1971).

Immigration and Naturalization Services Chadha, 103 S. Ct. 2764
(1983).

Lochnervs New York, 198 U.S. 45 (1908).

Marbury vs Madison, 1 Cranch [5 U.S.) 137 1803, Roe v. Wade, 410
U.S. 113 (1973).

United Statesvs Curtiss-Wright Export Corporation, 299 U.S. 304
(1936).

Wards Cove Packing Ces Atonio, 109 S. Ct. 2115 (1989).

DR © 2002. Instituto de Investigaciones Juridicas - Universidad Nacional Auténoma de México





