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I. INTRODUCTION

The pur po se of this pa per is to dis cuss a num ber of im por tant and in so me
way con tro ver sial is sues of cri mi nal pro ce du re that are cu rrently the sub ject
of the pen ding pro cee dings be fo re the Inter na tio nal Cri mi nal Court (ICC).1

Des pi te the so mew hat con fi den tial na tu re of pre-trial pro cee dings, the re are
al ready a num ber of de ci sions in the pu blic do main which deal with fun da -
men tal is sues of in te rest for (in ter na tio nal) cri mi nal law yers and es pe cially
for ex perts in com pa ra ti ve cri mi nal pro ce du re. 

To fully ap pre cia te the re le van ce of the de ci sions that will be dis cus -
sed be low, it is im por tant to first briefly out li ne the na tu re of the le gal
and pro ce du ral fra me work un der which the ICC is ope ra ting.

II. THE LEGAL FRAMEWORK OF THE ICC

The ICC is an in ter na tio nal or ga ni sa tion, foun ded by a mul ti la te ral
treaty, the Ro me Sta tu te, which was adop ted on the 17th of july 1998,
after a long and ar duous pro cess of ne go tia tions. As most mul ti la te ral trea -
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1  It will be un ders tood that my re marks are my own and that what is writ ten is not
in ten ded to re flect the po si tion of the ICC or its jud ges. My com ments are ma de in a pu -
rely pri va te ca pa city and can not be at tri bu ted to the Court in any way.
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ties do, the Ro me Sta tu te con tains a num ber of com pro mi ses, which we re
ne ces sary to ob tain the sup port of a ma jo rity of sta tes.

The most im por tant is sues on which a com pro mi se nee ded to be rea -
ched we re of cour se the ques tion of the ju ris dic tion ma te riae, lo ci and
tem po ris of the Court and es pe cially the cri te ria to de ter mi ne which ca -
ses should be dealt with by the ICC and which should be left for do mes -
tic ju ris dic tions, the now well-known prin ci ple of com ple men ta rity.2 

Ho we ver, what is less known is that the Ro me Sta tu te al so con tains
im por tant com pro mi ses on the pro ce du ral law of the ICC. Sta te de le ga tes 
ca me to the ne go tia tions with their own na tio nal back ground in cri mi nal
pro ce du re and had strongly-held ideas about how the ICC should con -
duct its pro cee dings. Ine vi tably, this led to dif fi cult and prin ci pled ne go -
tia tions about which ap proach would be best-sui ted for the pur po ses of
the ICC. In the end, the Ro me Sta tu te con tains what is meant to be a
synthe sis of the world’s main systems of cri mi nal law: the in qui si to rial
and the ac cu sa to rial systems. The ICC pro ce du re is thus a hybrid in the
true sen se of the word.

The cru cial ques tion, ho we ver, is whet her this hybrid pro ce du re has
ta ken what is best about its com po nent ori gins and crea ted a syner ge tic
pro ce du re, which will ma ke for fai rer and mo re ex pe di tious pro cee dings, 
or whet her it is simply a com pro mi se mix bet ween the two ma jor systems, 
be cau se no one system could be adop ted in its pu re form for po li ti cal
rea sons. For many rea sons, it is much too early to ma ke a ba lan ced judg -
ment on this ques tion, es pe cially con si de ring that the Court has only re -
cei ved its first per son in cus tody very re cently and that the first trial is
still se ve ral months away.3

What is ap pa rent ne vert he less, af ter ini tial analy sis of the Ro me Sta tu -
te, is that the texts are not al ways as clear as they might be and that it is
not al ways easy to as cer tain the in ten tions of the draf ters. As one ICC
jud ge put it, on so me es sen tial fea tu res of cri mi nal pro ce du re whe re no
agree ment could be rea ched, the draf ters of the Ro me Sta tu te op ted for
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2  Arti cle 17 of the Ro me Sta tu te, which sta tes that a ca se is inad mis si ble when it is
(or has al ready been) in ves ti ga ted or pro se cu ted by a Sta te which has ju ris dic tion over it,
un less it is un wi lling or una ble to ge nui nely carry out the in ves ti ga tion or pro se cu tion.
Accor dingly, when a ca se has al ready been in ves ti ga ted, but the lo cal aut ho ri ties de ci ded 
not to pro se cu te, the ICC will not ta ke the ca se. 

3  Mr. Tho mas Lu ban ga was trans fe rred to the cus tody of the ICC on 17 march
2006. His con fir ma tion hea ring is sche du led for sep tem ber 2006.



“cons truc ti ve am bi guity”. In ot her words, va gue norms that in di ca te a ge -
ne ral ten dency, but which do not pro vi de the ne ces sary de tail. As a con se -
quen ce, it is so me ti mes dif fi cult to dis co ver a com ple tely cohe rent system
of pro ce du re in the Ro me Sta tu te. Any de tai led gui dan ce is mis sing and,
as all prac ti tio ners know, the de vil is al ways in the de tail.

The Sta tes Par ties had anot her op por tu nity to cla rify the pro ce du ral
fra me work when they draf ted the Ru les of Pro ce du re and Evi den ce
(“RPE”, adop ted by the Assembly of Sta tes Par ties in sep tem ber 2002).
The RPE pro vi de the pro ce du ral meat on the bo nes of the Ro me Sta tu te,
to which they are sub or di na te in all ca ses.4 

Ho we ver, the sa me theo re ti cal op po si tions that pre ven ted Sta tes from
rea ching agree ment on the pro ce du re in the Ro me Sta tu te al so pre ven ted
them from cla rif ying the pro ce du re of the ICC in the RPE. Thus, alt -
hough the RPE do pro vi de a lot mo re de tail to the pro ce du re of the ICC,
they do not sol ve the most con ten tious is sues.

Anot her op por tu nity to crea te mo re pre ci se and clear pro ce du res pre -
sen ted it self with the draf ting of the Re gu la tions of the Court, in ac cor -
dan ce with ar ti cle 52 of the Ro me Sta tu te. In la te 2003 the jud ges, in
con sul ta tion with the Pro se cu tor and the Re gis trar, star ted draf ting the
Re gu la tions of the Court, which pro vi de the nuts and bolts for the pro -
cee dings. Issues such as ti me and pa ge li mits are pres cri bed in the Re gu -
la tions, which we re adop ted in may 2004. The Re gu la tions al so in tro du -
ced im por tant pro ce du ral ad di tions, such as the aut ho rity of the Cham ber 
to mo dify the le gal cha rac te ri sa tion of facts (Re gu la tion 55), or the po -
wer of the Pre-Trial Cham ber to re quest the Pro se cu tor to pro vi de spe ci -
fic or ad di tio nal in for ma tion or do cu ments in or der to exer ci se so me im -
por tant func tions and res pon si bi li ties of the Pre-Trial Cham ber un der the 
Sta tu te (Re gu la tion 48).

Yet, alt hough the Re gu la tions of the Court we re draf ted by the jud ges
them sel ves, they are al so rat her in de ter mi na te on so me of the most fun -
da men tal is sues (e.g. the re la tions hip bet ween the Offi ce of the Pro se cu -
tor and the Pre-Trial Cham bers; vic tims’ par ti ci pa tion; the in qui si to rial
or ac cu sa to rial na tu re of the in ves ti ga tions, etc.) of the pro cee dings. The
rea son for this seems to be that the 18 jud ges really do re pre sent the dif -
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4  See Expla na tory no te to the RPE, which furt her spe cify that “In all ca ses, the Ru -
les of Pro ce du re and Evi den ce Should be Read in Con junc tion with and Sub ject to the
Pro vi sions of the Sta tu te”.



fe rent prin ci pal le gal systems of the world as is re qui red by ar ti cle 36,
pa ra graph 8 (i) of the Sta tu te. As a re sult, the sa me theo re ti cal op po si -
tions as we re fa ced by the Sta te de le ga tes who draf ted the Ro me Sta tu te
and the RPE reap pea red in the dis cus sions among the jud ges. The de ba te 
was shar pe ned by the par ti ci pa tion of a re pre sen ta ti ve of the Pro se cu tor
who was pre sent du ring most of the dis cus sions and who evi dently had
an in te rest in their out co me. On al most all really con ten tious is sue that
would ha ve ne ces si ta ted a choi ce bet ween fun da men tally dif fe rent ap -
proa ches, the jud ges de ci ded to de fer the de ci sion to the ju ris pru den ce of 
the Court. As a re sult, the re are thus still qui te a num ber of im por tant
pro ce du ral ques tions that re qui re cla ri fi ca tion by the Chambers. 

In what fo llows, I will briefly dis cuss two pro ce du ral is sues on which
the Pre-Trial Cham bers ha ve al ready ma de first pro noun ce ments of law,
na mely the de fi ni tion of the con cepts of ‘si tua tion’ and ‘ca se’ and their
re la tion to the prin ci ple of com ple men ta rity (I) and vic tims’ par ti ci pa tion 
(II). It should be clear, ho we ver, that the se are only the first de ci sions
and that they the re fo re can not be con si de red sett led law. 

III. DEFINITION OF MAIN PROCEDURAL PHASES.

SITUACIONS, CASES AND THE PRINCIPLE

OF COMPLEMENTARITY

1. The challenge of selecting where to investigate and prosecute

The ICC is uni que in many ways, but what dis tin guis hes it most from
the ot her exis ting in ter na tio nal and se mi-in ter na tio nal tri bu nals is its per -
ma nent cha rac ter.5 The ICC was crea ted wit hout any spe ci fic con flict or
in ci dent in mind and is thus in he rently for ward-loo king.6 Its man da te is
to bring an end to im pu nity, whe re ver and whe ne ver in ter na tio nal cri mes 
are com mit ted wit hin its sphe re of com pe ten ce.

What is im por tant to bear in mind in this res pect is that the ju ris dic -
tion of the ICC is not fi xed ra tio ne lo ci. New ra ti fi ca tions con ti nue to
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5  Arti cle 1rst. “It shall be a per ma nent ins ti tu tion…”.
6  This is most ap pa rent from ar ti cle 11 of the Ro me Sta tu te, which li mits the

Court’s ju ris dic tion to cri mes com mit ted af ter the entry in to for ce of the Sta tu te. The Sta -
tu te en te red in to for ce on 1 july 2002.



ex pand the geo grap hi cal zo ne of ju ris dic tion. Also non-sta te par ties may
at any ti me lod ge a de cla ra tion ac cep ting the Court’s ju ris dic tion for a
spe ci fic set of cri mes.7 In ad di tion, the Se cu rity Coun cil of the Uni ted
Na tions may re fer a si tua tion to the Pro se cu tor un der Chap ter VII of the
UN Char ter.8 The ju ris dic tion of the ICC is thus po ten tially uni ver sal.

Against this po ten tially glo bal ju ris dic tion, the li mi ted re sour ces of the
ICC stand in stark con trast. Even if the Pro se cu tor wan ted to pro se cu te all
cri mes that fall wit hin the ju ris dic tion of the Court, he would be pre ven ted 
from doing so by lack of suf fi cient ope ra tio nal ca pa city.9 The re is thus an
ine vi ta ble ne ces sity for the Court to be highly se lec ti ve in de ci ding whe re
and for which events it wants to allo ca te its li mi ted re sour ces. 

As the ICC is a ju di cial ins ti tu tion, such choi ces can not be ma de pu rely
on the ba sis of prac ti cal con ve nien ce or po li ti cal prag ma tism. Although
con si de ra tions about the po li ti cal and mi li tary rea lity on the ground ine vi -
tably co me in to play when de ter mi ning whet her or not the Court can get
in vol ved in a cer tain area, the Court must in the first pla ce be gui ded by
le gal prin ci ples. Unfor tu na tely, the le gal fra me work of the Ro me Sta tu te
does not pro vi de much gui dan ce on this is sue. The re is thus a le vel of
dis cre tion on the part of the Court and es pe cially the Pro se cu tor to de ter -
mi ne whe re he wants to fo cus the at ten tion of his of fi ce.10

But even wit hin the con text of a si tua tion it will very of ten be im pos -
si ble for the Court to in ves ti ga te and pro se cu te all cri mes that fall wit hin
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7  The Re pu blic of Ivory Cost al ready lod ged such a de cla ra tion, see press re lea se ‘Re -
gis trar con firms that the Re pu blic of Côte d’Ivoi re has ac cep ted the ju ris dic tion of the Court’, 
15 Fe bruary 2005, ICC-20050215-91-En, avai la ble at:
      <http://www.icc-cpi.int/press/press re lea ses/93.html>.

8  Arti cle 13(b). The Se cu rity Coun cil has so far re fe rred one si tua tion to the ICC,
na mely the si tua tion in Dar fur, West-Su dan.

9  It is hard to exag ge ra te the im men sity of lo gis ti cal and hu man re sour ces im pli ca tions
that are in vol ved in con duc ting an in ves ti ga tion, even when the sta te in ques tion is wi lling to
coo pe ra te with the Court. Pro blems of lan gua ge, sa fety and se cu rity, health, in fras truc tu re,
trans port and lo gis tics etc. put se ve re li mi ta tions on the ope ra tions of the ICC.

10  Arti cle 53 of the Ro me Sta tu te pro vi des three cri te ria which the Pro se cu tor must
con si der when de ci ding to pro ceed with an in ves ti ga tion or pro se cu tion: 1) whet her the re is a
rea so na ble ba sis to be lie ve that a cri me wit hin the ju ris diction of the Court has been or is
being com mit ted; 2) whet her the ca se is or would be inad mis si ble un der ar ti cle 17, and 3) ta -
king in to ac count the gra vity of the cri me and the in te rests of vic tims, whet her the re are no -
net he less sub stan tial rea sons to be lie ve that an in ves ti ga tion would not ser ve the in te rests of
jus ti ce. The Sta tu te pro vi des ju di cial over sight over the use of this last cri te rion by the
Pre-Trial Cham ber.



its ju ris dic tion. If one con si ders the es ti ma ted num ber of ca sual ties men -
tio ned in re la tion to the si tua tions in the De mo cra tic Re pu blic of Con go
or Ugan da, for exam ple, it is im me dia tely ap pa rent that even the most
po wer ful ju di cial system in the world would be una ble to in ves ti ga te all
cri mes com mit ted. So al so in the con text of a si tua tion the re is a need for
ex tre me se lec ti vity. Ho we ver, al so on this point the re is very litt le gui dan -
ce for the Court to be found in the Ro me Sta tu te on this de li ca te exer ci se.

In the co ming years it will thus be one of the main tasks of the ICC it -
self to for mu la te on what ba sis it will se lect si tua tions and ca ses. The
Pro se cu tor has al ready is sued a set of po licy pa pers, which touch upon
the is sue,11 but they can of cour se not in and of them sel ves pro vi de a le -
gal ba sis. The res pon si bi lity for for mu la ting le gal cri te ria for the se lec -
tion of si tua tions and ca ses, and es pe cially the bor ders of the mar gin of
dis cre tion of the Offi ce of the Pro se cu tor, must ul ti ma tely lie with the
Cham bers of the Court. Ine vi tably, the Cham bers ha ve to ta ke a gra dual
ap proach and can only de ve lop a com prehen si ve le gal system in a pie ce -
meal fas hion, one de ci sion at a ti me. It will thus still be so me ti me be fo re 
a clear le gal fra me work for the se lec tion of si tua tions and ca ses will
emer ge, but the pro cess has star ted.

One first step in the de ve lop ment of any system is of cour se de fi ning
the re le vant vo ca bu lary. The Ro me Sta tu te uses the terms ‘si tua tion’ and
‘ca se’ throug hout the Sta tu te, wit hout pro vi ding a le gal de fi ni tion. Yet,
they are cru cial con cepts for a pro per un ders tan ding of the pro ce du ral
fra me work of the ICC. In one of its first sub stan ti ve de ci sions, Pre-Trial
Cham ber I sta ted that si tua tions are ge ne rally de fi ned “in terms of tem -
po ral, te rri to rial and in so me ca ses per so nal pa ra me ters”, whe reas ca ses
“com pri se spe ci fic in ci dents du ring which one or mo re cri mes wit hin the 
ju ris dic tion of the Court seem to ha ve been com mit ted by one or mo re
iden ti fied sus pects, en tail pro cee dings that ta ke pla ce af ter the is suan ce
of a wa rrant of arrest or a sum mons to ap pear”.12 The lat ter con cept is fa -
mi liar to any cri mi nal law yer from do mes tic prac ti ce. Indeed, it could be
ar gued that cri mi nal law and pro ce du re is de ve lo ped en ti rely around the
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11  See e.g. “Pa per on so me po licy is sues be fo re the Offi ce of the Pro se cu tor, Sep tem ber
2003, avai la ble” at http://www.icc cpi.int/li brary/or gans/otp/030905_Po licy_Pa per.pdf and
the Annex the re to, avai la ble at http://www.icc-cpi.int/li brary/or gans/otp/po licy_an nex_fi -
nal_210404.pdf. 

12  PTC I – De ci sion on the ap pli ca tions for par ti ci pa tion in the pro cee dings of VPRS 
1 – 6, 17 ja nuary 2006 – ICC-01/04-101, pa ra graph 65.



con cept of a ‘ca se’. Cri mi nal law is cen te red on the prin ci ple of in di vi dual 
cri mi nal ac coun ta bi lity and is com ple tely gea red to wards sho wing per so -
nal guilt for spe ci fic acts or omis sions. In this sen se, the ICC is in theory
not dif fe rent from any ot her cri mi nal court. The con cept of ‘ca se’ is thus not 
really pro ble ma tic, alt hough so me un cer tainty re mains about the pre ci se
pro ce du ral mo ment when a ca se com men ces. 

Mo re dif fi cul ties ari se with the con cept of ‘si tua tion’, which is so mew hat 
uni que. Of cour se, one could ar gue that all the ad-hoc tri bu nals and se mi-in -
ter na tio nal courts are all simply ‘o ne-si tua tion’ courts. For exam ple, both
the ICTY and ICTY are dea ling with one ‘si tua tion’ which is de fi ned ra tio -
ne tem po ris and ra tio ne lo ci. But in this con text, the tem po ral and geo grap -
hi cal de li mi ta tion of the si tua tion is di rectly re la ted to the ju ris dic tion of the
res pec ti ve tri bu nals. By con trast, the con cept of ‘si tua tion’ has al most no
bea ring on the ju ris dic tion of the ICC as such. Instead, in the con text of the
Ro me Sta tu te the con cept of ‘si tua tion’ seems to ha ve mo re of an or ga ni za -
tio nal func tion. Even if a re fe rral only re la tes to a part of a te rri tory, as for
exam ple in the Ugan da si tua tion, the Court still has ju ris dic tion over the rest 
of the country and the Pro se cu tor could in theory de ci de to re quest per mis -
sion from the Pre-Trial Cham ber to in ves ti ga te the re as well.

In ot her words, the con cept of ‘si tua tion’ is a tool to de fi ne the sco pe of 
spe ci fic ICC in ves ti ga tions. In theory, the re should be no im pe di ment
against ha ving a si tua tion which is li mi ted to a sin gle ca se,13 but in ge ne ral 
the prac ti ce will most li kely be that the Court will in ves ti ga te a broa der
and much mo re com plex set of facts, which are usually re la ted to a spe ci -
fic po li ti cal con text, rat her than to a par ti cu lar in di vi dual. For exam ple, a
par ti cu lar ar med con flict or a set of vio lent in ci dents which are lin ked by 
a cer tain fac tor, such as the mi li tary cam paign of the Lord’s Re sis tan ce
Army. It goes wit hout sa ying that the de fi ni tion of the sco pe of a si tua -
tion is of cru cial im por tan ce. It may de ter mi ne whet her or not a cer tain
cri me will be in ves ti ga ted or whet her the per pe tra tors will es ca pe the ju -
ris dic tion of the ICC. 

It is im por tant to no te, in this res pect, that in so me ca ses the de fi ni tion 
of the sco pe of the si tua tion will de pend on ex ter nal fac tors, such as a
Se cu rity Coun cil re fe rral or the ac cep tan ce of the Court’s ju ris dic tion un -
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13  This is re cog ni zed by the Pre-Trial Cham ber in the de fi ni tion of ‘si tua tion’, whe re 
the Cham ber sta tes that a si tua tion can in so me ca ses be de fi ned by “per so nal pa ra me -
ters”, see no te.



der ar ti cle 12 (3). In most ot her cir cums tan ces, ho we ver, the de fi ni tion of 
a si tua tion is not cut in sto ne, sin ce the Pro se cu tor can al ways co me to
the Pre-Trial Cham ber to ex pand his aut ho ri za tion to in ves ti ga te. If, for
exam ple, the Pro se cu tor would find that the Lord’s Re sis tan ce Army has
al so alle gedly com mit ted cri mes in the te rri tory of anot her sta te party, he 
could ask per mis sion to in ves ti ga te the se facts as well, even though the
sco pe of the ini tial si tua tion was de fi ned by the re fe rral by Ugan da.

The con cept of si tua tion is thus so mew hat ma llea ble, but this is exactly
why a clear le gal de fi ni tion is so im por tant to avoid un rea lis tic ex pec ta -
tions from the ICC. Also the pre ci se im pli ca tions of the re la tion bet ween a 
si tua tion and the ca ses evol ving from it will need furt her cla ri fi ca tion by
the Cham bers. Both ques tions are di rectly re la ted to the com ple men ta rity
prin ci ple and the ques tion as to when the ad mis si bi lity of a si tua tion or ca -
se must be as ses sed and by which stan dards.

2. Admis si bi lity of si tua tions and ca ses.
  The com ple men ta rity prin ci ple in prac ti ce

A. Absen ce of do mes tic pro cee dings

As is well-known, the prin ci ple of com ple men ta rity plays a pi vo tal ro -
le in the se lec tion of si tua tions whe re the ICC can be ac ti ve. By gi ving
prio rity to sta tes to pro se cu te tho se alle ged to be res pon si ble for the cri -
mes un der the Ro me Sta tu te, it was thought that na tio nal so ve reignty
would be best pro tec ted, whilst not allo wing it to be co me an ex cu se for
im pu nity. The prin ci ple of com ple men ta rity al so has an ad di tio nal func -
tion, na mely to ma ke clear that the re is a di vi sion of la bour bet ween the
ICC and do mes tic ju ris dic tions. The ICC is a court of last re sort, which
co mes in to ac tion only when every thing el se fails on the do mes tic le vel.

In the de ci sion on the is suan ce of the first wa rrant or arrest, the
Pre-Trial Cham ber did not fail to point out this pri mary res pon si bi lity of
the Sta tes Par ties, when it re min ded that the “draf ters of the Sta tu te emp -
ha si zed the duty of every Sta te to exer ci se its cri mi nal ju ris dic tion over
tho se res pon si ble for in ter na tio nal cri mes and af fir med the need to en su -
re their ef fec ti ve pro se cu tion by ta king mea su res at the na tio nal le vel and 
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by en han cing in ter na tio nal coo pe ra tion”.14 Ne vert he less, the Cham ber al -
so re cog ni zed that the so-ca lled ‘self-re fe rrals’, i.e. re fe rrals by the Sta te
Party on who se te rri tory the cri mes are alle ged to ha ve been com mit ted, we -
re con sis tent with the ul ti ma te pur po se of the com ple men ta rity re gi me.15

It seems, the re fo re, that Sta tes Par ties are en tit led to ma ke a first as -
sess ment about their own abi lity to con duct an in ves ti ga tion in to cer tain
cri mes and pre fer to pass it on to the ICC. In ot her words, in the se lec -
tion of which si tua tions co me be fo re the Court, sta tes can play an ac ti ve
ro le by ta king the ini tia ti ve and de fi ning them sel ves what they want the
ICC to in ves ti ga te. Ho we ver, this does not mean that sta tes could the -
reby li mit the Court to in ves ti ga ting only the se cri mes or groups/in di vi -
duals they want and shield ot hers from its ju ris dic tion. This was ma de
ap pa rent when the go vern ment of Ugan da had ini tially only re fe rred the
Lord’s Re sis tan ce Army to the ICC.16 It soon be ca me clear that the Court
would only ac cept to exer ci se its ju ris dic tion if it could al so in ves ti ga te
alle ged cri mes com mit ted by all si des in the con flict in nort hern Ugan da.17

The re is thus so me room for ma noeuv ring when it co mes to de fi ning
the pre ci se sco pe of a si tua tion. That the Court must abi de by stan dards or
fair ness and equal jus ti ce in this exer ci se seems al most self-evi dent. Ne -
vert he less, this may not al ways be very easy in prac ti ce, con si de ring the
fact that the ICC is to a very lar ge ex tent de pen dent on the coo pe ra tion of
sta tes to con duct its in ves ti ga tions. To avoid any im pres sion of ar bi tra ri -
ness, the Court will ha ve to find the right ba lan ce bet ween the prin ci ple of
com ple men ta rity, po li ti cal rea li ties and the fair ness and even-han ded ness
that must be ex pec ted from any system of cri mi nal jus ti ce.

This pro blem of in de ter mi nacy is al most ab sent when it co mes to ap -
plying the com ple men ta rity re gi me to con cre te ca ses. In de ci ding on the
ad mis si bi lity ques tion in re la tion to the re quest for a wa rrant of arrest,
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14  PTC I – De ci sion on the Pro se cu tor’s Appli ca tion for Wa rrants of Arrest, 10 Fe -
bruary 2006 ICC-01/04-01/06-8-US-Corr (un sea led), he rei naf ter Wa rrant of arrest de ci -
sion, pa ra graph 47.

15 Ibi dem, pa ra graph 35.
16  See press re lea se ‘Pre si dent of Ugan da re fers si tua tion con cer ning the Lord’s Re sis -

tan ce Army (LRA) to the ICC’, 29 Ja nuary 2004, ICC-20040129-44-En, avai la ble at
http://www.icc-cpi.int/press re lea se_de tails&id=16&l=en.html.

17  See press re lea se ‘Pro se cu tor of the Inter na tio nal Cri mi nal Court opens an in ves ti -
ga tion in to Not hern Ugan da’, 29 july 2004, ICC-OTP-20040729-65-En, avai la ble at
http://www.icc-cpi.int/press re lea se_de tails&id=33&l=en.html.



the Cham ber simply in ves ti ga ted whet her any do mes tic in ves ti ga tion or
pro se cu tions with re gard to Mr. Lu ban ga Dyi lo had ta ken pla ce. In this
re gard, the Cham ber no ted that “[i]t is a con di tio si ne qua non for a ca se
to be inad mis si ble that na tio nal pro cee dings en com pass both the per son
and the con duct which is the sub ject of the ca se be fo re the Court”.18

In ot her words, the Cham ber will ac cept a Sta te re fe rral of the si tua -
tion as a who le al most at fa ce va lue, but it will eva lua te, ca se by ca se,
whet her the re ha ve been any do mes tic pro cee dings with re gard to a par -
ti cu lar per son and set of facts. In the ca se at is sue, the Cham ber con clu -
ded that “the wa rrants of arrest is sued by the com pe tent DRC aut ho ri ties 
con tain no re fe ren ce to his alle ged cri mi nal res pon si bi lity for en lis ting,
cons crip ting and using to par ti ci pa te ac ti vely in hos ti li ties chil dren un der 
the age of fif teen. …as a re sult, the DRC can not be con si de red to be ac -
ting in re la tion to the spe ci fic ca se be fo re the Court (which is li mi ted to
(en lis ting, cons crip ting and using to par ti ci pa te ac ti vely in hos ti li ties
chil dren un der the age of fif teen)”.19

One could won der whet her the prin ci ple of com ple men ta rity was con -
cei ved for such sce na rios. Indeed, it seems that if a sta te is able to pro se -
cu te an in di vi dual for one type of cri me (e.g. cri mes against hu ma nity), it 
is hard to ar gue that it would not be able to al so in ves ti ga te and pro se cu -
te ot her very si mi lar cri mes in the sa me ca te gory (e.g. war cri mes). The
Cham ber re cog ni sed this, when it poin ted out that “in the Cham ber’s
view, the Pro se cu tion’s ge ne ral sta te ment that the DRC na tio nal ju di cial
system con ti nues to be una ble in the sen se of ar ti cle 17 (1) (a) to (c) and
(3), of the Sta tu te does not wholly co rres pond to rea lity any lon ger”.20

The Cham ber then went on to con clu de, as quo ted abo ve, that the pro -
cee dings in the DRC did not en com pass the spe ci fic cri mes for which the 
Pro se cu tor was see king the arrest wa rrant. For this rea son, the Cham ber
held that “on the ba sis of the evi den ce and in for ma tion pro vi ded by the
Pro se cu tor […] no Sta te with ju ris dic tion over the ca se against Mr. Tho -
mas Lu ban ga Dyi lo is ac ting, or has ac ted, in re la tion to such ca se.
Accor dingly, in the ab sen ce of any ac ting Sta te, the Cham ber need not
ma ke any analy sis of un wi lling ness or ina bi lity”.21 In ot her words, when
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18  Wa rrant of arrest de ci sion, see foot no te, pa ra graph 31.
19  Ibi dem, pa ra graphs 38 y 39.
20  Ibi dem, pa ra graph 36.
21  Ibi dem, pa ra graph 40.



it co mes to ap plying the com ple men ta rity prin ci ple to ca ses, the Cham -
ber took a fairly straigh tfor ward and em pi ri cal ap proach.

This shows again that, even in the con text of a ca se, sta tes can ha ve a
di rect in fluen ce on the ap pli ca tion of the com ple men ta rity prin ci ple,
simply by not in ves ti ga ting a spe ci fic cri me and de cla ring them sel ves
un wi lling to pro se cu te. It needs to be stres sed, ho we ver, that this does
not ex clu de the Court from put ting its own judg ment in pla ce of the wis -
hes of the sta te. It will be for the ju ris pru den ce to de ve lop the re le vant
cri te ria for such ca ses, ba sed on the ob ject and pur po se of the Ro me Sta -
tu te and the fun da men tal prin ci ples of jus ti ce and equa lity.

B. Gra vity thres hold

A se cond im por tant ele ment of the ad mis si bi lity test is whet her the ca -
se is of “suf fi cient gra vity to jus tify furt her ac tion by the Court” (ar ti cle
17 (1) (d)). This is clearly a cri te rion that needs a lot of ju di cial in ter pre -
ta tion and it was thus in te res ting to see the first ju di cial pro noun ce ments
on this is sue.

The first im por tant con si de ra tion to be ma de he re is that the gra vity
thres hold ap plies both to the si tua tion and to the ca se. For exam ple, in
de ci ding about whet her or not to seek aut ho ri sa tion to open an in ves ti ga -
tion in to alle ga tions of cri mes com mit ted by Bri tish troops in Iraq, the
Pro se cu tor de ci ded that the alle ged facts “did not ap pear to meet the re -
qui red thres hold [of gra vity] of the Sta tu te”.22 In ot her words, the Pro se -
cu tor ma de an as sess ment of the gra vity of the ‘si tua tion’ as a who le and
de ci ded that the alle ga tions did not mea su re up to the mi ni mum thres -
hold that could wa rrant ICC in vol ve ment. It should be no ted he re, ho we -
ver, that the Pro se cu tor li mi ted the de fi ni tion of the sco pe of the ‘si tua -
tion’ to the con duct of the Bri tish troops and did not ma ke an eva lua tion
about the gra vity of the en ti re Iraq con flict, simply be cau se the Court
would not ha ve ju ris dic tion over it. 

Thus, the set of facts un der con si de ra tion was rat her li mi ted, as be co -
mes clear from the fo llo wing lan gua ge: “The num ber of po ten tial vic tims 

of cri mes wit hin the ju ris dic tion of the Court in this si tua tion ¾4 to 12
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22  Let ter to per sons who re fe rred in for ma tion to the Offi ce of the Pro se cu tor in re -
la tion to the alle ged cri mes in Iraq by Uni ted King dom sol diers, avai la ble at
http://www.icc-cpi.int/li brary/or gans/otp/OTP_let ter_to_sen ders_re_Iraq_9_Fe bruary_2006.pdf.



vic tims of wil ful ki lling and a li mi ted num ber of vic tims of in hu man

treat ment¾ was of a dif fe rent or der than the num ber of vic tims found in
ot her si tua tions un der in ves ti ga tion or analy sis by the Offi ce.”23 It ap -
pears from this lan gua ge that the Pro se cu tor was loo king at a li mi ted
num ber of ca ses that to get her ma de up the en ti re ‘si tua tion’ of alle ged
cri mes by Uni ted King dom for ces in Irad. It was on the ba sis of the
analy sis of the se ca ses that the Pro se cu tor ca me to the con clu sion that
the si tua tion would not meet the gra vity thres hold.

Ho we ver, it is not be cau se the si tua tion is of a suf fi cient le vel of gra -
vity that every par ti cu lar in ci dent that oc curs wit hin that si tua tion will
meet the gra vity thres hold. As the Cham ber poin ted out, “any ca se not
pre sen ting suf fi cient gra vity to jus tify furt her ac tion by the Court shall
be de cla red inad mis si ble”.24 In ot her words, the Pre-Trial Cham ber will
ma ke a ca se-by-ca se gra vity as sess ment, even in the con text of a si tua -
tion that clearly meets the gra vity thres hold.

On the sub stan ce of the gra vity cri te rion, the Cham ber sta ted that “the
re le vant con duct must pre sent par ti cu lar fea tu res which ren der it es pe -
cially gra ve”.25 To as cer tain whet her that is the ca se, the Cham ber loo -
ked at two ad di tio nal ele ments. The first ele ment is the ele ment of sca le. 
To meet the gra vity thres hold un der the Ro me Sta tu te, “con duct must
be eit her syste ma tic (pat tern of in ci dents) or lar ge-sca le”.26 The rea so -
ning of Cham ber in in tro du cing this con di tion was that “[i]f iso la ted ins -
tan ces of cri mi nal ac ti vity we re suf fi cient, the re would be no need to es -
ta blish an ad di tio nal gra vity thres hold be yond the gra vity-dri ve se lec tion 
of the cri mes (which are de fi ned by both con tex tual and spe ci fic ele -
ments) in clu ded wit hin the ma te rial ju ris dic tion of the Court”.27

The se cond ele ment is the at ti tu de of the in ter na tio nal com mu nity to -
ward the con duct in ques tion: “due con si de ra tion must be gi ven to the
so cial alarm such con duct may ha ve cau sed in the in ter na tio nal com -
munity”.28 This lat ter cri te rion re la tes to the type of con duct as such and
not to the par ti cu lar in ci dent un der con si de ra tion. What mat ters is that the
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23  Idem.
24  See no te, pa ra graph 41.
25  Ibi dem, pa ra graph 45.
26  Ibi dem, pa ra graph 46.
27  Idem.
28  Idem.



in ter na tio nal com mu nity has con dem ned a spe ci fic type of con duct, in this 
ca se en lis ting child sol diers, as being a gra ve pro blem. It does not ap pear
to be im por tant whet her the in ter na tio nal com mu nity has al ready pro noun -
ced it self on the ac tual alle ga tions un derl ying the spe ci fic ca se or si tua tion.

The Cham ber did not end its in ter pre ta tion of the gra vity thres hold he re,
but went on to gi ve a te leo lo gi cal in ter pre ta tion. Accor ding to the Cham ber,
the gra vity thres hold of ar ti cle 17 “is a key tool pro vi ded to ma xi mi se the
Court’s de te rrent ef fect. As a re sult, the Cham ber must con clu de that any re -
tri bu tory ef fect of the ac ti vi ties of the Court must be sub or di na te to the hig -
her pur po se of pre ven tion”.29 In ot her words, it is not the task of the ICC to
pro se cu te a per son only be cau se he or she has com mit ted very gra ve cri mes. 
If this we re the ca se, good ar gu ments could be ma de that the Court should
in ves ti ga te and pro se cu te the so-ca lled ‘small fish’, on the ba sis of the fact
that they are of ten the ones who carry out the atro ci ties. 

The Cham ber clearly wan ted to fo re clo se such ar gu ments and held that
the gra vity thres hold “is in ten ded to en su re that the Court ini tia tes ca ses
only against the most se nior lea ders sus pec ted of being the most res pon si ble 
for the cri mes wit hin the ju ris dic tion of the Court”.30 Accor ding to the
Cham ber, it is “only by con cen tra ting on this type of in di vi dual can the de -
te rrent ef fects of the ac ti vi ties of the Court be ma xi mi sed be cau se ot her se -
nior lea ders in si mi lar cir cums tan ces will know that so lely by doing what
they can to pre vent the syste ma tic or lar ge-sca le com mis sion of cri mes […]
can they be su re that they will not be pro se cu ted by the Court”.31

In or der to as cer tain who the ‘most res pon si ble’ per sons are, the Cham -
ber de ci ded to look in to the po si tion the per son held wit hin the (sta te)
entity, or ga ni sa tion or ar med group, which ro le the per son pla yed, through 
acts or omis sions, when the en tity to which the per son be longs com mit ted
syste ma tic or lar ge-sca le cri mes and what the ro le of the en tity was in the
ove rall con text of the cri mes that we re com mit ted.32 
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29  Ibi dem, pa ra graph 48.
30  Ibi dem, pa ra graph 50.
31  Ibi dem, pa ra graph 54.
32  Ibi dem, pa ra graphs 51-53.



IV. VICTIM`S PARTICIPATION

Per haps the most no ta ble in no va tion of the Ro me Sta tu te is the pro vi -
sion that vic tims can pre sent their views and con cerns, whe ne ver their
per so nal in te rests are af fec ted.33  As with many ot her con ten tious is sues
in the Ro me Sta tu te, the pre ci se mo da li ties of this right to par ti ci pa te ha -
ve not been clearly spe lled out in eit her the Sta tu te or the Ru les. The first 
de ci sions of the Pre-Trial Cham bers will thus ha ve to re sol ve a lot of
unans we red ques tions. One of the most in te res ting ques tions in this re -
gard is the ques tion at what sta ge of the pro cee dings vic tims can be allo -
wed to par ti ci pa te. He re the fun da men tal dis tinc tion bet ween si tua tions
and ca ses ari ses again. Indeed, the cri te ria for par ti ci pa ting du ring the in -
ves ti ga tion pha se must be dif fe rent from the ones ap pli ca ble to par ti ci pa -
tion in a spe ci fic ca se.

1. Participation during the situation phase

One of the most fun da men tal ques tions to be re sol ved by the ju ris pru -
den ce is whet her vic tims ha ve a right to par ti ci pa te at the early sta ges of
the pro cee dings, when the in ves ti ga tion is still on going and when the re
is no iden ti fia ble de fen ce yet, i.e. when the re is still only a si tua tion. The 
me re pos si bi lity that the Court could allow vic tims to par ti ci pa te at all
du ring the in ves ti ga tion sta ge is of cour se a hotly con tes ted is sue. Allo -
wing vic tims to par ti ci pa te du ring the in ves ti ga tion could po ten tially ha -
ve a far-rea ching im pact on the au to nomy and dis cre tion of the Offi ce of
the Pro se cu tor. It could al so po ten tially overs tretch the re sour ces of the
Court by allo wing se ve ral thou sands of alle ged vic tims to par ti ci pa te in
the pro cee dings.

In its first de ci sion on the mat ter, the Pre-Trial Cham ber stres sed the
prin ci ple that vic tims ha ve an in de pen dent voi ce and ro le in the pro cee -
dings, in clu ding du ring the in ves ti ga tion sta ge. It re lied on ju ris pru den ce
of the Eu ro pean Court of Hu man Rights and the Inter-Ame ri can Court of

SIMON DE SMET404

33  Arti cle 68, pa ra graph 3.



Hu man Rights to sup port this de ci sion,34 in di ca ting that vic tims ha ve an in -
te rest in so far as the out co me of the se pro cee dings is of de ci si ve im por tan ce
for ob tai ning re pa ra tions for the harm they suf fe red. This is, ac cor ding to
the Cham ber, a per so nal in te rest “be cau se it is at [the in ves ti ga tion] sta ge
that the per sons alle gedly res pon si ble for the cri mes from which they suf fe -
red must be iden ti fied as a first step to wards their in dict ment”.35

In res pon se to the Pro se cu tor’s ob jec tions to such par ti ci pa tion, the
Cham ber no ted that “the co re con si de ra tion, when it co mes to de ter mi -
ning the ad ver se im pact on the in ves ti ga tion alle ged by the OTP, is the
ex tent of the vic tim’s par ti ci pa tion and not his or her par ti ci pa tion as
such”.36 Accor dingly, the Cham ber de ci ded that vic tims would be aut ho -
ri sed to be heard by the Cham ber in or der to pre sent their views and con -
cerns and al so to fi le do cu ments per tai ning to the in ves ti ga tion.37 Ho we -
ver, vic tims do not ha ve an ab so lu te right to par ti ci pa te in all
pro cee dings ta king pla ce be fo re the Pre-Trial Cham ber. When the pro -
cee dings are ini tia ted by the Offi ce of the Pro se cu tor or the de fen ce, vic -
tims are in prin ci ple allo wed to par ti ci pa te in pu blic pro cee dings, but
when the pro cee dings are con fi den tial or ex par te, vic tims will not be
allo wed to par ti ci pa te, un less the Cham ber de ci des ot her wi se in the light
of the im pact of such pro cee dings on the per so nal in te rests.38

Inte res tingly, the Cham ber al so held that vic tims are al so en tit led to
re quest the Pre-Trial Cham ber to or der spe ci fic pro cee dings.39 It seems
that the Cham ber left it open for fu tu re in ter pre ta tion how far this right
ex tends and which pro cee dings vic tims are en tit led to re quest. 
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34  See, PTC I De ci sion on the Appli ca tions for Par ti ci pa tion in the Pro cee dings of
VPRS 1, VPRS2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6, of 17 ja nuary 2006,
ICC-01/04-101-tEn-Corr pa ra graphs 50-54.

35  PTC I De ci sion on the Appli ca tions for Par ti ci pa tion in the Pro cee dings of VPRS
1, VPRS2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6, of 17 ja nuary 2006,
ICC-01/04-101-tEn-Corr, pa ra graph 72. 

36  Ibi dem, pa ra graph 58.
37  Ibi dem, pa ra graph 72.
38  Ibi dem, pa ra graph 74.
39  Ibi dem, pa ra graph 75.



The Offi ce of the Pro se cu tor was very un sa tis fied with this de ci sion by
the Pre-Trial Cham ber and as ked for lea ve to appeal,40 ar guing that the
Cham ber’s de ci sion could re sult in tens of thou sands, or hun dreds of thou -
sands of in di vi duals ha ving the right to par ti ci pa te in the in ves ti ga tion sta ge. 
The Pro se cu tor stres sed that the de ci sion deals with mat ters that “go to the
co re of the Court’s func tions, such as the sco pe of the aut ho rity and func -
tions of the Pre-Trial Cham ber, the Court’s abi lity to pro tect con fi den tial in -
for ma tion, to pro vi de for the pro tec tion of vic tims and wit nes ses, in clu ding
tho se vic tims that may fa ce risks due to their par ti ci pa tion in the Court’s
pro cess, the de gree to which the in te grity and im par tia lity of the in ves ti ga -
tion must be pro tec ted from in fluen ces not per mit ted by the Sta tu te, and the
sco pe of the right of vic tims to mea ning fully par ti ci pa te in the Court’s pro -
cess. That a de ci sion ai med at es ta blis hing the de li ca te ba lan ce bet ween the -
se fun da men tal in te rests will im pact on the fair ness and ex pe di tious ness of
the pro cee dings is a na tu ral con se quen ce of the im por tan ce of the is sues at
hand. Such a cru cial, cons ti tu tio nal de ci sion can not but in fluen ce the fair -
ness and ex pe di tious ness of on going pro cee dings”.41

Des pi te the se strong ad mo nish ments, the re quest for lea ve to appeal
was de nied by the Pre-Trial Cham ber.42 The Pro se cu tor then took the unu -
sual step of fi ling a so-ca lled ‘ap pli ca tion for ex traor di nary re view’ of the
Pre-Trial Cham ber’s de ci sion di rectly with the Appeals Chamber.43 Ho -
we ver, the Appeals Cham ber dis mis sed the ap pli ca tion as being wit hout
pro ce du ral ba sis.44
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40  Pro se cu tion’s Appli ca tion for Lea ve to Appeal Pre-Trial Cham ber I’s De ci sion on 
the Appli ca tion for Par ti ci pa tion in the Pro cee dings of VPRS 1, VPRS 2, VPRS 3, VPRS 
4, VPRS 5 and VPRS 6, 23 Ja nuary 2006, ICC-01/04-103.

41  Pro se cu tion’s Appli ca tion for Lea ve to Appeal, no te pa ra graph 10.
42  Dé ci sion re la ti ve à la re quê te du Pro cu reur so lli ci tant l’au to ri sa tion dín ter je ter ap -

pel de la dé ci sion de la Cham ber du 17 Jan vier 2006 sur les de man des de par tic pa tion à
la pro cé du re de VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 et VPRS 6, 31 march 2006, 
ICC-01/04-135.

43  Pro se cu tor’s Appli ca tion for Extraor di nary Re view of PTC I’s 31 March De ci sion 
Den ying Lea ve to Appeal, ICC-01/04-141, 24 april 2006.

44  Appeal Cham ber Judg ment on the Pro se cu tor’s Appli ca tion for Extraor di nary Re -
view of Pre-Trial Cham ber I’s 31 March 2006 De ci sion Den ying Lea ve to Appeal, 13
july 2006, ICC-01/04-168.



2. Participation during the case

Meanw hi le, the pro cee dings ha ve mo ved for ward and the Court has
now sche du led its first ever con fir ma tion hea ring in the pre sen ce of the
ac cu sed, Mr. Tho mas Lu ban ga Dyi lo. The ques tion with re gard to vic -
tims’ par ti ci pa tion was thus to know whet her tho se vic tims who we re
allo wed to par ti ci pa te in the si tua tion sta ge would now al so be allo wed
to par ti ci pa te in the pro cee dings re la ted to the ca se against Mr. Lu ban ga.

In its de ci sion of 29 Ju ne 2006, Pre-Trial Cham ber I held that “at the
sta ge of the ca se, the Appli cant must de mons tra te that a suf fi cient cau sal
link exists bet ween the harm they ha ve suf fe red and the cri mes […] for
which the Cham ber has is sued a wa rrant of arrest”.45 Such a link can be
shown when the vic tim, or clo se fa mily or guar dians of the di rect vic tim, 
can show that they ha ve suf fe red a harm di rectly lin ked to the cri mes in -
clu ded in the wa rrant of arrest, or ha ve suf fe red harm by in ter ve ning to
help the di rect vic tims or to avoid that they be co me vic tims of the com -
mis sion of the se cri mes.46

In the spe ci fic cir cums tan ces of the ap pli cants, the Cham ber found
that no ne of the six47 had de mons tra ted any such cau sal link bet ween the
da ma ge suf fe red and the cri mes in the wa rrant of arrest or that they had
suf fe red harm as a re sult of their in ter ven tion on behalf of the vic tims.
Their ap pli ca tion to ha ve the right to par ti ci pa te in the ca se against Mr.
Lu ban ga was ac cor dingly re jec ted. 

Vie wed in light of the fact that the Pro se cu tor has now an noun ced that 
he has “de ci ded to tem po ra rily sus pend the furt her in ves ti ga tion in re la -
tion to ot her po ten tial char ges against Tho mas Lu ban ga Dyi lo up un til
the clo se of the pre sent pro cee dings per tai ning to the pre sent char ges
[and that a]ccor dingly the Pro se cu tor will not amend the char ges du ring
the pre sent pro cee dings”,48 it seems ques tio na ble that the vic tims of the
si tua tion will be allo wed to par ti ci pa te in the ca se per tai ning only to
child sol diers. It seems that by de ci ding on their par ti ci pa tion at this sta -
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45  PTC I De ci sion on the Appli ca tions for Par ti ci pa tion in the Pro cee dings Sub mit -
ted by VPRS 1 to VPRS 6 in the Ca se the Pro se cu tor v. Tho mas Lu ban ga Dyi lo, 29 Ju ne
2006, ICC-01/04-01/05-172-tEn, 4

th
 con si de ra tion.

46  See no te ,12
th

 con si de ra tion.
47  The Pre-Trial Cham ber did lea ve the pos si bi lity open for three of the ap pli cants,

but be cau se the de ci sion is re dac ted, it is not pos si ble to as cer tain on which grounds.
48 Pro se cu tor’s Infor ma tion on Furt her Inves ti ga tion, 28 Ju ne 2006, ICC-01/04-01/06-170.



ge be fo re the con fir ma tion hea ring, the Cham ber has pre-emp ted the se
vic tims from still in fluen cing the choi ce of char ges against Mr. Lu ban ga
Dyi lo by the Pro se cu tor. 

Pa ra llel to the ap pli ca tions of VPRS 1 to 6, ot her alle ged vic tims ha ve 
co me for ward who ap plied for par ti ci pa tion di rectly in the ca se against
Mr. Lu ban ga Dyi lo. The Pro se cu tor did not con test that at least in part
the ap pli cants could claim sta tus as vic tims in the ca se49 and the Cham -
ber had thus litt le dif fi culty in gran ting them that sta tus.50 The Cham ber
went one step furt her, ho we ver, and al so gra ted them the sta tus of vic -
tims of the si tua tion, which was clearly not what the Pro se cu tor would
ha ve pre fe red. The Pro se cu tor ar gued that “the ques tion whet her “the
per so nal in te rests of the vic tim are af fec ted” wit hin the mea ning of ar ti -
cle 68(3) must be cau sally con nec ted to the spe ci fic cri mes being pro se -
cu ted. Other wi se, the par ti ci pa tion of a vic tim ser ves no use ful pur po se
and could, in fact, re sult in sig ni fi cant pre ju di ce to the ac cu sed”.51 Des pi -
te this, the Pre-Trial Cham ber de ci ded to grant the ap pli cants the right to
par ti ci pa te in the si tua tion as well.52 The Cham ber found that the ap pli -
cants had al so clai med to be vic tims of ot her cri mes fa lling wit hin the
Court’s ju ris dic tion, wit hout any link to the ca se against Tho mas Lu ban -
ga Dyi lo, and that they should thus be allo wed to par ti ci pa te at the si tua -
tion pha se if they could es ta blish grounds to be lie ve that they had suf fe -
red harm from them.
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49  Pro se cu tion’s Obser va tions on the Appli ca tions for Par ti ci pa tion of Appli cants
a/0001/06 to a/0003/06, 6 Ju ne 2006, ICC-01/04-01/06-140.

50  PTC I Dé ci sion sur les de man des de par ti ci pa tion à la pro cé du re a/0001/06,
a/0002/06 et a/0003/06 dans le ca dre de l’af fai re le Pro cu re rur c. Tho mas Lu ban ga Dyi lo
et de l’en quê te en Ré pu bli que dé mo cra ti que du Con go, 24 July 2006,
ICC-01/04-01/06-228.

51  Idem, pa ra graph 8. In its fi nal sub mis sion, the Pro se cu tor as ked the Cham ber to
grant the Appli ca tions to par ti ci pa te as vic tims in the ca se of The Pro se cu tor vs. Tho mas.

52  PTC I Dé ci sion sur les de man des de par ti ci pa tion à la pro cé du re a/0001/06,
a/0002/06 et a/0003/06 dans le ca dre de l’af fai re le Pro cu re rur c. Tho mas Lu ban ga Dyi lo
et de l’en quê te en Ré pu bli que dé mo cra ti que du Con go, 24 July 2006, ICC-01/04-177.



V. CONCLUSION

The ICC has only just star ted func tio ning ju di cially. The first de ci sions
on im por tant prin ci ples ha ve been ren de red, but the ju ris pru den ce is still
far from being sett led. The Appeals Cham ber has not yet had a chan ce to
get in vol ved and it will un doub tedly be on this le vel that prin ci ples and ru -
les will be fi nally for mu la ted. It is much too early to draw any con clu sions 
from this li mi ted ac ti vity eit her about the per for man ce of the Court or the
qua lity of the pro ce du ral system con tai ned in the Ro me Sta tu te. 

What the short pe riod of ac ti vity has un doub tedly shown, ho we ver, is
that the Court is fa ced with so me very dif fi cult pro ce du ral ques tions
which touch upon the fun da men tal na tu re and fair ness of the Court’s
pro cee dings. The pro cess of fin ding ans wers to most of the se ques tions
will not al ways be an easy one and may re qui re the ret hin king of so me of 
the as sump tions that the draf ters of the Ro me Sta tu te took for gran ted.
Pa ra do xi cally, the re is both too much and too litt le gui dan ce for the
Court to go by. Too litt le, be cau se the Ro me Sta tu te and RPE do not pro -
vi de suf fi ciently clear gui de li nes or prin ci ples and too much, be cau se the 
“ge ne ral prin ci ples of law de ri ved by the Court form na tio nal laws of le -
gal systems of the world”, men tio ned in ar ti cle 21 pa ra graph 1 (c), do
not of fer une qui vo cal ans wers to the ques tions of the ICC. Indeed, the
very fact that the ICC cri mi nal pro ce du re is con cei ved as a hybrid bet -
ween the world’s ma jor le gal systems means by de fi ni tion that the Court
can not ins pi re it self on one kind of system only. 

The challen ge for the Court is thus to find a ca re ful ba lan ce bet ween
the main systems, whilst ma king su re that its pro cee dings li ve up to the
hig hest stan dards of fair ness as laid down in in ter na tio nal hu man
rights.53 Ulti ma tely, the Cham bers will ha ve to de ci de, ins pi red by the
sub mis sions of the par ties, ami ci cu riae and the avai la ble scho lars hip.
The ICC can only exist in co rre la tion with the rest of the world and the
le gal pro fes sion as a who le and it is from this in te rac tion that so lu tions
will even tually ha ve to co me.
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53  See ar ti cle 21, pa ra graph 3, which sti pu la tes clearly that the ICC must res pect in -
ter na tio nally re cog ni zed hu man rights in every thing it does.


