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I. INTRO DUC TION

The de vel op ment of mod ern means of com mu ni ca tion has spurred the pro -
cess of glob al iza tion. Trans ac tions be tween par ties from dif fer ent coun -
tries are more prev a lent now than ever be fore, and the Internet has blurred
the bor ders be tween na tions, trans form ing the world into a global vil lage.
As ju rists, we are con cerned with the im pact that tech nol ogy and glob al iza -
tion should have on the law.

The in flu ence of glob al iza tion can be seen in all ar eas of the law. For ex -
am ple, cen sor ship and re stric tions on the free dom of speech have be come
less ef fec tive, and the im po si tion of le gal re stric tions that can not in re al ity
be en forced is never wise. The pos si bil ity of di rect com mu ni ca tion be -
tween art ists and the end us ers, could change copy right law. In this talk, I
dis cuss the in flu ence of glob al iza tion on com mer cial law, with a par tic u lar
fo cus on Is raeli law.

The law de fines rules of be hav ior, and sanc tions in case these rules are
vi o lated. In or der for these rules to be ap pli ca ble and for peo ple to up hold
them, the leg is la tor must tai lor the law to the cul tural char ac ter is tics of the
pop u la tion. This is true not only of crim i nal law, but also of civil law,
namely, the law of ob li ga tions, prop erty law and com mer cial law. For ex -
am ple, un der Eng lish law, sat is fac tion of an ob li ga tion by a third party
does not cause the ob li ga tion to ex pire. This is be cause Eng lish cul ture does
not ap prove of third party in ter ven tion. Eng lish law per ceived a con tract as
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ex ist ing only be tween the two par ties that ex e cuted it, and un til re cently
did not rec og nize third-party-ben e fi ciary rights. Un der Is raeli law, on the
other hand, an ob li ga tion can be sat is fied by a third party, un less the ob li -
ga tion is in trin si cally per sonal. Also, the law of ob li ga tions in Is rael pro -
vides that where the im plied in ten tion of a con tract is to grant rights to a
third party, that party is en ti tled to sue the obligor and de mand sat is fac tion
of the ob li ga tion.

Glob al iza tion ex poses peo ple to dif fer ent cul tures and nar rows the cul -
tural gaps, but does not erase them al to gether. It is there fore unadvisable, I
be lieve, to im pose the same com mer cial code in dif fer ent coun tries. The in -
ev i ta ble re sult of such uni for mity would be that strong coun tries would
dom i nate small ones that do not have as much po lit i cal strength. This could 
un der mine the lo cal cul ture and in jure na tional pride, and con se quently,
cause peo ple to feel alien ated from the law. 

I be lieve that a dis tinc tion should be made be tween ar eas of the law in
which most of the trade is be tween par ties from dif fer ent coun tries, and ar -
eas of the law where most of the trans ac tions in volve par ties from the same
coun try. This is why it would make sense to have uni for mity in the area of
in ter na tional trade, which, to the best of my knowl edge, is in deed the case:
the Uni form Cus toms and Prac tice for Doc u men tary Cred its (UCP500),
which reg u lates doc u men tary credit, its in de pend ence from the un der ly ing
trans ac tion and the ex cep tion for fraud on the part of the ben e fi ciary, has
been adopted by many le gal sys tems.

My fo cus is on the in flu ence that glob al iza tion has had on Is raeli law. Is -
rael is a small coun try with a large im mi grant pop u la tion, and the in flu ence
of other cul tures has been im mense. In this talk, I de scribe the or i gins of Is -
rael’s com mer cial law and the in flu ence that dif fer ent le gal sys tems have
had on it. 

II. COM MER CIAL LAW-GENE RAL

The term ‘com mer cial law’ does not carry an un equiv o cal mean ing in
le gal the ory, nor does it have a uni form sense through out the var i ous le gal
sys tems. In Is rael, the term is, in prac tice, rarely used to de note a spe cial
branch of law. For ex am ple, in con trast to most West ern coun tries, there is
no in de pend ent course en ti tled ‘com mer cial law’ of fered in the Is raeli law
fac ul ties. In Eng land, for ex am ple, var i ous top ics are taught un der this
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head ing, such as sale, agency, car riage of goods, ne go tia ble in stru ments,
guar an tees, in sur ance, as well as com pa nies and part ner ships. 

Con cern ing the ques tion of whether to con sider com mer cial law as a
sep a rate branch of law, there is a dis tinc tion be tween coun tries with a tra di -
tion of con ti nen tal law and those in flu enced by the Eng lish com mon law.
Com mer cial law in Con ti nen tal le gal sys tems is re garded as a dis tinct
branch of law, cov er ing spe cial en act ments ap ply ing to busi ness men and
com mer cial trans ac tions. In var i ous Eu ro pean coun tries, there ex ists, in
ad di tion to a civil code, a com pre hen sive com mer cial code deal ing with
com mon trans ac tions on the com mer cial level, such as agency, car riage of
goods by sea or land, etcetera. These top ics are also han dled by sep a rate
court sys tems. This method cre ates a dual sys tem of laws, so that in Ger -
man law, for ex am ple, there are sep a rate sys tems of civil and com mer cial
agency, and so on. Cri te ria must there fore be es tab lished for dis tin guish ing 
com mer cial trans ac tions from civil trans ac tions, and then the ap pro pri ate
law must be ap plied to each. In com mon law coun tries, com mer cial law is
no lon ger a sep a rate branch of law. Ac tu ally, un til the sev en teenth cen tury,
the Law Mer chant ex isted out side the scope of Eng lish com mon law, and
was also dealt with be fore spe cial tri bu nals. From the be gin ning of the
eigh teenth cen tury, it grad u ally ceased to ex ist as an in de pend ent en tity
and was merged with the com mon law.

In the United States, there is a com pre hen sive en act ment known as the
Uni form Com mer cial Code (U.C.C.), which deals with a num ber of fun da -
men tal trans ac tions, such as sale, bills and checks, bills of lad ing, se cu ri ties 
and se cured trans ac tions. The U.C.C. has been an out stand ing suc cess,
hav ing been adopted by the leg is la tures of the dif fer ent states of the United
States. It in cludes the most de tailed pro vi sions, its aim be ing the re duc tion
of un cer tain ties that de rive from gen eral pro vi sions, thereby re in forc ing le -
gal cer tainty. The Amer i can code dif fers from the Eu ro pean com mer cial
codes in that it does not re late to com mer cial law as a sep a rate branch of
law. The Amer i can code does not dis tin guish be tween civil and com mer -
cial trans ac tions, nor does it lay down dif fer ent stan dards for busi ness men
and oth ers, nor, need less to say, does it es tab lish a sep a rate court struc ture
for com mer cial trans ac tions.
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III. ISRAE LI COM MER CIAL LAW – GENE RAL

 My talk deals with com mer cial law in Is rael in gen eral, and will con cen -
trate on the law of se cured trans ac tions as a main ex am ple. At first, I will
give a gen eral sur vey of the Is raeli com mer cial law. 

Is raeli law has been in flu enced by twen ti eth cen tury Eng lish law, and
thus does not have a dis tinct branch of com mer cial law. In prin ci ple, Is raeli 
com mer cial law is de rived from two sources: Eng lish law and Eu ro pean
con ti nen tal law. Be fore Is rael in de pend ence it was un der Brit ish Man da -
tory rule be tween 1917 and 1948. Dur ing that pe riod a num ber of en act -
ments were passed reg u lat ing wide ar eas of com mer cial law, such as com -
pa nies, part ner ships, bank ruptcy, bank ing, and bills of ex change. These
en act ments were cop ied from the cor re spond ing Eng lish stat utes. Af ter the
State of Is rael was es tab lished, these en act ments re mained in force. It is in -
ter est ing to note that while far-reach ing re forms have been car ried out in
Eng land in var i ous fields, such as bank ruptcy, Is raeli law in this field has
re mained rather static and is thus based on Eng lish stat utes that are to day
ob so lete in Eng land. 

From 1965 un til 1980, the Is raeli leg is la ture passed var i ous stat utes cov -
er ing the prin ci pal ar eas of civil law. For var i ous rea sons, a sin gle, com pre -
hen sive code was not adopted. In stead, the leg is la ture en acted var i ous stat -
utes one at a time. These stat utes in clude, inter alia, the fol low ing: the
Agency Law, 1965; the Se cu rity In ter ests Law, 1967; the Sale Law, 1968;
the Hire and Loan Law 1971; the Con tracts (Rem e dies for Breach of Con -
tract) Law, 1970; the Con tract (Gen eral Part) Law, 1973, et cet era. These
stat utes, in flu enced mainly by Eu ro pean Con ti nen tal law. Al though they
deal with the fun da men tals of civil law, they ac tu ally form a con sid er able
part of Is raeli com mer cial law be cause there are no spe cial laws re lat ing to
com mer cial trans ac tions. The new civil leg is la tion was en acted in stages,
and was in flu enced by more than one le gal source. There was no over all
har mo ni za tion among the var i ous stat utes.

About a year ago, the Is raeli Min is try of Jus tice pub lished a pro posal for 
a com pre hen sive civil code that con tains more than 1,000 sec tions. The
pro posed code ad dresses a wide range of civil and com mer cial as pects of
the law, such as torts, un just en rich ment, con tracts, sale, lease, gifts, guar -
an tees and bail ment. This code is meant to re place all of Is rael’s civil laws,
which were not en acted as an in te gral sys tem but one at a time. The new
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code would syn chro nize the var i ous fields of law, as op posed to the ex ist -
ing body of law, which con tains con flict ing pro vi sions be tween leg is la tive
acts that were adopted at dif fer ent times. No spe cific le gal sys tem dom i -
nates ei ther the cur rent body of law or the pro posed code.

To con clude, Is raeli com mer cial law is in flu enced mainly by Eng lish
law, and to a lesser ex tent by the laws of var i ous Eu ro pean coun tries, es pe -
cially Ger many. Amer i can law has not served as a source for any com plete
piece of leg is la tion, but did in spire some spo radic pro vi sions. In prac tice,
namely, in case law, how ever, Amer i can law has had no ta ble in flu ence
over Is raeli law. 

Is rael’s laws are short and la conic, and do not de ter mine de tailed ar -
range ments for rou tine com mer cial af fairs. Since, by and large, Is raeli laws 
de fine stan dards rather than rules, case law plays a cen tral role. In this
sense, the Is raeli sys tem re sem bles com mon law more than the Con ti nen tal
sys tems, where codes and stat utes are more de ci sive than case law.

Is raeli case law uses com par a tive law more than other le gal sys tems.
Since Is rael is a small coun try, the courts of ten en coun ter is sues that have
not yet been ad dressed and for which no Is raeli pre ce dent ex ists. When a
le gal is sue first arises or when the Su preme Court con sid ers set ting aside
an ex ist ing pre ce dent, the court of ten con sid ers the way in which the same
is sue was re solved by other le gal sys tems. Ref er ence to com par a tive law is
not oblig a tory, but serves as an in spi ra tion for the in ter pre ta tion of Is raeli
law or for cre at ing a pre ce dent where the law is si lent. It is in this re spect
that Amer i can law plays a key role. The courts re view the law on such is -
sues in the var i ous states, even though Amer i can law may not have been
the ba sis for the Is raeli le gal pro vi sion un der de bate.

The US le gal sys tem is more fre quently cited than Eu ro pean sys tems or
even Eng lish law, which was a sub stan tial source of Is raeli leg is la tion.
There are sev eral rea sons for this:

First, Is rael is heavily in flu enced by the US in many fields. This in flu -
ence is en hanced by the strong dip lo matic re la tions be tween the two coun -
tries and by the close com mer cial ties cre ated by the hi-tech sec tor, which
is Is rael’s lead ing in dus try. Amer i can in flu ence is also vis i ble in the con -
sumer cul ture and in the way Is rae lis spend their free time. While Is rael is
geo graph i cally part of the Mid dle East, bor der ing Arab coun tries, it is the
West, pri mar ily the US, that has been a dom i nant in flu ence.

Sec ond, many of Is rael’s lead ing ju rists re ceived their le gal train ing in
the States. Most law pro fes sors in Is rael com pleted their LL.M.s or doc tor -
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ates in the US. Their writ ings, which are cited in case law, are heavily in -
flu enced by US law.

Third, the Uni form Com mer cial Code, which gov erns com mer cial af -
fairs in the Amer i can states is very de tailed. The UCC is de signed to en -
hance cer tainty, which is crit i cal in com merce. Thanks to the high level of
de tail, the UCC of ten pro vides so lu tions to ques tions that come up in Is -
raeli case law.

Fourth, in the 1950s and 1960s, fol low ing Is rael’s es tab lish ment, most
of the lead ing Is raeli ju rists had em i grated from Eu rope and were thus fa -
mil iar with the Eu ro pean lan guages and le gal sys tems. Now a days, Eng lish
is the only for eign lan guage that most judges, ac a dem ics and lead ing at tor -
neys can read. Most of them learn about the Con ti nen tal le gal sys tems
through Eng lish texts. Un der stand ably, most com par a tive stud ies re fer to
the US and Eng land. Par a dox i cally, le gal pro vi sions that orig i nated from
Ger man law, for ex am ple, are now in ter preted ac cord ing to the An -
glo-Amer i can sys tem.

Fifth, about twenty years ago, Is raeli case law was rev o lu tion ized. For -
mal ity was aban doned, and judg ments are now of ten based on value-sys -
tem rea son ing. For ex am ple, in the in ter pre ta tion of the law, the lan guage
of the law is sec ond ary to its pur pose. The same ex pres sion can be in ter -
preted dif fer ently in dif fer ent con texts, as re quired by the pur pose of the
law. The val ues of Is raeli so ci ety play an im por tant role in iden ti fy ing
the pur pose of any given piece of leg is la tion. This ap proach brought Is raeli 
law closer to Amer i can law; while Eng lish law seems to lean to ward a more 
for mal in ter pre tive ap proach, Amer i can courts are less for mal, and can
there fore more readily in spire Is raeli law.

I started by say ing that the law is closely linked to lo cal cul ture, and pro -
ceeded to ex plain the in flu ence that Amer i can law has had on Is raeli law.
This begs the ques tion of whether the adop tion of Amer i can le gal norms is
con sis tent with Is raeli cul ture. Be fore ex am in ing this ques tion, I must ex -
plain that there is con tin ual ten sion in many ways in Is rael, be tween two
cul tures: tra di tional Jew ish cul ture and West ern cul ture, rep re sented pri -
mar ily by Amer i can cul ture.

The Jew ish peo ple, which con sti tute a ma jor ity of 80% in Is rael, has a
long stand ing re li gious and le gal tra di tion. This tra di tion is rooted in the
To rah, the Old Tes ta ment, and is ex tended in var i ous le gal chron i cles, most 
no ta bly the Tal mud, which was com piled around 500 B.C.E. How ever, the
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sec u lar iza tion that many na tions ex pe ri enced, be gin ning in the 19th. cen -
tury, has left its mark on the Jew ish peo ple too. To day, most Is rae lis are
sec u lar, and their links with Jew ish cul ture are rather loose. This pop u la -
tion gives West ern cul ture more weight than Jew ish tra di tion. The sec u lar
ma jor ity does not feel a deep bond with its his tor i cal roots, and is open to
adopt ing le gal norms that orig i nated in West ern civ i li za tion. There fore,
US law does not en coun ter a sig nif i cant cul tural bar rier in Is rael, which fa -
cil i tates the in te gra tion of Amer i can norms.

VI. SECURITY INTERESTS

The prin ci pal stat ute on se cu rity in ter ests in Is rael is the Se cu rity In ter -
ests Law, 1967. In ad di tion, there are cer tain pro vi sions in the Com pa nies
Or di nance that ap ply to charges on com pany as sets. Un der the in flu ence of
Eng lish law, com pany law in Is rael rec og nizes a type of charge that does
not ex ist with re spect to an in di vid ual’s as sets, namely, the float ing charge. 
This is a charge on com pany as sets that crys tal lizes into a spe cific charge
on the oc cur rence of cer tain events, usu ally the is sue of an or der for wind -
ing up or for re ceiv er ship of the com pany. 

The Se cu rity In ter ests Law deals with a wide range of sub jects, such as
the re place ment of charged prop erty, se cur ing the ob li ga tions of an other,
ter mi na tion of a se cu rity in ter est, re al iza tion of the col lat eral, and so on.
The most im por tant pro vi sion con cern ing se cu rity in ter ests is found in sec -
tion 4 of the Law. Sec tion 4 pre scribes that se cu rity is ef fec tive against
other cred i tors of the debtor only when the col lat eral has been de pos ited
with the cred i tor or with a bailee on his be half, or when the se cu rity in ter est 
is reg is tered. In pres ent day prac tice, the reg is tered se cu rity in ter est oc cu -
pies a cen tral po si tion in the law of mod ern le gal sys tems. The main ad van -
tage of this kind of se cu rity in ter est lies in the fact that the col lat eral re -
mains in the hands of the debtor, who pre sum ably will make the most
ef fec tive use of it.

In this lim ited sur vey, an other prin ci pal pro vi sion will be dealt with
more ex ten sively. Sec tion 2(b) of the Law states that the pro vi sions of this
Law shall ap ply to ev ery trans ac tion, how ever des ig nated, the in ten tion of
which is to charge an as set as se cu rity for an ob li ga tion. The leg is la ture
was, in fact, con cerned about the pos si bil ity of par ties suc ceed ing in avoid -
ing the ap pli ca tion of the Law by in di rect meth ods, such as by dress ing se -
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cu rity agree ments as a sale or lease. In or der to re strict such pos si bil i ties,
the sub stance of a trans ac tion, rather than its form, de ter mines the ap pli ca -
bil ity of the stat ute. In other words, the Se cu rity In ter ests Law ap plies to all 
trans ac tions that are in sub stance se cu rity in ter ests, i.e., when ever a trans -
ac tion gives pri or ity to a cred i tor over an other cred i tor, even though it may
not ob jec tively ap pear to have the form of a se cu rity in ter est. This pro vi -
sion is taken from the Amer i can Uni form Com mer cial Code. 

Let’s an a lyze the im pli ca tions of Sec tion 2(b) through the com mon ex -
am ple of re ten tion of ti tle in sale trans ac tions. In most sale trans ac tions in
Is rael, es pe cially when the buyer is a re tailer rather than the end con sumer,
a credit ar range ment is used. The sup plier gives the buyer short-term
credit, al low ing him to pay for what he bought a few months af ter de liv ery.
The sup plier in such trans ac tions wears two hats: he both sup plies the as set, 
and pro vides the fi nanc ing. As the financer, the sup plier is con cerned that
the buyer might be come in sol vent be fore he has paid the price, where -
upon the sup plier be comes an un se cured cred i tor, just like all the buyer’s
other cred i tors. To pro tect them selves, sup pli ers stip u late that own er ship
of the sold as set trans fers to the buyer only af ter pay ment of the fi nal in -
stall ment. This pro vi sion means that if the buyer be comes in sol vent be fore
full pay ment has been made, the as set still be longs to the seller, who is then
en ti tled to de mand its re turn, and no other cred i tors will have rights to this
as set.

To the best of my knowl edge, in the Con ti nen tal le gal sys tems and in
Eng land, stip u la tions of this kind give the sup plier pri or ity over the buyer’s 
other cred i tors. The sup plier may re pos sess his as set, which does not be -
come part of the pool of as sets for liq ui da tion. On the other hand, US law
views the re ten tion of ti tle pro vi sion as a se cu rity in ter est agree ment,
which must be reg is tered in the reg is try of se cu rity in ter ests. A re ten tion of
ti tle agree ment that is not reg is tered is not en force able against the buyer’s
other cred i tors.

I have al ready men tioned that the Uni form Com mer cial Code is very de -
tailed. In this con text too, the Code goes fur ther than sim ply stat ing that
any agree ment whose pur pose is to cre ate a se cu rity in ter est, re gard less of
the form the par ties have given it, is gov erned by the laws gov ern ing se cu -
rity in ter ests. The Code spe cif i cally ad dresses ti tle re ten tion and states that
it is gov erned by the pro vi sions of ar ti cle 9 with re gard to se cu rity in ter ests. 
Ca na dian law fol lows US law, and other coun tries have also con sid ered
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tak ing the same ap proach. Is raeli law, by con trast, is not de tailed. The Leg -
is la ture has made do with a gen eral pro vi sion, that clas si fi ca tion of agree -
ments as se cu rity in ter ests de pends on the sub stance of the agree ment
rather than on its form.

I be lie ve this is one area of the law that should be ho mo ge ni zed. For
exam ple, Israel tra des with both Eu ro pe and the US. Eu ro pean ex por ters
that ship goods to Israel and ex tend their bu yers cre dit, sti pu la te a tit le re -
ten tion clau se in their sale agree ment, be lie ving that this pro tects them if
the Israe li im por ter be co mes in sol vent. At the same time, Ame ri can ex por -
ters that ship goods to Israel do not rely on tit le re ten tion pro vi sions, and
de mand va rious se cu ri ties ins tead.

Is raeli law on this is sue has seen changes. In 1991, the Su preme Court
held that re ten tion of ti tle would be deemed a se cu rity in ter est ar range -
ment, and that the sup plier would have pri or ity over other cred i tors for the
pur pose of col lect ing his debt from the as set, only if his right were reg is -
tered. This de ci sion ef fec tively meant adop tion of the Amer i can per spec -
tive on this is sue. But in 2003 this case law was set aside, when the Court
held that the re sult of a ti tle re ten tion pro vi sion was to grant the sup plier
pri or ity over other cred i tors of the buyer, re gard less of whether the ar -
range ment was reg is tered or not.

What brought about this change? One ex pla na tion of fered by the Court
was that in most coun tries, re ten tion of ti tle clauses give the sup plier pri or -
ity over the buyer’s other cred i tors, and this pri or ity does not de pend on
reg is tra tion. The Court dis re garded the fact that in coun tries in which the
law stip u lates that clas si fi ca tion of an agree ment as cre at ing a se cu rity in -
ter est de pends on sub stance rather than form, as does Sec tion 2(b) of the Is -
raeli Se cu rity In ter ests Law, the sys tem is dif fer ent, and the ti tle re ten tion
clause is treated as a se cu rity in ter est. But the change in the Court’s po si -
tion was also in flu enced by other fac tors. The pre vi ous de ci sion, which
only rec og nized the sup plier’s pri or ity if he reg is tered his right, was de -
signed to pro mote pub lic ity: any pref er ence given to any cred i tor must be
re flected in a reg is try. Ac cord ing to this ap proach, a prop erty right, in other 
words, enforceability against third par ties, may not be val i dated un less it is
made pub lic. But in re cent years, the im por tance as signed to reg is tra tion in
the var i ous ar eas of law in Is rael has de creased. This can be seen first and
fore most in real es tate. Is raeli courts have in re cent years leaned to ward a
less for mal ap proach. This new way of think ing re duces cer tainty in trade,
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but also grants the court flex i bil ity and en ables it to see jus tice served in
cases where a strictly for mal ap proach would have caused an in jus tice.

This takes us back to the ten sion be tween the lo cal cul ture and the ho -
mo ge ne ity needed in this era of glob al iza tion. The evo lu tion of Is raeli case
law on this is sue is con sis tent, I be lieve, with the cul tural norms of the Is -
raeli pop u la tion, which does not ad vo cate a strict in ter pre ta tion of the rules
of Law. Cer tainty as to the out come of the law and foreseeability are not
su preme val ues. The pub lic pre fers value-based rul ings that would take the
spe cial cir cum stances of each case into ac count. This is the same mindset
that has led to a sig nif i cant ex pan sion of the prin ci ple of good faith in the
per for mance of con tracts and other ob li ga tions, to a greater ex tent than in
many le gal sys tems.

To con clude, glob al iza tion and the tight link be tween en ti ties in dif fer -
ent coun tries pro mote leg is la tive ho mo ge ne ity, es pe cially in the field of
com mer cial law. There is no doubt that such ho mo ge ne ity would stream -
line trade. But ho mo ge ne ity is not all. We must be sen si tive to the fact that
some times, laws that orig i nate in one cul ture are not suited to a pop u la tion
with an en tirely dif fer ent cul tural back ground.
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