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I
SUBMISSION OF THE REQUEST

1. By submission of December 9, 1997, the United Mexican States
(hereinafter "Mexico" or "the requesting State”) sought an advisory opin-
ion of the Inter-American Court of Human Rights (hereinafter "the
Inter-American Court," "the Court," or "the Tribunal") on "several
treaties concerning the protection of human rights in the American
States" (hereinafter "the request”). According to the requesting State, the
application concerned the issue of minimum judicial guarantees and the
requitement of the due process when a court sentences to death foreign
nationals whom the host State has not informed ot their right to commu-
nicate with and seek assistance from the consular authorities of the State
of which they are nationals.

2. Mexico added that the request, made pursuant to Article 64(1) of
the American Convention on Human Rights (hereinafter "the American
Conventon” or "Pact of San José), came about as a result of the bilateral
representations that the Government of Mexico had made on behalf of
some of its nationals, whom the host State had allegedly not informed
timely or on time of their right to communicate with Mexican consular
authorities and who had been sentenced to death in ten states in the
United States.

3. The requesting State asserted that the considerations giving rise to
the request were the following: the sending State and the host State were
both parties to the Vienna Convention on Consular Relations; both were
members of the Organization of American States (hereinafter "the
OAS") and had signed the American Declaration of the Rights and
Duties of Man (hereinafter "the American Declaration”); and although
the host State had not raufied the American Convention, it had ratified
the International Covenant on Civil and Political Rights of the United
Nations (hereinafter "the UN").

4, Given these considerations, Mexico requested the Court’s opinion
as to the following points:
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T relation to the Vienna Convention on Consulur Relations:

1. Under Article 64(1) of the American Convention, should
Article 36 of the Vienna Convention [on Consular Relations] be
interpreted as containing provisions concerning the protection of
human rghts in the Ametican States?

2. From the point of view of international law, is the enforce-
ability of individual nghts conferred on foteigners by the above-
mentioned Article 36 on behalf of the interested parties 1 regard to
the host Srate subject to the protests of the Srate of which they are
nationals?

3. Mindful of the object and purpose of Article 36(1)(b) of the
Vienna Convention, should the expression "without delay" con-
tained in that provision be interpreted as requiring the authorities of
the host State to inform any foreigner detained for crimes punish-
able by the death penalty of the rights conferred on him by Arncle
36{1)(b), at the time of the arrest, and in any case before the
accused makes any statement or confession to the police or judicial
authorities?

4. From the pomnt of view of international law and with regard
to aliens, what should be the junidical consequences of the imposi-
tion and application of the death penalty in the light of failure to
give the notification referred to in Article 36(1)(b) of the Vienna
Convention?

Conserning the International Covenant on Civil and Political Rights:

5 In connection with Article 64(1) of the American
Convention, are Articles 2, 6, 14 and 50 of the Covenant to be
interpreted as containing provisions concerning the protection of
human nghts 1 the American States?

6. In connection with Article 14 of the Covenant, should it be
apphed and mterpreted in the light of the expression "all possible
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safeguards to ensure a fair tnal” contained in paragraph 5 of the
United Nations Safeguards, and that concerning foreign defendants
or persons convicted of crimes subject to capital punishment, that
expression includes immediate notification of the detainee or defen-
dant, on the part of the host State, of rights conferted on him by
Article 36(1)(b) of the Vienna Convention?

7. As regards aliens accused of or charged with crimes subject to
the death penalty, 1s the host State’s failure to notify the person
involved as required by Article 36(1)(b} of the Vienna Convention in
keeping with their nghts to "adequate time and facilites for the prepa-
ration of his defense”, pursuant to Article 14(3)(b) of the Covenant?

8. As regards aliens accused of or charged with crimes subject
to the death penalty, should the term "minimum guarantees” con-
tained in Article 14(3) of the Covenant, and the term "at least
equal” contained in paragraph 5 of the corresponding United
Nations Safeguards be interpreted as exempting the host State
from immediate compliance with the provisions of Article
36(1)(b) of the Vienna Convention on behalf of the detained per-
son or defendant?

9. With regard to [A]mernican countnes constituted as federal
States which are Parties to the Covenant on Civil and Political
Rights, and within the framework of Articles 2, 6, 14 and 50 of the
Covenant, are those States obliged to ensure the timely notification
referred to in Article 36(1)(b) of the Vienna Convention to every
individual of foreign nationality who 1s arrested, detained or indict-
ed 1n its terntory for crimes subject to the death penalty; and to
adopt provisions in keeping with their domestic law to give effect in
such cases to the timely notification referred to in this article in all
its component parts, if this was not guaranteed by legislative or
other provisions, in order to give full effect to the corresponding
nights and guarantees enshrined in the Covenant?

10.  In connection with the Covenant and with regard to persons
of foreign nationality, what should be the jutidical consequences of
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the imposition and application of the death penalty in the light of
failure to give the notification referred to in Artcle 36(1)(b) of the
Vienna Convention?

Concerning the OAS Charter and the American Declaration

11.  With regard to the arrest and detention of aliens for coimes
punishable by death and in the framework of Article 3(1)! of the
Charter and Article Il of the Declaration, 1s failure to notify the
detainee or defendant immediately of the rights conferred on him in
Article 36{1)(b) of the Vienna Convention compatible with the
Charter of Human Rights, which contains the term wathout distine-
tion of nationality, and with the dght to equality before the law with-
out distincton as to any factor, as enshrned in the Declaration?

12, With regard to aliens in the framework of Article 3(1)2 of the
OAS Charter and Articles I, IT and XXVI of the Declaration, what
should be the junidical consequences of the imposition and execu-
tion of the death penalty when there has been a failure to make the
notification referred to in Article 36(1)(b) of the Vienna
Convention?

11
DEFINITIONS

5. For purposes of the present Advisory Opinion, the following
expressions will have the meaning hereunder assigned to them:

1 The original reference that the requesting State made was to Article 3(1)
of the Charter as amended by the Protocol of Buenos Aires n 1967, by the
Protocol of Cartagena de Indias in 1985, by the Protocol of Washington in
1992, and by the Protocol of Managua in 1993

2 Saupra note 1.
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a) "the right to nformation on
consular assistance” or "nght to
information"

b) "the nght to consular
g

notficaton” or "nght of

notification”

"nght of consular assistance” or
"nght of assistance”

d) "nght of consular

communication” or

"right of communication"?

The nght of a national of the sending

State who is arrested or committed to

prison or to custody pending trial or is

detained in any other manner, to be

informed "without delay” that he has the

follownng nghts:

§)  the nght to have the consular post
informed, and

1)  the nght to have any communication
addressed to the consular post
forwarded without delay.

(Article 36(1)(b) of the Vienna

Convention on Consular Relations)

The rght of the national of the sending
State to request that the competent
authotities of the host State notify the
consular post of the sending State,
without delay, of his arrest,
imprisonment, custody or detention.

The dght of the consular authornities of
the sending State to provide assistance to
their nationals {articles 5 and 36{1)(c) of
the Vienna Conventon on

Consular Relations)

The right of the consular authorities and
nationals of the sending Stare to
communicate with each other freely

3 Cognizant of the fact thar the rights conferred under Article 36 of the
Vienna Convention on Consular Relations are listed under the heading
"Communication and Contact with Nationals of the Sending State,” the Court
has opted instead to use the phrase "nght of consular communication™ for the
right described under sub-paragraph d) above, as it considered that to be the
proper language for purposes of the present Advisory Opinion.



ADVISORY OPINION (4-16/99 161

(artickes 5, 36{1)(a) and 36(1)(c) of the
Vienna Convention on Consular
Relations)

¢) "sending Stare” The State of which the person who is
arrested or commuitted to prison or to
custody pending trial or detained
any other manner 1s a national
{Article 36(1)(b) of the Vienna

Convention on Consular Relations)

f) "host Statc” The State in which the national of the
sending State 1s arrested or committed to
prison or to custody pending tral or ts
detained in any other manner
(Artcle 36(1)(b) of the Vienna
Convention on Consular Relations)

HI
PROCEEDINGS WITH THE COURT

6. In accordance with Article 62(1) of the Court’s Rules of Procedure
(hereinafter "the Rules of Procedure"} and on instructions from the
President of the Court (hereinafter "the President”) to that effect, by note
of December 11, 1997, the Secretariat of the Court (hereinafter "the
Secretariat”) forwarded the text of the request to the member States of
the QAS, to the Inter-American Commission on Human Rights (here-
inafter "the Inter-American Commission"), to the Permanent Council
and, through the OAS Secretariat General, to all the organs named in
Chapter VIII of the OAS Charter. On that same date, the Secretariat
notified all of the above that the President would set the deadline for
submitting written comments or documents relevant to this matter dur-
ing the Court’s thirty-ninth regular session.

7. After conferring with the other judges on the Court, on February 4,
1998, the President directed that written comments and documents rele-
vant to the request be subrnitted by no later than April 30, 1998.
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8. By order of March 9, 1998, the President convened a public hearing
on the request, to be held at the seat of the Court on June 12, 1998, at
10:00 a.m., and instructed the Secretariat to summon to those oral pro-
ceedings any and all parties that had submitted written comments to the
Court.

9. The Republic of El Salvador (hereinafter "El Salvador") submutted
its written comments to the Court on April 29, 1998.

10.  The following States filed their written comments with the Court
by April 30, 1998: the Dominican Republic, the Republic of Honduras
(hereinafter "Honduras") and the Republic of Guatemala (hereinafter
"Guatemala™).

11.  On May 1, 1998, Mexico filed a brief containing "additional consid-
erations, new information and documents relevant to the request.”

12.  In keeping with the extension that the President granted to the
Republic of Paraguay (hereinafter "Parapuay™) and the Republic of Costa
Rica (hereinafter "Costa Rica"), these two countries submitted their com-
ments on May 4 and 8, 1998, respectively. The United States submitted
its comments on June 1 of that year.

13.  The Inter-American Commission submitted its comments on April
30, 1998.

14, The following jurists, nongovernmental organizations and individu-
als submutted briefs containing the points of view of amia curiae between
April 27 and May 22, 1998:

- Amnesty International;

- la Comision Mexicana para la Defensa y Promaciin de Derechos
Humanor (herenafter "CMDPDH™), Human Rights
Watch/Americas, and the Center for Justice and International
Law (hereinafter "CEJIL™;

- Death Penalty Focus of California

- Delgado Law Firm and Jimmy V. Delgado;
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International Human Rights Law Insutute of DePaul
University College of Law and MacArthur Justice Center of
the University of Chucago Law School;

Minnesota Advocates for Human Rights and Sandra L.
Babcock;

Bonnie Lee Goldstein and Willilam H. Wright, Jr;
Mark Kadish;

José Trnidad Loza;

John Quigley and 5. Adele Shank;

Robert L. Steele:

Jean Terranova, and

Héctor Gros Espiell.

On June 12, 1998, before the public hearing convened by the

President commenced, the Secretariat provided those present for the
public hearing with a set of the comments and relevant documents sub-
mitted to date in the advisory proceedings.

16.

The following were present at the public hearing:

Jor the United Mexcacan States: Sergio Gonzalez Galvez,

Special Adyisor to the Secretary
of Foreign Affairs of the United
Mexcican States, Agent;
Enrique Berruga Filloy,
Ambassador of the United Mexzcan
States to the Government of
Costa Rica;
Rubén Beltrin Guerrero,
Director General for Consular Affairs
and Protection, with the Secretariat
of Foreign Affairs of the United
Mexacan States, Alternate Agent;
Jorge Cicero Fernandez,
Director of Litigation, Offtce of Legal
Affairs. Secretarat of Foreggn Affarrs
of the United Mexcican States,
Alternate gent;
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Jor Costa Rica:

Jor E{ Salvador:

Sfor Guatemala:

Juan Manue] Gémez Robledo,
Alternate Representative of the United
Mexican States to the Organization of
American Statei;

Carlos Vargas Pizarro,
Agent;

Roberto Arturo Castrillo Hidalgo,
Coordinator of the Advisory
Commission of the Minisiry of Foreign
Affars of the Republic of E! Salvador,
Head of delegation;

Gabriel Maurncio Guuérrez Castro,
Member of the Advisory Commission
of the Ministry of Foreign Affairs of
E/ Salvador;

Ana Elizabeth Villalta Vizcarra,
Director of the Advisery Services Unit
of the Ministry of Foreign Affairs of
E/! Salvador, and

Roberto Mejia Trabanino,

Human rights advisor to the
Minister of Foreign Affairs of
E! Salvador;

Marta Altolaguirre,

Chair of the Presidential Steering
Commission for Excecutive Policy in
Human Rights, Agent;

Dennis Alonzo Mazatiegos,
Executive Director of the Presidential
Steering Commission for Excecutive
Policy in Human Rights, Alrernate
Agent, and

Alejandro Sanchez Garrido,
Adyisor;
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Mario Fortin Midence,
Ambassador af the Repablic of
Honduras to the Government of
the Republec of Costu Rica, Agent,
and

Carla Raquel,
Chargé d'affaires of the Embassy of
the Republic of Honduras to the
Government of the Republic of
Costa Rica;

Carlos Victor Montanaro,
Permanent Reprerentative of the
Repubiic of Paraguay 1o the
Orgamigation of American States,
Agent;

Marcial Valiente,

Ambassador of the Republic of
Paraguay to the Government of the
Republic of Costa Rica, Alternate
Agent, and

Julio Duarte Van Humbeck,
Alternate Representative of the
Republic of Paraguay to the
Orpanization of American States,
Alrernate Agent;

Claudio Marmolejos
Connselor with the Embaisy of the
Dominican Republic to the
Republic of Costa Rica,

Representative;

Cathetine Brown,
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Assistant Legal Advisor for Consilar
Affarrs, United States Department of
State,
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Jor the Inter-American
Commission:

Jor Amnesty Internalional:

Sfor CMDPDH, Human
Rishts Warch/ Americar
And CLIIEL:

John Crook,
Arsistant Legal Advisor for United
Nations Affairs, United States
Depariment of State;

John Foarde,
Attorney Adpiser, Office of the
Assistant Legal Adyviser for Consular
Affairs, United States Department
of State;

Robert ]. Erickson,
Principal Deputy Chief of the
Criminal Appellate Section of the
United Stater Department of
Justice;

Carlos Ayala Corao,
Chatrman of the Inter-American
Commission on Human Rights,
Delegate;

Alvaro Tirado Mejia,
Member of the Inter-American
Commission on Human Rights,
Delegate, and

Elizabeth Abi-Mershed,
Principal Specialist with the
Escecutive Secretariat of the
Inter- American Commirsion on

Human Rights.

Richard Wilson, and
Hugo Adnan Relva;

Mariclaire Acosta;

José Miguel Vivanco,
Viviana Krsticevic;
Marcela Matamoros, and
Ariel Dulitzky,
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Jor the International Human Douglas Cassel;
Rughtr Law Insttute of Delan!
Unzversity College of Law:

Jor Death Penaity Mike Farrell and
Focuer of California: Stephen Rohde;

Jor Mennesota Advocates for Sandra Babcock and
Fluman Rights Margaret Pfeiffer;
representing Mr. José Laurence E. Komp;
Trenidad Loga Luz Lopez-Ortiz, and

Gregory W. Meyers;

in an individual capacity. John Quigley;
Mark ]. Kadish, and
Héctor Gros Espiell.

Also present as an observer was:

or Canada: an Goodleaf,

or Canada Dan Goodleaf,
Ambassador of Canada to the
Government of Costa Rica,

17. At the public hearing, El Salvador and the Inter-American
Commission delivered to the Secretariat the written texts of their oral
arguments before the Court. In keeping with the President’s instructions
in this regard, the Secretariat made a record of receipt of the submisstons
and provided copies of the documents to all those appearing before the
Court.

18.  Also duning the public hearing, the United States presented a copy
of a handbook titled "Consular Notification and Access: Instruction for
Federal, State and Local Law Enforcement and Other Officials Regarding
Foteign Nationals in the United States and the Rights of Consular
Officials to Assist Them,” published by the United States Department of
State. The requesting State presented a brief titled “FExplicacion de las pre-
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Lunias planteadas in la solicitud conultiva OC-16" ["Explanaton of the ques-
tions ratsed in the request for Advisory Opinion OC-16"), three docu-
ments titled "Memorandum of Understanding on Consultation
Mechanism of the Immigration and Naturalization Service Functions and
Consular Protection,” "The Death Penalty in Black and White: Who
Lives, Who Dies, Who Decides," and "Innocence and the Death Penalty:
The Increasing Danger of Executing the Innocent," and a copy of a letter
dated June 10, 1998, signed by Mr. Richard C. Dieter and addressed to
the Court on ‘Death Penalty Information Center’ letterhead paper. As
instructed by the President, the Secretariat made a record of receipt of
these documents and made them available to all members of the Court.

19. At the conclusion of the public hearing, the President told those
who had appeared before the Court that they could submit briefs of final
comments on the advisory process underway, and set three months from
the tume the Secretariat transmitted the verbatim record of the public
hearing to all the participants as the deadline for submission of those
final comments.

20. On October 14, 1998, the requesting State submitted to the Court a
copy of two documents, titled "Comision General de Reclamaciones
Meéxico-Estados Unidos. Caso Faulkner, Opinién v Decision de fecha 2
de noviembre de 1926" [Mexican-United States General Claims
Commission. Faulkner Claim, Opinion and Decision of 2 November
1926] and "Informacion adicional sobre los servicios de proteccion con-
sular a nacionales mexicanos en el extrajero” [Additional nformation on
consular protectton services for Mexican nationals abroad).

21. By notes dated February 11, 1999, the Secretariat forwarded the
verbatim record of the public hearing to all partictpants.

22, The following institutions and individuals who had appeared as
armt curige submiutted briefs of final points of views CMPDDH, Human
Rights Watch/Americas and CEJIL, August 20, 1998; International
Human Rights Law Institute of DePaul University College of Law,
October 21, 1998, Mr. José Trintdad Loza, May 10, 1999, and Amnesty
International, May 11, 1999,
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23, The Inter-Amettcan Commission submitted its brief of final com-
ments on May 17, 1999.

24.  The United States presented its brief of final comments on May 18,
1999,

25 As directed by the President, on July 6, 1999, the Secretanac for-
warded the briefs of additional comments submitted to this Trnbunal, to
all those who had participated in the proceedings and there informed
them that the Court would scheduled 1ts deliberations on the request for
its ninety-fifth regular session, September 16 to October 2, 1999.

26. The following is the Court’s summary of the substance of the origi-
nal briefs of comments submitted by the States participating in these
adwvisory proceedings and those of the Inter-American Commission:*

United Mexcican States: In its request, Mexico stated the following ¢
oncerning the merits of the request:

The American States recognize that in the
specific case the death penalty, the funda-
mental rights of a person must be scrupu-
lously observed and respected, because that
punishment causes irreparable loss of that
"most fundamental of human rghts that is
the rght to life";

The jurtsprudence of this Court, the doc-
trine of the Inter-American Commission
and a number of UN resolutions have

4 The full text of the briefs of comments submitted by the States, organs,
nsumuons and individuals participating in the proceedings will be published in
due course as parr of the Court’s official publications Senes "B".
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recognized that application of the death
penalty must be conditional upon and sub-
ject to the restrictions imposed by strict
observance of the judicial guarantees that
the universal and regional human rights
instruments uphold with regard to the due
process in general and cases in which the
death penalty is applicable;

When the detained persons are foreign
nationals, it is evident that the minimum
guarantees of criminal justice must be applied
and interpreted in accordance with the
Vienna Convention on Consular Relations,
since otherwise they would be deprved of a
"suitable means" to exercise those tghts;

Prompt consular assistance may be decisive
in the outcome of a criminal proceeding,
because it guarantees, inter alia, that the for-
eign detainee is advised of his constitutional
and legal rights in his own language and in a
manner accessible to him, receives proper
legal counsel, and understands the legal
consequences of the crime of which he is
accused, and

Consular agents may assist in the prepara-
tion, coordination and supervision of the
defense, play a decisive role in obtaining, in
the State of which the accused is a national,
evidence that attests to mitigating circum-
stances and help make the circumstances of
the accused and his relatives "more
humane," thereby helping to compensate
for the real disadvantage at which they find

themselves.
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I ity brief of April 29, 1998, the Salvadoran
State wrote the followine:

The minimum necessary guarantees i Crmi-
nal justice matters must be applied and inter-
preted in the light of the rights conferred
upon ndividuals in Artcle 36 of the Vienna
Convention on Consular Relations. Thus,
faflure to inform a detained person of those
rights s a violation "of every rule of the due
process because the judicial guaranrees under
nternational law are not being observed"”;

Failure to comply with Article 36 of the
Vienna Convention on Consular Relations
can "in practice lead to wrongful executions
[...] that violate a person’s most fundamen-
tal right [...], the right to life", and

Application of the rules and principles
embodied in international human rights
instruments must be assured, strengthened
and promoted, and observance of the mini-
mum guarantees necessary for the due
process must be assured.

In its brief of Aprii 30, 1998, the Guatermalan
State wrote the following:

Given the rights and guarantees protected
under Article 36 of the Vienna Convention
on Consular Relations, that article can be
said to contain provisions concerning the
protection of human rights;

The language of Article 36(1)(b) of the
Vienna Convention on Consular Relations
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establishes the fact that the enforceability of
the rights it confers is not conditonal upon
protests filed by the State of nationality of
the detained foreign national;

The expression "without delay" in
Article 36(1){(b) of the Vienna
Convention on Consular Relations
tmplies that a foreign national detainee
must be advised of his rights "as soon as
[...] possible upon being arrested,
detained or taken into preventive cus-
tody" and that his communications are to
be forwarded without delay to his coun-
try’s consular office;

In a case in which the death penalty has
been imposed, the juridical consequences of
the failure to give the notification required
under Article 36{1)(b) of the Vienna
Convention on Consular Relations should
be decided by the domestic court that tried
that particular case;

The provision contained in Article 14 of the
International Covenant on Civil and
Political Rights is the basis for application
of the Safeguards guaranteeing protection
of the rights of those facing the death
penalty;

Failure to comply with the obligation con-
tained in Article 36{1){b) of the Vienna
Convention on Consular Relations "could
be a violaton" of Artcle 14(3)(b) of the
International Covenant on Civil and

Political Rights;
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The "minimum guarantees" referred to n
Article 14(3) of the International Covenant
on Civtl and Political Rights encompasses
the provisions of Article 36(1)(b) of the
Vienna Convenuon on Consular Relations,
and

The guarantee of nondiscrimmaunon, upheld
in Article 3(1) of the OAS Charter and
Article II of the American Declaration,
includes the matter of nattonality.

‘The Dominican Republic divided ity written
comments of April 30, 1998 into two parts,
The first, titled "Observations [...] with respect
to the [request]", states that

The purpose of Article 36 of the Vienna
Convention on Consular Relations is to
protect the human rights of the accused and
their enforceability is not subject to protests
from the State of nationality, because "the
Convention is national law inasmuch as it
was approved by the National Congress",

" The detainee must be informed of his rights

under Article 36 of the Vienna Convention
on Consulatr Relations at the time of his
arrest and before he makes any statement or
confession;

Article 14 of the International Covenant on
Civil and Political Rights must be interpret-
ed in the light of the phrase "all possible
safeguards to ensure a fair trial”, the lan-
guage of paragraph 5 of the Safeguards
guaranteeing protection of the rights of
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those facing the death penalty; therefore,
observance of Article 36(1)(b) of the
Vienna Convention on Consular Relations
is essential if the accused is to be afforded
those guarantees, and

Failure to inform a detained foreign nation-
al of his rights under the Vienna
Convention on Consular Relations is a vio-
lation of the OAS Charter and the
American Declaration.

In the second half of its brief of April 30, 1998,
titled "Report [...] on the Advisory Opinton," the
Domintcan Republic repeated some of the comments
excpressed previously and added that:

Consular assistance derives from the right
to nationality recognized in the Universal
Declaration of Human Rights (hereinafter
"the Universal Declaration”); the provisions
of the Vienna Convention on Consular
Relatdons must be observed if that consular
assistance Is to be effective;

The purpose of the provisions relating to
observance of the due process is to assert a
number of individual rights, such as equality
before the courts and the right to be heard,
without distinction; consular intervention
sees to it that the correlative obligations
that attend those rights are performed, and

Observance "without delay” of the provi-
stons of Article 36 of the Vienna
Conventicn on Consular Relations ensures
the due process of law and protects the
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individual’s fundamental rights, "especially
the most basic right of all, the tight to life.”

In its brief of April 30, 1998, the IHonduran
State wrote the following with respect to the

Jurisdevtion of the Court:

The source of "consular notification" is
Article 36 of the Vienna Convention on
Consular Relations, which ts the domestc
law of the American States and, as such,
enhances "the measures provided by the
Hemusphere’s system for the protection of
human rights," and

Under Artcle 29(b) of the American
Convention, no provision of that
Convention can be interpreted as restricting
the Court’s advisory jurisdiction to interpret
the request concerning "consular notifica-
tion," even when the right to consular noti-
fication derives from a universal instrument.

D ity breef of May 4, 1998, the Paraguayan State
wrote the following in regard to the merits of the
request;

States have an obligation to respect the
mingmum judicial guarantees upheld by
international law in the case of a person
"accused of a capital offense in a State of
which he is not a national. The host State
incurs internattonal responsibility if it fails
to honor that obligation”;

International norms for the protection of
fundamental rights must be interpreted and



176

Corta Rica

THE RIGHT TO INFORMATION ON CONSULAR ASSISTANCE IN THE
FRAMEWORK OF 111 GUARANTEES OF THE DUE PROCESS OF LAW

applied in a manner consistent with the
internatonal juridical system of protection;

Failure to comply with Article 36 of the
Vienna Convention on Consular Relations
concerning "communication with nationals
of the sending Srate,” is a violation of the
human rights of the accused foreign nation-
al because it affects the due process and, in
cases involving the death penalty, can vio-
late the "human right par excellence. the dight
to life";

Paraguay has a case against the United
States before the International Court of
Justice, concerning a failure to observe
Article 36 of the Vienna Convention on
Consular Relations (infra 28)°, and

Because the States’” systems differ, the
consular function is essential to providing
the affected national with immediate and
tumely assistance In the criminal proceed-
ings and can affect the outcome of the
case.

In ts brief of May 8, 1998, the Costa Rican Siate
wrole the following regarding fhe competence of the
Court:

The considerations that gave rise to the
request do not interfere with the proper
functioning of the inter-American system

5 The United States later informed the Court of Paraguay’s discontinuance
of the case it had brought agatnst the United States with the Intemnational Court
of Justice. Sce, in that regard, infra, paragraph 28.
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and do not adversely affect the interests of
any victum, and

In the present matter, the purpose of the
Court’s advisory funcuon 1s to further com-
pliance with Article 36 of the Vienna
Convention on Consulat Relations, which
concerns observance of the individual’s fun-
damental nghts;

and on the merits of the request:

Domestic laws cannot stand in the way of
proper performance of international human
rights obligations;

The obligations that attend protection of
the minimum guarantees and the require-
ments of the due process in respect of
human rights are binding, and

all the entities of a federal State are bound
by the international treaties that State signs.

In its brief of June 1, 1998, the United States
stated the following with respect to the jurisdiction
of the Court in this matter:

As the Vienna Convention on Consular
Relations 15 a global treaty, there can be no
differing interpretations of the States’ obli-
gations on a regional basis;

The International Court of Justice had, at
the time, a contentious case on its docket
that involved the same 1ssue thar the
requesting State had raised in these pro-
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ceedings;® hence, "prudence, if not consid-
erations of comity, should lead [the] Court
to defer its consideration of the pending
request until the International Court had
rendered its decision interpreting the obli-
gations of States party to the Vienna
Convention on Consular Relations"”;

The Vienna Convention’s Optional
Protocol Concerning the Compulsory
Settlement of Disputes, ratified by 53 States
Party to that Convention, provides for con-
ciliatton or arbitration by agreement or
referral of disputes to the International
Court of Jusuce;

The request is patently an attempt to sub-
ject the United States to the contentious
jurisdiction of this Court, even though the
United States is not a party to the Ametican
Convention and has not accepted the
Court’s contentious jurisdiction;

Mexico has presented a contentious case in
the guise of a request for an advisory o-
pinion. It cannot be settled without refer-
ence to specific facts that cannot be decided
in an advisory proceeding;

The judicial records of the cases described
in the request are not before the Court and
the United States has not had the opportu-
nity to refute the generalized allegations that

The United States later informed the Court of Paraguay’s discontinuance
of the case 1t had brought against the United States with the International Court
of Justice. See, in that regard, infra, paragtaph 28.
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the requesting State has made in connection
with these cases;

Any decision by the Court, even of an advi-
sory nature, would gravely affect the cases
still pending before the respective judicial
systems and sericusly compromise the
rights of the individuals and governments
involved, including the victims of the ctimes
committed, who have not had the opportu-
nity to participate in these proceedings, and

Were the Court to follow Mexico’s sugges-
tton, it would call into question the basic
fairness and sufficiency of any criminal pro-
ceeding conducted in the criminal justce
systems of the States Parties to the Vienna
Convention on Consular Relations that
might result in a severe penalty and 1n
which consular notification did not occur.
"There ts [n]o basis in international law,
logie, or morality for such a judgment and
for the resulting disruption and dishonor to
the many States parties to the Vienna
Convention on Consular Relations";

Concerning the Vienna Convention on Consular
Retations and consular assistance:

The Vienna Convention on Consular
Relations is neither a human rights treaty
nor a treaty "concerning” the protection of
human rights. Instead, it is "a multilateral
treaty of the traditional type concluded to
accomplish reciprocal exchange of rights
for the mutual benefit of the contracting
States,” in the sense interpreted by the
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Court 1in its second Advisory Opinion. In
support of its argument, the United States
asserts that the intent of the Vienna
Convention on Consular Relations is to
establish legal rules governing relations
between States, not to create rules that
operate between States and individuals; its
Preamble states that the purpose of such
prvileges and immunities "is not to benefit
individuals but to ensure the efficient per-
formance of functions by consular posts on
behalf of their respective States™;

Not every obligation of States regarding indi-
viduals 1s perforce a human rights obligation.
Nor does the fact that one provision in the
Vienna Convention on Consular Relations
may authorize beneficial assistance to certain
individuals in certain circumstances trans-
form the Vienna Convention into a human

rights instrumment ot a source of the human
rights of inditviduals;

Article 36 of the Vienna Convention on
Consular Relations is in the section titled
"[Flacilities, privileges and immunities relat-
ing to a consular post”, and

Neither the Viennaz Convention on
Consular Relations nor any international
human nights mstrument creates the right to
consular assistance. The former merely stip-
ulates that a host State must inform a
detainee that, if he requests, sending State
consular authorities may be notified of his
detention. “[W]hether, when and to what
extent consular assistance is ultimately pro-
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vided to the detainee 15 in the discretion of
the sending State’s consular authorites.”
The United States describes the activities
that its consular officers abroad perform
when notified of the arrest of a United
States citizen and from there concluded that
no State provides the type of services that
Mexico descrbed in its request;

Concerning the nature of convular nolification and
is effects on the proceedings:

There 1s no evidence to support the premisc
that there exists a human mght to consular
notificaton or that it 1s a universal prerequi-
site to the observance of human rights.

If a defendant is treated fairly and with
equality before the court, if he receives
competent legal representation, and by such
representation adequate time and facilities
for the preparation of a defense, the failure
to provide consular notification does not
affect the integrity of the defendant’s
human nghts. By contrast, when the facts
of a case demonstrate that a defendant did
not receive the benefit of a fair trial and the
due process protections, an inquiry properly
results and remedies may be appropriate,
regardless of consular notification.

Furthermore, consular notification 1s not a
prerequisite for the observance of human
rights and nonobservance does not invali-
date criminal proceedings that otherwise
"satisfy relevant human rights norms as
reflected in national law";
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The guarantees of the due process are to be
given effect regardless of the natonality of
the defendant and regardless of whether
consular relations exist "between the host
country and a foreign natonal defendant’s
country.” The United States reasons that if
consular notification is to be considered a
fundamental right, then the inference is that
individuals who are nationals of States that
have consular relations "have greater human
rights than others" who are nationals of
States that do not have relations of that type
or States that are not party to the Vienna
Convention on Consular Relatons;

Neither the Vienna Convention on
Consular Relations nor international human
rights instruments require that proceedings
in cnminal cases be held in abeyance pend-
ing notification, and

Nothing in the texts of the respective
human nghts instruments and their negoti-
ating histories makes reference, either
imphcitly or explicitly, to the right to con-
sular notification.

Concerning the relationship of consular notification
to the principle of equality before the law:

There is no basis for assuming that a for-
eign national will not effectively enjoy his
rghts without special measures being taken,
because the needs and circumstances of
each foreign national vary dramatically,
from one who is completely unfamiliar with
the host State’s language and customs (as in



ADVISORY OPINION (C-16/99 183

the case of an individual making a brief visit
to a country) to complete lanpuage fluency
and toral assimilation {(as with mdividuals
who have lived 1n a country tor long periods
and cven, in some cases, most of their lives);

The mere suggestion that foreign nationals
may require special rights is, in atself, at
odds with the principles of nondiscrimina-
ton and equality before the law;

Consular notification by its nature comes
into play only in relation to persons who are
citizens of States that have consular rela-
tions with the host Stare and, therefore, is
based on a principle of distinction by reason
of nationality;

As the United States understands it, the
Government of Mexico 1s raising the ques-
tion of posstble discrimination or inequality
as between citizens of the State responsible
for the detention and cinzens of other States.
In this context, it is not the presence or
absence of consular notification that is rele-
vant (since consular notification 1s never
given to nationals of the detaining State).
Instead, the perunent issue is whether there
is discrimination or unequal treatrnent with
respect to the enjoyment of recognized rights
to the due process and other relevant rights;

Concerning the role of consular notification in capi-
tal cases:

Consular notification is relevant i all cases
and not just 1n those involving the death
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penalty or where the person detained does
not know the language or justice system of
the host State; there is nothing in Article 36
of the Vienna Convention on Consular
Relations that would allow these distinc-
tions;

Although the death penalty is the most seri-
ous and irreversible sanction, and may be
handed down only in strict accordance with
the protections for criminal defendants
recognized under law, there is nothing to
suggest that consular notification s one of
those protections;

"It is difficult to see how standards for the
protection of human nghts can propetly be
set at a much higher level in death penalty
cases than in other equally or more senous
cases that, because of the specific differ-
ences among national criminal justice sys-
tems, may lead to penalttes other than death,
such as life or other lengthy imprisonment",
and

It cannot be said that cases mvolving the
possible imposition of the death penalty are
the only cases in which the arrest and
imprisonment of a foreign national can
have potentially the most serious conse-
quences for the accused; "[e]ven leaving
aside cases of potential torture or abuse by
detaining authorities, persons may die or
suffer permanent impairment in prisons for
a variety of reasons, such as lack of effec-
tive or even minimally adequate medical
care™;
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Concerning the expression "without delay” con-
tained in Article 36(1)(b) of the Vienna
Convention on Consular Relations:

There 15 no basis for the suggestion that the
expression "without delay” means that noti-
fication must occur precisely at the time of
the arrest; rather, a defendant should be
informed about consular notification fol-
lowing his detention or arrest, "within a hm-
ited, reasonable petriod of time that allows
authorities to determine whether the defen-
dant is a foreign national and to complete
the necessary formalities”, and

When States have wished to agree to specify
a precise time by which the consular notifi-
cation procedure must be completed, they
have done so by concluding agreements
separate from the Vienna Convention on
Consular Relations;

Concerning remedies for failure lo fulftil the con-
Ixiar notification obligation:

Neither the Vienna Convention on
Consular Relations nor its Optional
Protocol Concerning the Compulsory
Settlement of Disputes makes provision for
a remedy for a host State’s failure to per-
form its consular notification obligation;

The priority given to consular notification
depends, in large part, on the type of assis-
tance that the sending State 1s able to pro-
vide to its nationals; that State "has some
responsibility to call the host State’s atten-
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tion" to sttuations in which the sending
State is dissatisfied with compliance with
Article 36 of the Vienna Convention on
Consular Relations;

There is nothing to suggest that failure to
give consular notification invalidates the
convictions of a state criminal justice sys-
tem; any such interpretation would be com-
pletely at odds with the Vienna Convention
on Consular Relations and the practice of
States;

If there 1s any question about the funda-
mental fairness of a judicial proceeding, the
resulting inquiry properly focuses on
whether such rights explicitly puaranteed by
international instruments and municipal law
have been violated, but not, as the request-
ing State suggests, deem failure to advise
the detainee of his right to consular notifi-
cation to be a violation of fair trial rights
and the due process protections per se, and

"When a consular officer learns of and is
concerned about a failure of notification, a
diplomattc communication may be sent to
the host government protesting this failure.
While such correspondence sometimes goes
unanswered, more often it is investigated
either by the foreign ministry or the relevant
law enforcement officials of the host gov-
ernment. If it is learned that notification in
fact was not given, it is common practice
for the host government to apologize and
to undertake to ensure improved future
compliance™;
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Lastly, the United States suggesied that the Court
conclude as follows:

Compliance with the consular notification
requirements of Article 36 of the Vienna
Convention is important and all States party
to that Convention should endeavor to
improve their compliance;

Consular notification is not a2 human right,
as such, bur rather a duty of States that have
entered into consular relations with other
States, and is intended to benefit individuals
as well as States;

Consular notification does not imply a nght
to or require any particular level of consular
assistance;

Whete consular relations exist between
States, consulat notification nevertheless
may result in consular assistance that could
assist a foreign national who is subject to
criminal proceedings in the host State;

The essence of the individual rights and pro-
tections applicable in criminal proceedings 1s
expressed in the American Declaration, the
OAS Charter, and the International
Covenant on Civil and Political Rights;

All persons are entitled to fair criminal pro-
ceedings, regardless of the penalty that may
be imposed, and foreign nationals must be
accorded fair criminal proceedings regard-
less of whether they receive consular notifi-
cation, and
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Inter-Amertcan
Commission

The failure of a host State to inform a for-
eign national that consular authorities may
be notified of his detention may properly
tresult in diplomatic measures that seek to
address such a failure and improve future
compliance; in any event, the appropriate
remedy for a failure of notification can only
be evaluated on a case-by-case basis in light
of the actual practice of States and the con-
sular relations between the States con-
cerned.

In its brief of April 30, 1998, the Inter-American
Commission stated Commission the following with
regard to the admissibiltty of the request and the
competence of the Court

There are two cases pending before the
inter-American system that involve an
alleged violation of Article 36 of the
Vienna Convention on Consular Relations:
the Santana case, which is with the Inter-
American Commisston, and the Cartilio
Petruzzi et al case. However, according to
the Court’s findings in its Advisory
Opinion OC-14, this circumstance should
not prevent the Court from hearing the
request;

And the following with respect to the mertty:

The individual right that foreign national
detainees have to contact and communicate
with the consular officers of their State of
nationality is disunct from the privilege that
States have traditionally had to protect their
nationals and is a rule of customary interna-
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tional law or, at the least, of international
practice, regardless of whether a treaty on
the subject exists;

The Vienna Convention on Consular
Relations 15 a treaty in the meaning given
to this term 1n Article 64 of the American
Convention. Its Article 36 concetns pro-
tection of human rights in the American
States because 1t establishes individual
rights —not just the duties of States- and
because consular access can afford addi-
tional protecton to a forelgn national who
may be encountering difficulties in receiv-
ing equal treatment during the criminal
proceedings;

In application of the principle pacta sunt ser-
vanda, upheld in the Vienna Convention on
the Law of Treattes, the States Parties to the
Vienna Convention on Consular Relations
have a duty to perform their obligations
under the Treaty throughout their territory,
without geographic exception;

In cases where capital punishment is used,
the State has an obligation to rigorously
enforce the procedural guarantees estab-
lished in Article XXVI of the American
Declaration, Article 8 of the American
Convention, and Article 14 of the
International Covenant on Civil and
Political Rights; the obligations contained in
Article 36(1)(b) of the Vienna Convention
on Consular Relations can have an effect on
the due process rights of a defendant
accused of a capital offense;
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The duties that Article 36(1)(b) of the
Vienna Convention on Consular Relatons
tmpose go beyond the contact between a
specific prisoner and his country’s consular
post, and to the issue of the security and
freedom of foreign nationals who live, trav-
¢l and work within the territory of a State;

The protection of the rights of derainees
and pnsoners 1s one of the building blocks
of a stronger democracy; Article 36 of the
Vienna Convention on Consular Relations
creates obligations with respect to the treat-
ment of foreign nationals detained within
the territory of its States Party;

A State that fails to apply within its territory
the international rules with regard to for-
eign nationals incurs international responsi-
bility and, therefore, must provide proper
means of remedy;

A comparatve study of legislation reveals
that domestic laws have given varying
interpretations of the effects of a violation
of Article 36{1)(b} of the Vienna
Convention on Consular Relations; it also
finds that it is possible to invalidate a pro-
ceeding if it 1s established that the violatdon
of that article was prejudicial to the defen-
dant, and

The State that fails to perform its obli-
gations under Article 36 of the Vienna
Convention on Consular Relations bears thc
burden of proving that, despite the lack of
consular notification, all procedural guaran-
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tees required to ensure a fair trial were
respected; that State must show that 1t cre-
ated the conditions necessary to ensure
respect for the due process (affirmative
duties) and that the detainee was not arbi-
trarily denied a protected right (negative
duties).

*

27.  The following is the Court’s summary of the pertinent parts of
the oral arguments of the States participating in this proceeding and
those of the Inter-American Commission’
request:

as regards Mexico’s

United Mexcican States In 225 imatial presentation, of June 12, 1998, the
requesting State addressed the issue of the
admissibility of the request as jollows:

In making this request for an advisory opin-
ion, the State’s purpose is "to help States
and agenctes comply with and enforce
human rights treaties, without subjecting
them to the formalities of a contentious
proceeding” and to defend the due process
of law, whose violation in cases involving
the death penalty may mean viclation of the
right to life. The request 1s not about any

7 The full text of the arpuments made by the States, organs, institutions
and individuals participating in the public heanng has been published 1n the
volume ttled "Verbatim Record of the Public Hearing held at the seat of the
Inter-Amencan Court of Human Rights, June 12 and 13, 1998, on the request
for advisory opinion OC-16. Offictal text” (limited circulation; hereinafter
“V'erbatim Record of the Public Hearing™). Thus, too, will shortly be published in
Senes "B" of the Court’s publications. The arguments were made in Spanish,
unless otherwise indicated in the summaries prepared by the Court.
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specific case and 1s not an interstate con-
tentious case in disguise;

Concerning the considerations giving rise to the
request:

In a case involving the death penalty, the
individual’s fundamental rights must be
"scrupulously observed and respected;”
execution of a death sentence forecloses
any possibility of correcting judicial error.
The Court has already given its opinton on
the limitations that the American
Convention imposes vis-a-vis application
of the death penalty. Mexico has some 70
consulates worldwide, and over 1,000 offi-
cers protecting the consular affairs of its
citizens abroad; in 1997 alone, those con-
sulates handled some 60,000 protection
cases;

From its experience it can assert that the
first moments of an arrest are absolutely
decisive in determining a detainee’s fate;
nothing can substitute for swift consular
intervention at these times, as this is when
the detainee is most in need of assistance
and guidance. It 1s often the case that the
detainee does not speak the language of the
host State, does not know what his const-
tutional rights in that State are or whether
there is any possibility of his being afforded
legal counsel graiz, and does not understand
the due process of law, and

No domestic court has provided an effec-
tive remedy against violations of Article
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36{1)(b) of the Vienna Convention on
Consular Relations;

Concerning the mertls of the reguest:

‘The transformation that international law
has undergone in this century has implica-
tions for the effects and nature that instru-
ments like the American Declaration must
be recognized to have. In cases where the
death penalty 1s imposed, the conse-
quences of a violation of the right to be
informed of the right to consular notifica-
ton have to be remedied by restoring the
status quo ante; if the death sentence has
already been carrted out, making it impos-
sible to restore the status gquo ante, then the
State in question has incurred international
responsibility for failure to observe the
procedural guarantees and for a viclation
of the right to life. It would, consequently,
have a duty to compensate the next of kin
of the persons executed. The fact that the
violation caused injury would not have to
be proven.

In response to the guestions of some judges
on the Court, the requesting State added the
following:

Plaintiff cannot be required to bear the
burden of proving the injury caused by
the violation of the right to information
on consular assistance; in any event, the
international responsibility exists irre-
spective of any damages or injury
caused.
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In its arguments before the Court, Costa Rica
stated the following with regard to the Courts
compelence in this matter:

The request satisfies the requirements stipu-
lated in the Amenican Convention and the
Court’s Rules of Procedure;

Concerning the merits aspects of the request:

Observance of the procedural guarantees
established within the inter-American sys-
tem and in the International Covenant on
Civil and Political Rights is essential in capi-
tal cases; Article 36(1}(b) of the Vienna
Convention on Consular Relations recog-
nizes a detained foreign national’s right to
be advised of his right to consular commu-
nication; Article 14 of the International
Covenant encompasses the rights given to
detained foreign nationals under Article

36(1)(b);

Thete is no citcumstance in which the host
State is exempt from its obligation to
inform the detainee of his rights; otherwise,
the detainee would not have adequate
means to prepare his defense. Often a for-
eign national sentenced to death under-
stands neither the language nor the law of
the host State, and 1s unaware of the judicial
guarantees he enjoys under the laws of that
State and under international law; he may
even have entered the country illegally;

The expression "without delay" contained
in Artcle 36(1)(b) of the Vienna
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Convention on Consular Relations should
be undetstood to mean that the host State
has an obligation to advise a foreign nation-
al arrested for a capital offense of his rights
under that article, whether it be at the time
of his arrest or before he makes a statement
or confession to the police or court authori-
ties of the host State;

The nght of a detained foreign national to
information on consular assistance is not
subject to protests filed by the State of his
nationality, and

When the obligations imposed in Article
36(1)(b) are not fulfilled, reparatons must be
made; a case involving imposition of the
death penalty might also involve civil hability;

Responding to gquestions from some of the judges of
the Court, Costa Rica added the following:

If the death sentence has not been carried
out, nullification of the trial and "some

type” of civil Hability should be considered.

In ity argument before the Conrt, E/ Salvador
stated the following with regard ro the considerations
Living rise to the reguest:

The present advisory opinicn will have
favorable repercussions for the States” fegal
systems and the inter-American system, and
will hasten the enforcement and unqualified
observance of the legal provisions con-
tained tn the various international human
rights instruments, and
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The Court’s opinion in this matter will
"serve to give the due process greater legiti-
macy in all criminal justdce systems wotld-
wide" and thereby strengthen the system for
the protection of human rights;

Concerning the admissibility of the request:

The Amernican Convention gives the Court
the authority to interpret any treaty con-
cerning the protection of human rights in
the American States, which includes the
International Covenant for Civil and
Political Rights and the Vienna Convention
on Consular Relations;

Concerning the merits of the request:

Article 36 of the Vienna Convention on
Consular Relations concerns the protection
of human rights in the American States
because it regulates "the minimum guaran-
tees necessary for foreign nationals to be
able to enjoy the due process of law
abroad"; a foreign national arrested or
detained abroad is at a disadvantage because
of language differences, unfamiliarity with
the laws and the courts with jurisdiction to
prosecute him, the lack of an adequate and
permanent defense from the outset, and
ignorance as to what his rights are; Article
36(1)(b) is intended to guarantee that the
process is a fair one and that the minimum
guarantees are observed;

it 1s the duty of the host State to inform a
detained foreign national, without delay, of
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his rights under Article 36(1)(b) of the
Vienna Convention on Consular Relations,
a provision that is "closely related" to the
International Covenant on Civil and
Political Rights, the OAS Charter and the
American Declaration; this obligation exists
even If "there are no consular authorities of
the accused’ nationality accredited to the
host State and even |... if] there are no
diplomatic and/or consular relations
between the sending and host States.” In
the latter event, the host State must advise
the accused of his right to make contact
with his State of nattonality "via a friendly
country or his country’s diplomatic delega-
tions to international organizations, or
through organizations and institutions dedi-
cated to human rights";

Article 14 of the International Covenant on
Civil and Political Rights recognizes every
person’s right to a public hearing, with the
proper guarantees, which implicitly include
Article 36 of the Vienna Convention on
Consular Relations, and

"If a competent court enters a [jjudgment in
a proceeding in which the guarantees of the
due process were not fully observed, the

proper sanction is nullification of all pro-
ceedings";

In response to questions from some of the judges on
the Court, Ef Salvador stated the following:

When the obligation to notify was not
observed, neither were the principles of the
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due process. The proceedings are, there-
fore, invalidated since the foreign national
defendant has been left without means of
defense.

In its presentation before the Court, Guaternaia
read its brief of April 30, 1998 (supra 26)

In response fo questions from menmbers of the Conr?,
Guatemala stated thar:

If even one of the requirements of the due
process is lacking, a proceeding is by law
invalid;

It is up to the national and international
courts to determine, on a case-by-case basis,
what the consequences will be of a failure
to observe the requirement stipulated in
Article 36(1)(b) of the Vienna Convention
on Consular Relations, which contains a
minimum guarantee, in the meaning given
to the term in Article 14(3) of the
International Covenant on Civil and
Political Rights, particularly inasmuch as the
accused "must fully understand the charges
against him "

In its argument before the Counrt, the Honduran
stated the following with regard to the issue of
compelence:

Although the right to information on con-
sular assistance originated outside the inter-
American system, the Court is nonetheless
competent to render its opinion on this
matter, as that right has become domestic
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law in the States Party to the Vienna
Convention on Consular Relations.

Concerning the merits of the request:

If the host State does not duly advise the
interested parties of thetr right to seek con-
sular protection, the guarantees of the due
process are illusory, particulatly in the case
of those sentenced to death, and

"Non-notification 1s at once a violation of
the accrediting State’s domestic law and of
the defendant’s human rights." For States
Party to the Vienna Convention on
Consular Relations, the obligation contained
in its Artcle 36 "is domestic law" and has
thus augmented the measures that protect
human rghts.

In its presentation to the Court, Paraguay stated
the following regarding the ments of the request:

States must respect the minimum guaran-
tees to which foreign nationals accused of
capital offenses are entitled. Non-obser-
vance generates international responsibility.
The Vienna Convention on Consular
Relations contains obligations incumbent
upon the host State and not the individual
charged; failure to fulfill those obligations
effectively denies the individual his rights;

A host State’s failure to comply with Article
36(1)(b} of the Vienna Convention on
Consular Relations renders a detained for-
eign nattonal’s right to the due process illu-
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Domintcan Republic

sory; when the defendant 1s charged with a
crime punishable with the death penalty, the
host State’s failure to comply with its obli-
gations under Article 36(1)(b) 1s all the
more serious, and constitutes a violation of
the "human right par excellence”, the right to
life, and

The involvement of consular officers from
the time a foreign national is arrested is
essential, especially when one considers
how the legal systems differ from State to
State and the potential language problems
the arrested foreign national might have.
Consular assistance can significantly influ-
ence the outcome of the process in the
accused’ favor.

In its presentation fo the Court, the Dominican
Republic reconfirmed the content of its breef of
comments of April 30, 1998. Concerning the
mentts of the request, it added the following.

To comply, without delay, with the provi-
sions of Article 30 of the Vienna
Convention on Consular Relations would
be "to follow [...] the generalized trend of
protecting the human person’s fundamental
rights, especial[ly] the most fundamental of
all, the right to life”; compliance must be
automatic, not conditional upon protests

lodged by the sending State, and

The expression "without delay” used in
Article 36(1)(b) of the Vienna Cenvention
on Consular Relations, should be undet-
stood to mean that notification must be
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made "as of the time of the arrest and
before the detained foreign national makes
any statement or confession in the presence
of police or judicial authontes;"

In its presentation before the Court, the United
States stated the following with regard fo
the requestt admissibtisty:

The purpose of the request is to get a ruling
on a dispute with the Uruted States. Given
the jutisprudence of the Court, the request
confuses the Court’s advisory function;

Analysis of the request would require that
the Court decide tactual allegations, which 1t
cannot do in an advisory proceeding, The
latter is a summary proceeding, wholly
unsuited for deciding complex factual ques-
dons in disputes between States. Ewvidence
can be neither introduced nor tested i an
advisory proceeding. Hence, the United
States is not required to defend itself against
the charges that have been made;

The request seeks to call into question the
conformity of United States domestic law
and practice with human rights norms.
However, as the United States is not party
to the American Convention, this Court
does not have jurisdiction to render its
opinion on these matters;

8 The United States delivered its presentation before the Court in English.
The full text of the original presentation can be consulted in the [ erbating Record
of the Public Hearing. Tt, too, will be published shoertly in the Court’s publications

Senes "B".
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The request is based upon misguided con-
cepts of the consular function;

The Court is being asked to establish a
new and presumably universal human right
to consular notification, one not made
explicit in the principal human rights
instruments —the Universal Declaration,
the International Covenants, or the
American Convention. Instead, it must be
implied from a 1962 treaty on a wholly dif-
ferent subject matter: interstate consular
relations;

The fact that a global treaty affords protec-
tion or advantages or enhances an indivi-
dual’s possibility of exercising his human
rights does not mean that it concerns the
protection of human rights and that the
Court has therefore competence to inter-
pretit;

The request presented by Mexico involves
one sentence in the very long Vienna
Convention on Consular Relations; it 1s
unlikely that this one sentence alone could
transforms the Vienna Convention on
Consular Relations into a treaty "concern-
ing" the protection of human rights in the
American States;

If the Court found that it does have juns-
diction to render the present advisory opin-
ion, there are compelling reasons why 1t
should decline to do so, particularly in light
of the contentious case that Paraguay
brought against the United States before the
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International Court of Justice?, whose sub-
ject mattet and issues are similar to at least
some of those involved m the request; an
advisory opinion would create confusion,
be detrimental to the legal positions of the
parties and could create the risk of inconsis-
tency between the findings of the Inter-
Amencan Court and those of the principal
judicial organ of the United Nations.
Moreover, the Inter- American Court’s inter-
pretation of a treaty to which a vast number
of States outside the hemisphere are party
could create problems elsewhere in the
world.

The United States also argued thatl should the
Court conclude thal an advisory gpinion in Lhis care
was within the compass of ils jurisdiction:

The Court could acknowledge the impor-
tance of consular notification and urge the
States to imptrove their compliance 1n all
cases in which foreign nationals are
detained;

The Court could also find that the Vienna
Convention on Consular Relattons did not
purport to create, and did not create, an
individual human right essential to criminal
due process, an argument amply supported
by its text and its negotiating history, by the
practice of States and by the fact that the
State criminal justice systems must protect

9

The United States later informed the Court of Paraguay’s discontinnance

of the case it had brought against the United States with the International Court
of Justice. See, in that regard, infra, para. 28,
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human rights irrespective of whether con-
sular notification is made and regardless of
the sentence imposed. It is not the purpose
of Article 36 of the Vienna Convention to
establish minimum standards for criminal
proceedings. That Convention does not
make the right to be advised of consular
assistance essential to the host State’s crimu-
nal justice system;

The legislative history of the Vienna
Convention on Consular Relatons shows a
clear bias in favor of respecting the indepen-
dence of domestic criminal justice systems;

No State participating in the negotiations sug-
gested that national criminal justice systems
should be changed to ensure that the criminal
process was held in abeyance pending con-
sular notification; it was understood that com-
inal proceedings could proceed but that notifi-
cation should not be deliberately delayed
while the criminal process was underway;

The right to be advised of consular assis-
tance exists only when the sending State has
the right to conduct consular functions
within the host State; the logical inference is
that the Vienna Convention does not con-
strue it to be a human nght;

The Convention does not establish a right
to consular assistance, as the latter is within
the discretion of the sending State;

Consuls are unlikely to be able to provide
assistance to all their nationals detained
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abroad; hence, it would be dlogical to con-
sider such assistance to be one of the
requirements of the due process;

There is no teason to suppose that even 1f
the sending State provides consular assis-
tance, that assistance will have any bearing
on the outcome of the proceedings; in the
request, Mexico painted an 1dealized but
unrealistic picture of the level of consular
service it is able to provide to its nationals;

The assumption that all foreign nationals
are unfamiliar with the language, customs
and legal system in the host State ts wrong
as a general rule. The United States cites
itself as an example, noting that Mexican
nationals often live within United States ter-
ritory for long periods and that there are
cases in which the foreign national is indis-
tinguishable from the national in his com-
mand of the language, his family and eco-
nomic ties, and familiarity with the host
State’s legal system;

The negotiating history of the Vienna
Convention on Consular Relations and the
practice of States show that there is no
phase in the criminal justice process that
can be used as a point of reference for dis-
tinguishing what constitutes "without
delay"”;

It would be inapproptiate to institute special
rules for consular notification in death
penalty cases, as such rules would apply
only to those countries that use the death
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penalty and would therefore be inconsistent
with the universal character of the Vienna
Convention on Consular Relations;

It is significant to note that there was an
explicit decision that Arricle 36 of the
Vienna Convention on Consular Relations
should not include the obligation of
informing the consular officer of the nature
of the charges brought against the detained
foreign national;

It would be unfair to create a spectal rule for
consular notification in death penalty cases,
as those States that apply the death penalty
would be held to a much higher standard in
the matter of consular notification than
those that do not use the death penalty, even
though the latter may impose very stff sen-
tences, such as life imprisonment, or incar-
cerate prisoners in faciliies where conditions
are chronically life-threatening, and

The Vienna Convention on Consular Relations
does not establish a rule of international law
that stipulates that lack of consular notification
invalidates any subsequent proceedings before
the court or subsequent court rulings.

In response to questions from some of the judges on
the Court, the United States answered that:

While the Vienna Convention on Consular
Relations does establish the right to consular
notification, there is no reason to suppose that
consular notification is essential for the basic
nghts of the due process to be observed;
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Consular noufication should not be deliber-
ately delayed and should be done as soon as
reasonably possible, given the circumstances
in each case; the United States cited some
examples from its own domestic practice;

It was apparent from the fravanx preparatoives
of the Vienna Convention on Consular
Relations that the right of a detained foreign
national to speak to the consular officer was
the corollary of the consular officer’s right
to speak with the detained foreign national;

Instances in which consulates were not
notified should be analyzed on a case-by-
case basis. Although it is possible to sup-
pose a situation in which a national court
might find that the fatlure to notify the con-
sulate was inextricably bound with a failure
of the due process, there is no known case
in which any national court has reached this
conclusion, and

Article 36 of the Vienna Convention on
Consular Relations does not give the individual
the right to have a subsequent legal proceeding
and conviction set aside where the require-
ment of consular notification was not satisfied.

In ils presentation before the Conrt, the
Inter-American Commission confirmed
the arguments given in iy April 30, 1998
brief of commenis and added the following:

As it expressly stipulates that a person
under arrest or detained is to be advised of
his right to consular noufication without
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delay and without exception, the text of
Article 36(1)(b) of the Vienna Convention
on Consular Relations recognizes that the
pretrial phase 1n any criminal proceeding is
critical and the accused must be in a posi-
tion to protect his rights and prepare his
defense;

The duty to notify a detained foreign
national of his right to consular access ties
in with a number of fundamental guarantees
that are vital to ensuring humane treatment
and a fair trial; consular officers have
important verification and protection func-
tons to discharge; these functions were the
reason why Article 36 was included in the
Vienna Convention on Censular Relations;

When an OAS member State that is party to
the Vienna Convention on Consular
Relations fails to comply with its obligations
under Article 36 thereof, it effectively denies
the detained foreign national a right whose
object and purpose is to protect the basic
guarantees of the due process; thus, the bur-
den of proof falls upon that State, and 1t
must show that the due process was respect-
ed and that the individual in question was
not arbitrarily denied the protected right;

To place the burden of proof upon the indi-
vidual would be to deny the protections
tecognized in Article 36 of the Vienna
Convention on Consular Relatons;

International law has recognized that
detained foreign nationals may be at a dis-
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advantage or have problems preparing their
defense; the purpose of Article 36 of the
Vienna Convention on Consular Relations
1s to ensure that those detainces have the
benefit of conferring with their consul,
which provides means to satisfy their right
to a trial with the proper guarantees;

The protections that Article 36 affords are
not substitutes for the requirements of the
due process in criminal law and are not
entirely the same as those requirements;
instead, the purpose of the Article 36 pro-
tections 1s to allow the detained foreign
national to make conscious and informed
decisions to preserve and defend his rights,
and

In the case of the death penalty, the States
Parues’ obligations to scrupulously observe
the guarantees of a fair tnal do not admit of
exception and failure to fulfill that obli-
gation is a flagrant and arbitrary violation of
the right to life.

In response to questions from some of the judges on
the Court, the Inter-American Commission stated
the following:

If the guarantee contained in Article
36(1)(b) of the Vienna Convention cn
Consular Relations is not respected, there 1s
a presumption zuris fanfuer that the arrested
or convicted person has not had benefit of
the necessary guarantees, thus reversing the
burden of proof and leaving it upon the
host State instead.
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28. The following is the Court’s summary of the additional and final
comments from the States participating in this proceeding and from the

Inter-Amencan Commission:

United Mexcican States
stated the following:

10

In 115 "[e[splanation of the questions raised in the
[request]” Mexico

Concerning the first question:

Mexico believed the first question was cru-
cial, "as this was the first time the Court was
being asked to exercise its advisory jurisdic-
tion in respect of a treaty not adopted with-
in the inter-Amnerican {s}ystem";

Although the protection of human rights
may not be the principal object of the
Vienna Convention on Consular Relations,
it 1s clear that its Article 36 contains provi-
sions applicable to the protection of those
rights within the territory of the States
Party, because it accords the mnterested indi-
vidual his nights, and

Other multilateral treaties contain provisions
on the freedom to communicate with con-
sulates and on the duty to advise the interest-
ed parties of that freedom; a reading of
Article 36 of the Vienna Convention on

10 The full text of the final comments presented by the States, organs, insti-
tutions and individuals partcipating 1n the proceeding will be published in due
course. The language of the briefs was Spamish, unless otherwise indicated n

the Coutt-prepated summaries.
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Consular Relations "in the light of those
other mstruments suggests that at the pre-
sent time, the international community
regards that freedom of consular notification
and communication to be human nights"”,

Concerning the second guestion:

This question is of practical consequence
because some national courts consider that
the Vienna Convention on Consular
Relations enshrines the rights and duties of
States exclusively;

Concerning the third question:

There 1s no standard interpretation of the
expression "without delay,” used in Article
36(1)(b) of the Vienna Convention on
Consular Relations, which is why this ques-
tion was posed;

Concerning the fifth't question:

The International Covenant on Civil and
Political Rights 1s obviously a treaty with
respect to which the Court can exercise its
advisory jurisdiction; given the spectfic
cases enumerated in the request, this inter-
pretation could hardly be regarded as a
"mete theoretical exercise';

11 The requesting State’s brief containing the "[e]xplanation of the ques-
tons posed n advisory opmion request OC-16" also contained a section on the
fourth question raised in the request. However, the agent for that Srate read
the text of that seetion during the public hearing that the Court held and irs
content 1s summanzed in the corresponding section (s#prv paragraph 27,
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Concerning the sixth guestion:

The purpose of this gquestion is to determine
whether the notification provided for in
Article 36(1}(b} of the Vienna Convention on
Consular Relations is one of the minimum
guarantees of the due process recognized by
international human nghts law, and specifical-
ly to determine whether the Safeguards guar-
anteeing protection of the rights of those fac-
tng the death penalty "are an interpretative
instrument that must be taken into account
when interpreting Article 14 of the Covenant
[on Civil and Political Rights]", and

Concerning the seventh guestion:

This inquiry raises the question of whether
Article 14 of the Internatonal Covenant on
Civil and Political Rights demands fulfill-
ment of Article 36(1){b) of the Vienna
Convention on Consular Relatons in order
to guarantee a fair trial when the defendant
is a foreign national;

Failure to give the notification required under
Artcle 36(1)(b) of the Vienna Convention on
Consular Relations deprives the accused for-
eign national of consular assistance, which 1s
the "most accessible and suitable means for
compiling the mitigating and other evidence
located in the State of his nationality";

Concerning the eighth question:

When a foreign naoonal 1s on trial, human
tights standards cannot be dissassociated
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from strict compliance with Article 36(1)(b)
of the Vienna Convention on Consular
Relations;

Concerning the ninth question:

This is for confirmation of federal States’
obligations to guarantee throughout their ter-
ritory the minimum guarantees that the
International Covenant on Civil and Political
Rights upholds with respect to the due
ptocess and the importance of complying
with the provisions of Article 36(1)(b) of the

Vienna Convention on Consular Relations;
Concerning the eleventh12 question:

It is evident that when a host State fadls to
comply with its duty to immediately advise
the detained foreign national of his rights
under Article 36{1}(b) of the Vienna
Convention on Consular Relations, the
guarantees of equality upheld in the OAS
Charter are violated;

Concerning the twelfth question:

The purpose of this question is to con-
tribute to the protection of the human

12 Mexico’s brief contaiung the "[e]xplanation of the questions posed in
advisory opinion request OC-16" also contained a section concerning the tenth
question put to the Court m that request. However, in that section, the
requesting State referred the Court to the text explaming the fourth question,
which, as previously pointed out (s#pra foomote 11), the Agent read during the
public hearing the Court held and is summarized in the corresponding section
(sapra paragraph 27).
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United States

rights of prosecuted and convicted aliens
and to help the Inter-American
Commission fulfill its mandate.

In ite brief of May 18, 1999,13 the United States
informed the Court of them following:

Paraguay withdrew the case it brought
against the United States with the
International Court of Justice and the latter,
in turn, removed the case from the docket
on November 10, 1998, and

A similar case, brought by Germany, is stll
pending with the International Court of
Justice;

The United Stater confirmed the following:

From its standpoint, the Court should not
render an interpretation of the Vienna
Convention on Consular Relations, which
is a convention of global import that
addresses consular relations between States
and does not create individual human
rights, and

In any event, the Vienna Convention on
Consular Relations provides no basis for the
type of remedies advocated by other partici-
pants in these advisory proceedings.

13 The text of the United States’ final comments was submitted in English.
The onginal text will he published in due course in the Court’s publications

Sertes "B
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In its breef of final comments, dated Muy 17,
1999, the Inter-Amerecan Commission
stated the following:

By establishing rules to allow consular
access to protect the detainee’s rights during
the phase when those rights are most at
risk, Article 36 of the Vienna Convention
on Consulat Relations contains norms con-
cerning the protection of human rights, in
the meaning given to this expression in
Article 64(1) of the Amertcan Convention,
and provides a solid foundation for render-
ing an advisory opinion;

Even though the preamble of the Vienna
Convention on Consular Relations states
that its purpose is not to benefit individu-
als, it is also apparent that the protection
of individual rights is the primary purpose
of the consular function, as can be
inferred from Article 5 of that
Convention;

The right of access established in Article 36
of the Vienna Conventon on Consulat
Relations is not subject to protests lodged
by the sending States, and 1s closely linked
to the right to the due process established
in the international human rights instru-
ments;

The expression "without delay” in Article
36(1)(b) of the Vienna Convention on
Consular Relations implies that the detainee
1s to be advised of his right to consular not-
fication "as soon as possible”;
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A State that violates its obligations under
Article 36(1)(b) of the Vienna Convention
on Consular Relations automatcally incurs
international responsibility;

If a balance is struck berween the interests
that come into play with the inter-American
system for the protection of human rights,
the criteria by which to measure the conse-
quences of the violation of Article 36(1)(b)
of the Vienna Convention on Consular
Relations must begin with a presumption of
prejudice; it is then up to the State con-
cerned to show that, the failure to notify
notwithstanding, all the guarantees of the
due process were respected,

Violation of Article 36(1)(b) of the Vienna
Conventon on Consular Relations must not
be considered, per se, a violation of the due
process; instead, 1t creates the presumpton
of prejudice, which could be disproved if it
1s shown that all appropriate puarantees of
the due process were observed,;

The examples given by the participants in
these proceedings make a convincing argu-
ment for the case that consular protection
can be an important safeguard to ensure
respect for the due process recognized in
the principal international human rights
instruments;

It is reasonable to surmise that a detained
foreign national 1s at a disadvantage vis-a-
vis the natonal, even though there may be
excepuons to this rule;
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When the violaton of Article 36(1)(b) of
the Vienna Convention on Consular
Relations occurs in a case invelving a capital
offense, strict compliance with all judictal
guarantees must be assured, and

At both the domestic and international lev-
els, the purpose of reparations is to provide
an effective remedy. Within the inter-
American system, an effective remedy might
include such measures as commutation of
sentence, release, the grant of another
appeal, indemnification or, if the victim has
already been executed, compensation for
next of kin.

v
COMPETENCE

29.  Mexico, a member State of the OAS, submitted a request to the
Court seeking an advisory opinion pursuant to Article 64(1) of the
Convention, which states that:

[Tlhe member states of the Organization may consult the Court
regarding the interpretanon of thus Convention ot of other treaties
concerming the protection of human nghts in the American states.
Within their spheres of competence, the organs listed in Chapter X of
the Charter of the Organization of American States, as amended by
the Protocol of Buenos Aires, may in like manner consult the Coutt.

This provision carries the following requirements: precise formulaton of
the specific questtons on which the Court’s opinion is sought; the norms
to be interpreted; the considerations giving tise to the request, and the
name and address of the Agent {Article 59 of the Rules of Procedure of
the Court). Should the request seek an interpretation of "other treaties
concerning the protection of human rights in the Ametican states," the
application is to name the treaty and the parties thereto (Article 60(1)).
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30. The application puts twelve specific questions to the Court for its
opinion, indicates the provisions and treaties to be interpreted, the con-
siderations giving rise to the request and the name and address of its
agent, thereby satisfyving the requirements stipulated in the Rules of
Procedure.

31.  Fulfillment of the stipulated requirements does not necessarily
mean that the Court is obliged to respond to the request. The Court
must base its decision to accept or reject a request for an advisory opin-
ion on considerations that transcend merely formal aspects!* and that fall
within the generic limits that the Court has recognized with regard to the
exercise of its advisory jurisdiction.!® The Court will examine these con-
siderations in the following paragraphs.

32. In regard to its competence ralione materiae to respond to this
request for an advisory opinion, this Court must first determine whether
it has the authority to interpret, in an advisoty opinion, international
treaties other than the American Convention.!0

33.  Twelve questions have been put to the Court involving six different
international instruments; Mexico has divided its question into three sec-
tions, described below:

a.  questions one to four make up the first group. In the first
question, the Court is asked to interpret whether, under Article
64(1) of the American Convention, Article 36 of the Vienna

14 Reports of the Inter-American Commission on Human Rights (Are. 51 of the
American Convention on Human Rights). Advisory Opinion OC-15/97 of
November 14, 1997. Senies A No. 15; para.31.

15 "Other Treaties” Subject to the Advisory Jarisdiction of the Conrt (Art. 64
American Convention on Human Rights). Advisory Opinion OC-1/82 of
September 24, 1982, Serntes A No. 1; para. 13.

16 "Other Treaties” Subject to the Advisory Jurisdiction of the Coart (Art. 64
American Convention on Human Rights). Advisory Opinton OC-1/82 of
September 24, 1982, Senies A No. 1; para. 19.
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Conventon on Consular Relations should be interpreted as con-
taining "provisions concerning the protection of human rights in
the American States;" the other three questions in this first group
seek an interpretation of that Vienna Convention;

b.  questions five to ten comprise the middle group, which
begins with an inquiry as to whether, in connection with Article
64(1) of the American Convention, Articles 2, 6, 14 and 50 of the
Internatonal Covenant on Civil and Political Rights are to be inter-
preted as containing provisions "concerning the protection of
human rights in the American States." The other four questions in
this group seek an interpretation of those articles and thetr relation-
ship to the Safeguards guaranteeing protection of the rights of
those facing the death penalty and the Vienna Convention on
Consular Relations, and

¢ questions eleven and twelve comprise the last group and con-
cern the interpretation of the American Declaration and the OAS
Charter and their relationship to Article 36 of the Vienna
Convention on Consular Relations.

With the lead-in questions to each of the first two groups described

above, the requesting State is seeking an interpretation of the scope of
Article 64(1) of the American Convention with respect to the other inter-
national instruments. "Given that Article 64(1) authonzes the Court to
render advisory opinions ‘regarding the interpretation of thle]
Convention™!7 or other treaties concerning the protection of human
rights in the American States, an advisory request made in this regard is
within the competence of the Court ratione materiae.

35

In consequence, the Court has competence to render an opinion on

the first and fifth questions raised by the requesting State and, once they
have been answered, to respond to questions two to four and six to ten.

17

Interpretation of the American Declaration of the Rights and Duttes of Man within

the Eramework of Article 64 of the Amencan Convention on Human Rights. Advisory
Opinton OC-10/89 of July 14, 1989. Series A No. 10; para. 24.
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36. In Advisory Opinion OC-10, which concerned the Court’s authon-
ty to interpret the American Declaration of the Rights and Duties of
Man, it determined the following:

Article 64(1) of the American Convention authorizes [it], at the
request of a member state of the OAS or any duly qualified OAS
organ, to render advisory opinions interpreting the American
Declaration of the Rights and Duties of Man, provided that in doing
so the Court is acting within the scope and framework of its junisdic-
tion in relation to the Charter and Convention or other treaties con-
cerning the protection of human nghts in the Amencan states.! 8

In that advisory opinion, the Court wrote that "the Charter of the OAS
cannot be interpreted and applied as far as human rights are concerned
without relating its norms, consistent with the practice of the organs of
the OAS, to the corresponding provisions of the [American]
Declaraton."1?

37. The Court therefore considers that it 1s equally competent to ren-
der an opinion on questions eleven and twelve, which are the third group
of questions submutted by Mexico in its request.

38. The Court takes note of the following factual givens submitted by
the requesung State:

a.  the sending State and the host State are both Parties to the
Vienna Convention on Consular Relations;

b. the sending State and the host State are both members of the
OAS;

18 Interpreation of the American Declaration of the Rights and Duties of Man within
the Framework of Artick 64 of the American Convention vn Human Rights. Adwvisory
Opinion OC-10/89 of July 14, 1989. Series A No. 10, single operative para-
gtaph and 4. para. 44.

19 Interpretation of the American Declaration of the Rights and Duties of Man within
the Framewark of Article 64 of the American Convention on Human Rightr. Advisory
Opinion QC-10/89 of July 14, 1989. Series A No. 10, para. 43.
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c.  the sending State and the host State have both signed the
American Declaration;

d.  the host State has ratified the International Covenant on Civil
and Political Rights, and

e the host State has not ratified the American Convention.

39.  'The Court is of the view that the last given cited above is, for all
intents and purposes, irrelevant since whether or not they have ratified
the American Convention, the States Party to the Vienna Convention on
Consular Relations are bound by it.

40. Were the Court to confine its opinion to those States that have not
ratified the American Convention, it would be difficult to aveid making
this Adwvisory Opinion a specific finding on the judicial system and laws
of those States. This, in the Court’s judgment, would go beyond the
object of an advisory opinion:

All the proceeding is designed to do 15 to enable OAS Member
States and OAS otgans to obtain a judicial interpretation of a provi-
sion embodied in the Convention or other human nghts treaties m
the American states,20

41.  Moreover, were the Court to limit the scope of its opinion to mem-
ber States of the OAS that are not Party to the American Conventon, it
would be making its advisory services avaiable to only a handful of
America States, which would not be in the general interest that the
request 1s intended to serve (fnfrz 62).

42.  Therefore, and in exercise of its inherent authority "to define ot
clarify and, in certain cases, to reformulate the questions submitted to
it,"2} the Court finds that the present Advisory Opinion will be based on

20 Restrictions on the Death Penalty (Arts. 4(2) and 4(4) American Convention
on Human Rights). Advisory Opinion OC-3/83 of September 8, 1983. Sentes
A No. 3, para. 22.

21 Enforceability of the right to reply or wrrection (Axts. 14(1), 1(1) and 2 Amencan
Convention on Human Rights). Advisory Opinion OC-7/86 of August 26,
1986. Senes A No. 7; para. 12.
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the following facts: that both the sending State and the host State are
members of the OAS, have signed the American Declaration, have rat-
fied the International Covenant on Civil and Political Rights and are Party
to the Vienna Convention on Consular Relations, irrespective of whether
or not they have ratifted the American Convention on Human Rights.

43. In keeping with its practice, the Court must consider whether an
opinion rendered in response to the "request might have the effect of
altering or weakening the system established by the Convention in a man-
ner detrimental to the individual human being."22

44.  The jurisprudence constante of the Court has been that:

The Court 1s, first and foremost, an autonomous judicial institution
with junsdiction both to decide any contentious cases concering
the interpretation and application of the Convention as well as to
ensure to the vicim of a violaton of the rights or freedoms guaran-
teed by the Convention the protection of those rights.
{Convention, Arts. 62 and 63 and Statute of the Court, Art. 1.)
Because of the binding character of 1ts decisions in contention cases
(Convention, Art. 68), the Court also is the Convention organ hav-
ing the broadest enforcement powers to ensure the effective appli-
cation of the Convention.??

22 "Otber Treaties” Subject te the Advisory Jurisdiction of the Court (Art. 64
American Convention on Human Rights). Advisory Opinion OC-1/82 of
September 24, 1982. Senes A No. 1; opinion two.

23 "Other Treaties” Subject to the Advisory Jurisdiction of the Court (Art. 64
American Convention on Human Rights). Advisory Opinion OC-1/82 of
September 24, 1982. Series A No. 1; para. 22 (emphasis added); Cf. The Effect of
Reservations on the Entry into Force of the American Convention on Human Rightr (Arts.
74 and 75). Advisory Opinion OC-2/82 of September 24, 1982. Series A No.
2; Restrictions on the Death Penalty (Arts. 4{2) and 4(4) Amencan Convention on
Human Rights). Advisory Opinion GC-3/83 of September 8, 1983. Series A
No. 3; Propesed Amendments to the Naturalisation Provirions of the Constitution of Costa
Riea. Advisory Opinion OC-4/84 of January 19, 1984, Series A, No. 4;
Compuliory Membership in an Assoviation Prescribed by Law for the Practice of Journalisnt
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For this reason, when deciding whether or not to respond to a request
for an advisory opinion, the Court must be particularly careful to weigh
whether that opinion might "weaken its contentious jurisdiction or worse
stll, that it might undermine the purpose of the latter, thus changing the
system of protection provided for in the Convention to the detriment of

the victim."2?

45, The Court can weigh a number of considerations when examining
this issue. One, which is largely consistent with the relevant international

(Arts. 13 and 29 of the American Convention on Human Rights). Adwisory
Opinion OC-5/85 of November 13, 1985. Series A, No. 5, The Word "Laws" in
Article 30 of the American Convention on Human Rights. Advisory Opinion OC-
6/86 of May 9, 1986. Sertes A No. 6; Enforceability of the Right to Reply or
Correction (Arts. 14(1), 1(1) and 2 Amerncan Convention on Human Rights).
Advisory Opinion OC-7/86 of August 26, 1986. Senes A No. 7; Habeas Corpus
tn Emergency Sttuations (Arts. 27(2), 25(1) and 7(6) American Convention on
Human Rights). Adwisory Opinion OC-8/87 of January 30, 1987. Series A
No. 8; Judicial Guarantees in States of Emergency (Arts. 27(2), 25 and 8 American
Convention on Human Rights). Advisory Opinion OC-9/87 of October 6,
1987. Senes A No. 9; Interpretation of the American Declaration of the Rights and
Duties of Man within the Framework of Article 64 of the American Convention on Human
Rights. Advisory Opinion OC-10/89 of July 14, 1989, Series A NO. 10;
Excceptions te the Exhanstion of Domestic Remedies (Art. 46(1), 46(2)(a} and 46(2)(b)
American Convention on Human Rights). Advisory Opinion QC-11/90 of
August 10, 1990, Senmes A No. 11; Compatibility of Draft Legisiation with Article
8(2)(k) of the American Convention on Human Rights. Advisory Opinion OC-12/91
of December 6, 1991. Senes A No. 12; Certain Attributes of the Inter-American
Commisston on Human Rights (Arts. 41, 42, 44, 46, 47, 50 and 51 of the American
Convention on Human Rights). Advisory Opinion OC-13/93 of July 16, 1993.
Series A No. 13; International Responsibility for the Promuigation and Enforcement of
Laws in Violation of the Convention (Arts. 1 and 2 of the American Convention on
Human Rights}. Advisory Opinion OC-14/94 of December 9, 1994. Seres A
No. 14; Reports of the Inter-American Commission on Human Rights (Art. 51 of the
American Convention on Human Rights). Advisory Opinion OC-15/97 of
November 14, 1997. Senes A No. 15.

24 “Other Treaties” Subject to the Advisory Jurizdiction of the Court (Art. 64
Amencan Convention on Human Rights), Advisory Opinion OC-1/82 of
September 24, 1982, Series A No. 1; para. 24,
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case-law on this subject matter,25 concerns the fact that by requesting an
advisory opinion, a member State could obtain a determination on an
issue that might eventually be put to the Court as part of a contentious
case.26 However, this Court has noted that the existence of a difference
concerning the interpretatton of a provision does not, per s¢, constitute an
impediment for exercise of the advisory function.2’

46. Under the heading of "[Clonsiderations that gave rise to the
request,” Mexico mentioned that it had made numerous representations
on behalf of some of its nationals, whom the host State had not
informed, "either immediately or subsequently, of their right to commu-
nicate with Mexican consular authorities” and who had been sentenced to
death.28 Also, "[by] way of example" the requesting State described the

25 CE. Interpretation of Peace Treaties with Bulgaria, Hungary, and Romania, First
Phase, Advisory Opiuon, 1.CJ. Reports 1950; Reservations to the Convention an the
Prevention and Prnishment of the Crime of Genoalde, Advisory Opinion, I1.C.J. Reports
1951; Legal Consequences for States of the Continued Presence of South Africa in Namibia
(Sauth West Africa) notwithstanding Securtty Council Resolutton 276 (1970}, Adwisory
Opinion, L.C.J. Reports 1971; Western Sabara, Advisory Opinion, [.C]. Reports
1975; Applicability of Article 171, Section 22, of the Convention on the Privileges and
Immunities of the United Nations, Advisory Opinion, 1.C.J. Reports 1989.

26 Compuliory Membership in an Assgation Prescribed by Law for the Practice of
Journalism (Arts. 13 and 29 Amercan Convention of Human Rights). Adwvisory
Opinion OC-5/85 of November 13, 1985. Senes A No. 5; para. 22; Cf. Reports
of the Inter-American Commission on Human Rights {Art. 51 of the American
Convention on Human Rights). Advisory Opinion OC-15/97 of November
14, 1997. Sertes A No. 15; para. 31.

27 Restrictions on the Death Penalty (Arts. 4(2) and 4(4) Amencan Convention
on Human Rights). Advisory Opinton OC-3/83 of September 8, 1983. Series
A No. 3, para. 38; Cf. Excepiions to the Exhaustion of Domertic Remedies (Art. 46(1),
46(2){a) and 46{2){b) Amernican Convention on Human Rights). Advisory
Opinion OC-11/90 of August 10, 1990, Senes A No. 11; para. 3; Compatibility
of Draft Legiriation with Article 8(2)(h) of the American Convention on Human Rights.
Advisory Opinion OC-12/91 of December 6, 1991. Series A No. 12; para. 28.

28 Sec also the Verbatim Record of the Public Hearing: Mexico's initial presentation,
p- 18.
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cases of six people and made specific reference to the practice and taws
of the United States, a member State of the QAS2? This pattern was also
in evidence in the written cominents and oral arguments of other mem-
ber States>? and in the briefs filed by the ami curtae3! some of which
also had appended documents to their comments to support the merits
of the arguments concerning the cases described in those preseﬂtat_ions.-”2
FFor these reasons, one State that appeared before the Court?? was of the

20 Reguest, pp. 1 to 2, 6 to 7, and 9 to 11. Ses alro the brnef of additonal
comments submitted by Mexico, pp. 1 fo 5 and attachments; Sccond brief of
addirional comments submitted by Mexico, (supra para. 28), the document titled
"American-Mexican Claims Commission, Faulkner Case, Opinion and
Decision, November 2, 1926" and the document titled "Additional information
on consular protection services for Mexican nationals abroad”; Brief "[e]xplain-
ing the questions posed in the advisory opinion request OC-16," presented by
Mexico, pp- 3, 8, 10 and 11; and Verbatim Record of the Public Hearing: Mexaco's ini-
tial presentation, p. 15.

30 Report presented by the Dominican Republic, p. 4; Briefs of comments
presented by Honduras, p. 2; Paraguay, pp.2-3; Costa Rica, p. 4, and the United
States, p. 12 (text and note 7), pp. 29 to 38 and 41 to 46. See abio:  Verbatim
Revord of the Public Hearing, Honduras® argament, p. 54; Paraguay’s argument, pp. 57 to
00, the Domunican Republic's argument, p. 63, and the United Stater’ argument, p. 69.

31 Cf. Bdefs of comments presented by Jean Terranova, Esq., in extenso; S.
Adele Shank and John Quigley, /n extenso; Robert L. Steele, in extenso; Death
Penalty Focus of California, pp. 2 to 12; José Trmdad Loza, in extenso, the
International Human Rights Law Institute of DePaul University College of Law
and MacArthur Justice Center of the Umniversity of Chicago Law School, pp. 28
to 46; Minnesota Advocates for Human Rights and Sandra Babcock, pp. 3, 6 to
8, and 21 to 23; Mazk J. Kadish, pp. 4 to 6, 19 to 33, 52 to 56 and 69 to 70,
Bonnie Lee Goldstein and William H. Wrght, pp. 2 to 28; Jimmy V. Delgado,
in exctenso. See alo, the Brief of Final Comments presented by the International
Human Rights Law [astitute of Depaul University College of Law and
MacArthur Justice Center of the University of Chicago Law School, pp. 1 to 2
and appendices [, II and 111, and Mr. José Trimdad Loza, pp. 1, 3, 5 and 6.

32 Buef presented by Ms. Jean Terranova, attachments 1 to 12; bnef pre-
sented by Mr. Robert L. Steele.

33 Cf. The United States’ wrtten comments and its oral arguments before
the Court.
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view that the request could be regarded as a contentious case in disguwise,
since the questions it posed did not turn solely on legal issues or treaty
interpretation; that State’s position was that a response to the request
required that facts in specific cases be determined.

47. The Court obsetves that it may not rule on charges or evidence
alleged against a State because to do so would be at variance with the
nature of its advisory function and would deny the respective State the
opportunities to defend itself that it would have in a contentious proceed-
ing3* This is one of the distinctive differences between the Court’s con-
tentious and advisory functions. In exercise of its contentious jurisdiction:

... the Court must not only interpret the applicable norms, determine
the truth of the acts denounced and decide whether they are a violation
of the Convention imputable to a State Party; it may also rule "that the
injured party be ensured the enjoyment of his rght or freedom that
was violated." [Convention, Article 63(1)] The States Parties to such
proceeding ate, moreover, legally bhound to comply with the decisions
of the Court in contentious cases. [Convention, Article 68(1).]3%

To the contrary, in exercising its advisory jurisdiction, the Court is not
called upon to settle questions of fact, but rather to throw light on the
meaning, object and purpose of international human rights norms3¢
Here, the Court is performing an advisory function.>?

34 Iuternational Responsibility for the Promulgation and Enforcement of Laws in
Lialation of the Convention (Arts. 1 and 2 Amerncan Convention on Human
Rights). Advisory Opinion OC-14/94 of December 9, 1994. Series A No. 14;
para. 28,

35 Regrictions to the Death Penalty {Arts. 4(2) and 4(4) American Convention
on Human Rights). Adwvisory Opinton OC-3/83 of September 8, 1983, Senes
A No. 3; para. 32

36 International! Responsibility for the Promulgation and Enforcement of Laws in
Vislation of the Convention (Arts. 1 and 2 American Convention on Human Rights).
Advisory Opinion OC-14/94 of December 9, 1994. Senies A No. 14; para. 23.

37 CF "Orher Treaties” Subject to the Advisory Jurisdiction of the Court (Art. 64
American Convention on Human Rights), Advisory Opinion OC-1/82 of



ADVISORY OPINION OC-16/99 227

48.  As to the difference between its advisory and contentious jurisdic-
tions, the Court has recently clarified that

25, The advisory junsdiction of the Court differs from its con-
tentious jurisdiction in that there are no “partes” involved i the adwi-
sory proceedings nor is there any dispute to be settled. The sole pur-
pose of the advisory function is "the inserpretatton of this Convention or of
other treaties coneerning the profection of human rights in the American states.”
The fact that the Court’s advisory jurisdiction may be invoked by all
the Member States of the OAS and 1ts main organs defines the dis-
tinction between its advisory and contentious jurisdictions.

26.  The Court therefore observes that the exercise of the adviso-
ry funcdon assigned to 1t by the American Convenuon is mulnlater-
al rather than litigious 1n nature, a fact farthfully reflected v the
Rules of Procedure of the Court, Article 62(1) of which establishes
that a request for an advisory opinion shall be rransmitted to all the
"Member States”, which may submirt their comments on the request
and participate n the public heanng on the matter. Furthermore,
while an adwvisory opinion of the Court does not have the hinding
charactet of a judgment 1n a contenttous case, it does have undeni-
able legal effects. Hence, it is evident that the State or organ
requesting an advisory opinion of the Court 1s not the only one
with a legititnate interest in the outcome of the procedure.38

49.  The Court observes that the use of examples places the requestin a
particular context>? and illustrates the differences as to the interpretation

September 24, 1982, Series A No. 1; para. 51; Cf. Restrictions to the Death Penally
{Arts. 4(2) and 4(4) American Convention on Human Rights). Advisory
Opinion OC-3/83 of September 8, 1983, Sertes A No. 3, para. 32, and
Interprotation of Peace Treatier, Advisory Opinion, L.CJ. Reports 1950, p. 65.

38  Reports of the Inter-American Commisiign on Human Rights (Art. 51 of the
American Convention on Human Rights). Advisory Opinion OC-15/97 of
November 14, 1997, Seties A No. 15; paras. 25 and 26.

39 Jadicial Guarantess in Stater of Emergency (Arts. 27(2), 25 and 8 Amencan
Convention on Human Rights). Advisory Opinion OC-8/87 of October 6,
1987. Senes A No. 9, para. 16.
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that might be given of the legal issue raised in the present Advisory
Opinion,* without the Court having to rule on those examples.*! The
use of practical situations allows the Court to show that its Advisory
Opinion is not mere academic speculation, and is warranted by the bene-
fit it might have for international protection of human rights.42

50. Hence, without ruling on any contentious case mentioned in the
course of these advisory proceedings,4? the Court is of the view that it
should examine the subject matter of this advisory opinion tequest.

%

51. The Inter-American Commuission informed the Court that it was
formally processing a petition involving an alleged violation of Article 36
of the Vienna Convention on Consular Relations. 44

40 Restrictions to the Death Penalty (Arts. 4(2) and 4(4) Amencan Convention
on Human Rights). Advisory Opinson OC-3/83 of September 8, 1983. Seres
A No. 3; paras. 44 sx fine and 45.

41 International Responsibility for the Promulpation and Enforcement of Laws in
Volation of the Convention (Arts. 1 and 2 American Convention on Human Rights).
Advisory Opiion OC-14/94 of December 9, 1994. Series A No. 14; para. 27.

42 Judicial Guarantees in States of Emergency (Arts. 27(2), 25 and 8 Amercan
Convention on Human Rights),  Advisory Opinion OC-8/87 of October 6,
1987. Series A No. 9; para. 16.

43 Cf. footnotes 29 to 32.

44 Bnef of comments submitted by rthe Inter-American Commission, p. 5.
While the Commission also mentioned the Cartille Petrussd et al. case now
before the Court as one involving Article 36 of the Vienna Convention on
Consular Relations, the Court's Judgment on Preliminary Objections 1n that case
already found thar 1t did not have competence to rule on that point because the
Commission’s own findings on the matter were not included in its Report
17/97 (Ct. Castillo Petrugzi et al.Case, Preliminary Objections, Judgment of
September 4, 1998, Series C No. 41; paragraphs 68 and 69, and operative para-
graph two).
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52. However, this request and the Sumuna casc are two cntrely differ-
ent proceedings. Any interpretation the Court makes of Article 36 of the
Vienna Convention on Consular Relations cannot be taken as a ruling on
the facts in the petition pending before the Inter-American Commission.
The Court, therefore, finds no reason to suppose that the rendering of
this Advisory Opinion could be in any way prejudicial to the interests of
the petitioner in the Santana case.

53.  lLastly, the Court has to consider the circumstances of the present
proceedings and decide whether, in addition to the reasons already exam-
ined, there might be other analogous reasons that would cause it to
decline the request for an advisory opinion.®>

54.  The Court is mindful of the contentious cases pending before the
International Court of Justice concerning a(n) (OAS Member) State’s
alleged violation of Article 36 of the Vienna Convention on Consular
Relations (the Breard and LaGrand cases).

55.  During the eatly stages of these advisory proceedings, the United
States and Paraguay informed this Court that the latter had brought a
case against the United States with the International Court of Justice,
which was the Breard case. Because that case was pending, the United
States argued that this Court should defer consideration on this request
for reasons of "prudence, if not considerations of international comi-

ty."46

56. Paraguay later decided to desist from its case with the International
Court of Justuce. However, in its brief of final comments in these adviso-
ty proceedings, the United States reported that Germany, too, had
brought a case against the former with the International Court of Justice,
on the same legal issue raised in the Breard case. This second case (the

45 “Other Treaties” Subject to the Advisory Jurisdiction of the Conrt (Art. 64
American Convention on Human Rights). Advisory Opinion OC-1/82 of
September 24, 1982, Series A No. 1; operative paragraph two.

46 Wntten comments of the United States, p. 4 (English), p. 5 (Spanish).
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LaGrand case) was initiated with the International Court on March 2,
1999,*7 more than a year after Mexico submitted its request for an advi-
sory opinion from this Court and eight months after the Court conclud-
ed the oral phase of these proceedings.

57. Even so, the Court is of the opinion that it should consider
whether, under the rules of the American Convention, the fact that a
contentious case is pending with another international court can be a fac-
tor in a decision to admit or decline a request for an advisory opinion.

58.  Arucle 31 of the Vienna Convention on the Law of Treaties pro-
vides that a treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their con-
text and in the light of its object and purpose. The object and purpose of
the American Convention is effective protection of human rights.
Hence, when interpretung that Convention the Court must do it in such a
way that the system for the protection of human rights has all its appro-
priate effects (effer utile). 48

47 LCJ.; LaGrand Case (Germany v. United States of America), Application
mstituting proceedings, filed i the Registry of the International Court of
Justice on 2 March 1999, p. 1.

48 YOther Treaties” Subject to the Advisery Jurisdiction of the Court (Art. 64
Amernican Convention on Human Rights), Advisory Opinion OC-1/82 of
September 24, 1982. Senes A No, 1; paras. 43 er seq. ; Cf. The Effect of Reservations
on the Entry into Force of the American Conventton on Human Rights (Arts. 74 and 75).
Advisory Opinion OC-2/82 of September 24, 1982, Series A No. 2; paras. 19
ef seq.; Restrictions on the Death Penalty (\rts. 4(2) and 4(4) Amencan Convention
on Human Righrs). Adwvisory Opinion OC-3/83 of September 8, 1983. Seres
A No. 3; paras. 47 ¢f seq.; Propased Amendments fo the Naturalization Provisions of the
Constitution of Costa Rica.  Advisory Opinien OC-4/84 of January 19, 1984,
Series A, No. 4, paras. 20 et seq.; Compuliory Membersbip in an Association Prescribed
by Law for the Practice of Journalirm (Arts. 13 and 29 of the American Convention
on Human Rights). Adwvisory Opinion OC-5/85 of November 13, 1985. Seres
A, No. 5; paras. 29 ef seq.; The Word "Laws" in Artick 30 of the American Congention
o Flaman Rightr. Advisory Opinion OC-6/86 of May 9, 1986. Seres A No. 6;
paras. 13 ef seq.; and, inter alia, V'elisques Rodrigues; Care, Preliminary Objections,
Judgment of June 26, 1987. Sedes C No. 1; para. 30; Fairén Garbi and Solis
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59.  This Court has held that the purpose of its advisory jurtsdiction is:

. to assist the American States in fulfilling their international
human nghts obligations and to assist the different organs of the
inter-Amercan system to carry out the functions assigned to them
in this field +?

60. The Court has clarified the meaning of its advisory juntsdiction in
general terms so as not to weaken its contentious jurisdiction in a manner

prejudicial to the rights of victims of possible human rights violations.>

61. However, this Court cannot be restrained from exercising its adwvi-
sory jutisdiction because of contentious cases filed with the International
Court of Justice. Itis important to recall that under its Stature, this Court
15 an "autonomous judicial institution."3! The Court has already held
that:

. the possibility of conflicting interpretations 1s 4 phenomenon
common to all those legal systems that have certain courts which
are not hierarchically integrated. Such courts have junsdiction to
apply and, consequently, interpret the same body of law. Here it 15,

Corrales Case, Prefiminary Objections, Judgment of June 26, 1987. Sertes C No. Z;
para. 35; Godiney Crug Case, Preliminary Objections, Judgment of June 26, 1987.
Series C No. 3; para. 33; Paniagua Morales et al. Case, Preliminary Objections,
Judgment of January 25, 1996. Series C No. 23; para. 40.

49 "Orher Treaties” Subject to the Advisory Jurisdiction of the Court (Art. 64
Amercan Convention on Human Rights), Advisory Opinion OC-1/82 of
September 24, 1982, Senes A No. 1; para. 25.

50 "Other Treaties” Subject to the Advisory Jurisdiction of the Conrt (Art. 64
Amerncan Convention on Human Rights), Advisory Opinion OC-1/82 of
September 24, 1982, Series A No. 1; para. 24.

51  Statute of the Inter-Amercan Court of Human Rights (hereinafter the
"Statute™). Adopted through Resclution No. 448, approved by the General
Assembly of the Organization of Amencan States at its ninth regular session,
held in La Paz, Bolivia, October 1979, Article 1.
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therefore, not unusual to find that on certain occasions courts reach
conflicting or at the very least different conclusions in interpreting
the same rule of law. On the international law plane, for example,
because the advisory jurisdiction of the International Court of
Justce extends to any legal question, the UN Security Council or
the General Assembly might ask the International Court to render
an advisory opinion concerning a treaty which, without any doubt,
could also be interpreted by this Court under Article 64 of the
Convention. Even a restrictive interpretation of Article 64 would
not avoid the possibility that this type of conflict might arise.>2

62.  The request from Mexico is with regard to a situation that concerns
the "protection of human rights in the American States," and with
respect to which there is a general interest in the Court’s finding, as evi-
denced by the unprecedented participation in these proceedings of eight
member States, the Inter-American Commission and 22 individuals and
institutions as @ oeriae.

63. The legitimate interests that any member State has in the outcome
of an advisory proceeding are protected by the opportunity it 1s given to
patticipate fully in those proceedings and to make known to the Court its
views on the legal norms to be interpreted,® as has happened in the case
of these advisory proceedings.

64. In exercising its jurisdiction over this matter, the Court is mindful
of the permissive scop654 of its advisory function, unique n contempo-

52 "Other Treaties” Subject to the Advisery Jurisdiction of the Court (Art. 64
American Convention on Human Rights), Advisory Opinion OC-1/82 of
September 24, 1982, Sertes A No. 1; para. 50.

53 Restrictions i the Death Penalty {Arts. 4(2) and 4(4) Amencan Convention
on Human Rights}. Advisory Opinion OC-3/83 of September 8, 1983. Senes
A No. 3; para. 24

54 "Other Treaties” Subject to the Advisory Jurisdiction of the Conrt (Art. 64
American Convention on Human Rights), Advisory Opinion OC-1/82 of
September 24, 1982, Seres A No. 1; para. 37; and Propesed Amendment of the
Naturalization Provisions of the Constitution of Costa Rica.  Advisory Opinion OC-
4/84 of january 19, 1984, Series A No. 1; para. 28
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rary international law>> which enables it "to perform a service for all of
the members of the inter-American system and is designed to assist them
in fulfilling their international human rights obligations"3¢ and:

. to assist states and organs to comply with and to apply human
nghts treaties without subjecting them to the formalism and the

sanctions assoctated with the contentious judicial process.?’

65. The Court concludes that interpretation of the Ametican
Convention and any "other treaties concerning the protection of human
rights in the American States” provides all the member States of the OAS
and the principal organs of the inter- American system for the protection
of human rights with guidance on relevant legal questions of the kind
ratsed in this request, which the Court will now proceed to answer.

v
STRUCTURE OF THE OPINION

66.  Exercsing the prerogative that every court has to order its decisions
according to the logical structure that it believes will best serve the interests
of justice, the Court will take up the questions raised in the following order:

a. It will first study the 1ssues bearing upon the relattonship of
Article 36 of the Vienna Convennon on Consular Relations to the

55  Restrictions to the Death Penaltyy (Arts. 4(2) and 4(4) American Convention
on Human Rights), Advisory Opinion OC-3/83 of September 8, 1983. Series
A No. 3; para. 43.

56  "Other Treaties” Subject to the Advisory Jurisdiction of the Conrt (Art. 64
Amerncan Convention on Human Rights), Advisory Opinion OC-1/82 of
September 24, 1982. Series A No. 1; para. 39.

57 Restrictions to the Death Penalty (Arts. 4(2) and 4(4) Amernican Convention
on Human Rights). Adwvisory Opiion OC-3/83 of September 8, 1983. Seres
A No. 3; para. 43; Cf. Reports of the Inter-American Commission (Art. 51 of the
Amercan Convention on Human Rights). Advisory Opinion OC-15/97 of
November 14, 1997. Senes A No. 15; para. 22.
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protection of human rights in the American States, and some char-
acteristics of the right to information on consular assistance (first,
second and third questions);

b. It will then state its findings as to the relationship that the
provisions of the International Covenant on Civil and Political
Rights have to the protection of human rights in the American
States (fifth question);

c. It wll then examine the questions that concern the relaton-
ship between the right to information on consular assistance and
the guarantees of the due process and the principle of equal justce
(sixth, seventh, eighth and eleventh questions):

d.  Once it has completed the analysis desctibed above, it will
look at the legal consequences of a host State’s failure to provide a
detained foreign national with informauon on consular assistance
(fourth, tenth and twelfth questons), and lastly

e. It will respond to the request concerning the obligations of
federal States in the matter of the right to information on consular
assistance (ninth question).

67.  The Court will examine each set of questions according to its essen-
tial content and will offer the conceptual response that, in its view, goes
toward establishing the Court’s opinion as regards the set of questions as a
whole, 1f possible, or the individual questions taken separately, if necessary.

VI
THE RIGHTS TO INFORMATION ON CONSULAR
ASSISTANCE, NOTIFICATION AND COMMUNICATION,
AND OF CONSULAR ASSISTANCE, AND
THEIR RELATIONSHIP TO THE PROTECTION
OF HUMAN RIGHTS IN THE AMERICAN STATES
(First guestion)

68. In 1ts request for an advisory opinion, Mexico asked the Court to
mterpret whether
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Under Article 64(1) of the American Convention, |...] Arnele 36 of
the Vienna Convention [on Consular Relations] [should] be mter-
preted as containing provisions concerning the protection of
human nghts in the American States.

69, As stated previously (smpra 29), the Court has jurisdiction to mter-
pret, in addition to the American Convention, "other treaties concerning
the protection of human rights in the American States.”

70.  In Advisory Optnion OC-10, the Court interpreted the word
"treaty," as the term is employed in Article 64.1 of the Convention, to be
"at the very least, [an| international instrument of the type that is gov-
crned by the two Vienna Conventions': the 1969 Vienna Convention on
the Law of Treaties and the 1986 Vienna Convention on the Law of
Treaties among States and International Organizations or among
International Organizations.’® The Court has also held that the treaties
of which Article 64.1 speaks are those to which one or more American
States 1s party, with an American State understood to mean a Member
State of the OAS.3? Lastly, the Court once again notes that the language
of the article in question indicates a very ‘expansive’ tendency, one that
should also inform its interpretation.®?

71.  The Vienna Convention on Consular Relations is an "international
agreement concluded between States in written form and governed by

58 Interpretation of the American Declaration of the Rights and Duties of Man within
the Framework of Article 64 of the American Convention on Human Rights. Advisory
Opinion OC-10/89 of July 14, 1989. Sentes A No. 10; para. 33.

39 "Orher Treaties” Subject ta the Advisory Jurisdiction of the Court (Art. 04
Amencan Convention on Human Rights), Advisory Opinion OC-1/82 of
September 24, 1982. Series A No. 1; para. 35.

GO "Ouher Treaties” Subject to the Advisory Jarisdiction of the Court (Art. 64
American Convention on Human Rights), Advisory Opinion OC-1/82 of
September 24, 1982, Sertes A No. 1; para.17.
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international law," in the broad sense of the term as defined in the 1969
Vienna Convention on the Law of Treaties. All the Member States of the
OAS but two —Belize and St. Kitts and Nevis- are Party to the Vienna
Convention on Consular Relatons.

72.  For purposes of this Advisory Opinion, the Court must determine
whether this Treaty concerns the protection of human rights in the 33
Amertcan States that are Party thereto; in other words, whether it has
beaning upon, affects or is of interest to this subject matter. In analyzing
this issue, the Court reiterates that the interpretation of any norm is to be
done in good faith in accordance with the ordinary meaning to be given
to the terms used in the treaty in their context and in the light of its
object and purpose (Article 31 of the Vienna Convention on the Law of
Treaties®!) and that an interpretation may, if necessary, involve an exami-
nation of the treaty taken as a whole.

73.  Some brefs of comments submitted to the Court observed that the
preamble to the Vienna Convention on Consular Relations notes that in
the drafting process, the States Party realized that:

. the purpose of [consular] privileges and immunides is not to
benefit individuals but to ensure the efficient performance of func-

tions by consular posts on behalf of their respective States...62

Thus, the Vienna Convention on Consular Relations would not appear to
be intended to confer rights to individuals; the nights of consular commu-
nication and notification are, "first and foremost”, rights of States.

74, Having examined the fravaux preparatoire for the preamble of the
Vienna Convention on Consular Relations, the Court finds that the "indi-
viduals" to whom 1t refers are those who perform consular functons, and

61 Ct. "The Ward Laws" in Article 30 of the American Convention on Human
Rightr. Advisory Opinion OC-6/86 of May 9, 1986. Sertes A No. 6; para. 13,

62 Vienna Convention on Consular Relations. Document A/ CONF.25/12;
paragraph five of the preamble, in accord with paragraph four thereof.
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that the clanfication cited above was intended to make it clear that the
privileges and immunities granted to them were for the performance of
thetr functions.

75.  The Court observes, on the other hand, that in the Case Concerning
United Statey Diplomatic and Consular Staff in Tebran, the Unired States linked
Article 36 of the Vienna Convention on Consular Relattons with the
rights of the nattonals of the sending State.93 The International Court of
Justice, for 1ts part, cited the Untversal Declaration m the respectve judg-
ment.%¢

76.  Mexico, moreover, 1s not requesting the Court’s interpretation as to
whether the principal object of the Vienna Convention on Consular
Relations 1s the protection of human rights; rather, 1t 1s asking whether
one provision of that Convention concerns the protection of human nghts,
This 1s an important point, given the advisory jurisprudence of this
Court, which has held that a treaty can wmern the protecuion of human
rights, regardless of what the principal purpose of that treaty might be.63
Therefore, while some of the comments made to the Court concerning
the principal object of the Vienna Convention on Consular Relations to
the effect that the treaty 1s one intended to “strike a balance among States’
are accurate, this does require that the Treaty be dismissed outright as
one that may indeed concern the protection of an individual’s fundamental
rights in the American hemisphere.

77.  The discussions of the wording of Article 36 of the Vienna
Convention on Consular Relations turned on the common practice of
States in the matter of diplomatic protection. That article reads as follows:

63 L.C.]. Pleadings, United Siates diplomatic and consular staff in Tebran; LCJ.
Pleadings, Oral Arguments, Documents, p. 173-174.

64 United States diplomatic and consular staff in Tebran, judgment, 1.C.]. Report
1980, pp. 3 and 42.

65 "Other Treaties” Subject to the Advisory Jurisdiction of the Conrt (Art. 64
American Convention on Human Rights), Advisory Opinton OC-1/82 of
September 24, 1982, Series A No. 1; opinion, first paragraph.
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1. With a view to facilitating the exercise of consular functions
relating to nationals of the sending State:

a) consular officers shall be free to communicate with
nationals of the sending State and to have access to them.
Nationals of the sending State shall have the same freedom
with respect to communication and access to consular offi-
cers of the sending State;

78. The sub-paragraph cited above recognizes the right to freedom of
communication. The text in question makes it clear that both the con-
sular officer and the national of the sending State have that right, and
does not stipulate any qualifications as to the circumstances of the
nationals in questuon. Further, the most recent international criminal
1law%% recognizes the detained foreign national’s right to communicate
with consular officers of the sending State.

79.  Therefore, the consular officer and national of the sending State
both have the right to communicate with each other, at any ume, in order
that the former may proper discharge his functions. Under Article 5 of
the Vienna Convention on Consular Relations, consular functions con-
sist, snter alza, in the fo]lowing:(’-"

a) protecting in the host State the interests of the sending State
and of its nationals, both individuals and bodies corporate, within
the limits permitted by mternational law;

66 Rules governing the detention of persons awaiting trial or appeal before the Tribunal
or othermise detained on the authority of the International Tribunal for the Prosecution of
Persons Responsible for Serous 1iolations of International Humanitarian Law Committed
tn the Terrttory of the Former Yugorlavia since 1991 ar amended on 17 Noverber 1997,
I'T/38/REV.7; Rule 65.

67 Vienna Convention on Consular Relanons, Art. 5.
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e) helping and assisting nationals, both indiveduals and bodies
corporate, of the sending State;

1) subject to the practices and procedures obtaming m the host
State, representing or arranging approptiate representation for
nattonals of the sending State before the tribunals and other author-
ities of the host State, for the purpose of obtaining, in accordance
with the laws and regulations of the host State, provisional mea-
sures for the preservation of the rights and interests of these nation-
als, where, because of absence or any other reason, such nationals
are unable at the proper time to assume the defence of their nghts

and interests;

80. Taking the above-cited texts as a whole, 1t is evident that the
Vienna Convention on Consular Relations recognizes assisfance to a
national of the sending State for the defense of his rights before the
authorities of the host State to be one of the paramount funcrions of a
consular officer. Hence, the provision recognizing consular communica-
tion serves a dual purpose: that of recognizing a State’s right to assist its
nationals through the consular officer’s actions and, correspondingly, that
of recognizing the correlative right of the national of the sending State to
contact the consular officer to obtain that assistance.

81. Sub-paragraphs (b} and (c) of Article 36(1) of the Vienna
Convention on Consular Relations concern consular assistance in one
particular situaton: deprivation of freedom. The Court 1s of the view
that these sub-paragraphs need to be examined separately. Sub-para-
graph (b) provides the following:

if he so requests, the competent authortes of the host State shall,
without delay, inform the consular post of the sending State if,
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within its consular district, a national of that State is arrested or
committed to prison or to custody pending tmal or i1s detamned in
any other manner. Any communication addressed to the consular
post by the person arrested, in prison, custody or detention shall
also be forwarded by the said authorties without delay. The said
authorities shall inform the person concemned without delay of his
rights under this sub-paragraph.

This text recognizes, infer affa, a detained foreign national’s right to be
advised, without delay, that he has:

a)  the right to request and obtain from the competent authori-
ties of the host State that they inform the approprate con-
sular post that he has been arrested, committed to prson,
placed in preventive custody or otherwise detained, and

b)  the right to address a communication to the appropriate con-
sular post, which is to be forwarded "without delay”.

82.  The bearer of the rights mentioned in the preceding paragraph,
which the international community has recognized in the Body of
Principles for the Protection of All Persons under Any Form of
Detenton or Irnprisonment,(‘s is the individual. In effect, this article 1s
unequivocal in stating that rights to consular information and notification
are "accorded" to the interested person. In this respect, Article 36 1s a
notable exception to what are essentially States’ rights and obligations
accorded elsewhere in the Vienna Convention on Consular Relations. As

68  Cf. Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment, adopted by the United Nations General Assembly,
Resolution 43/173 of 9 December 1988, Principle 16.2; Cf. Rules governing the
detention of persons awaiting trial or appeal before the Tribunal or otherwise detained on the
anthority of the International Tribunal for the Prosecution of Persons Responsible for Sertous
1 %iodutions of Iniernational Humanttarian Law Commitied in the Territory of the Former
Yugoilavia since 1991, as amended on 17 November 1997, IT/38/REV.7, Rules 65,
Declaration on the human rights of individuals who are not nationals of the country tn which
they live, adopted by the United Nations General Assembly, Resclution 40/144
of 13 December 1985, Art. 10.
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interpreted by this Court in the present Advisory Opimton, Article 36 1s a
notable advance over internatonal law’s traditional conceptions of this

subject.

83,  The nghts accorded to the individual under sub-paragraph (b) of
Article 36(1), cited carlier, tie in with the next sub-paragraph, which
reads:

(¢}  consular officers shall have the right to visit a national of the
sending State who 1s in prison, custody or detention, to converse
and cortespond with him and to arrange for his legal representation.
‘Thev shall also have the right to visit any natonal of the sending
State who is 1n prison, custody or detention in their district in pur-
suance of a judgment. Nevertheless, consular otficers shall refrain
from taking action on behalf of a national who is in prison, custody
or detention if he expressly opposes such actien.

[t can be inferred from the above text that exercise of this right 1s limited
only by the individual’s choice, who may "expressly” oppose any inter-
vention by the consular officer on his behalf. This confirms the fact that
the rights accorded under Article 36 of the Vienna Convention on
Consular Relations ate rights of indviduals.

84. The Court therefore concludes that Article 36 of the Vienna
Convention on Consular Relations endows a detained foreign national
with individual dghts that are the counterpatt to the host State’s correla-
tive dutles. This interpretation is suppotted by the article’s legislative his-
tory. There, although 1n principle some States believed that it was inap-
propriate to include clauses regarding the rights of nationals of the send-
ing State®?, in the end the view was that there was no reason why that
instrument should not confer rights upon individuals.

69  This was the objection raised by Venezuela (4/CONF.25/C.2/L.100 and
AJCONF, 25/16 17l I, pp.331 and 332, Kuwan (4/CONF.25/16, Vol I, p.
332), Nigena (4/CONF.25/16, Vol I, p. 333}, and Ecuador (4/CONF.25/ 16,
1ol I p. 333).
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85. The Court must now consider whether the obligations and rights
recognized in Article 36 of the Vienna Convention on Consular Relations
concern the protection of human rights.”?

86. Should the sending State decide to provide its assistance and in so
doing exercise its rights under Article 36 of the Vienna Convention on
Consular Relations, it may assist the detainee with various defence mea-
sures, such as providing or retaining legal representation, obraining evi-
dence in the country of origin, verifying the conditions under which the
legal assistance 1s provided and observing the conditions under which the
accused is being held while in prison.

87. Therefore, the consular communication to which Article 36 of the
Vienna Convention on Consular does indeed concetn the protection of
the rights of the national of the sending State and may be of benefit to
him. This is the proper interpretation of the functions of ‘protecting the
interests’ of that national and the possibility of his receiving "help and
assistance,” particularly with arranging approptiate "representation
before the tribunals”. The relationship between the rights accorded
under Article 36 and the concepts of "the due process of law" or "judicial

guarantees” is examined in another section of this Advisory Opinion
{#nfra 110).

VII
THE ENFORCEABILITY OF THE RIGHTS
RECOGNIZED IN ARTICLE 36 OF THE
VIENNA CONVENTION ON CONSULAR RELATIONS
(Second question)

88. In 1ts second question, Mexico asked the Court for tts interpreta-
tion as to the following:

70 Cf, in this repard, "Other Treaties” Subject to the Advisory Jurisdiction of the
Court (Art. 64 Amernican Convention on Human Rights), Advisory Opinion
OC-1/82 of September 24, 1982. Sentes A No. 1; para. 20.
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From the point of view of mnternanonal law, 1s the enforccabibty of
individual nghts conferred on toregners by the above-mentioned
Artcle 36 on behalf of the interested parties in regard to the host
State subject to the protests of the State of which they are naton-
als?

89 In the opinion of this Court, complance with the State’s duty cor-
responding to the right of consular communication (Article 36(1), sub-
paragraph (a)) is not subject to the requirement that the sending State
first file a protest. This is obvious from the language of Artcle 36(1)(a),
whuch states that:

Nationals of the sending State shall have the [...] freedom with
respect to communication with and access to consular officers of
the sending State}.]

The same 15 true in the case of the right to information on consular assis-
tance, which 1s also upheld as a mght that attends the host State’s duty.
No requirement need be met for this obligation to have effect or curren-

v

90. Exercise of the right to consular notiftcation 1s contingent only
upon the will of the indivtdual concerned.”? Itis interesting to note that
in the original draft presented to the United Nattons Conference on
Consular Relations, compliance with the duty to notfy the consular offi-
cer in the cases provided for in sub-paragraph (b) of Artcle 36(1) did not
hinge on the acquiescence of the person being deprved of his freedom.

71 This position is reflected cleatly in the amendments proposed on the
Second Committee by Switzetland (4/CONF.25.C.2/1.78), the United States
(A/CONF.25.C2/1.3), lapan (A/CONF.25.C2/1.56), Australia
(A/CONF.25/16, Lol I p. 331); Span (A/CONF.25/16, Vol I p. 332). Itis
particularly mteresting to note that express mention was made of the fact that
"the freedom of the human person and the expression of the will of the indini-
dual were the fundamental principles which governed mstruments concluded
under the auspices of the United Nations. The text being drafted by the
Conference should likewise reflect those principles.” Cf. intervention by

switzerland (4/CONF.25/16. 176/l 1, p. 335).
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However, some participants in the Conference objected to this formula-
tion for practical reasons that would have made it impossible to discharge
that duty-]2 and because the individual in question should decide of his
own free will whether he wanted the consular officer to be notified of his
arrest and, if so, authorize the latter’s intervention on his behalf. The
argument for these positions was, in essence, that the individuals free-
dom of choice had to be respected.73 None of the participaung States
mentioned any requirements or conditions that the sending State would

have to fulfill.

91.  Under sub-paragraph (c), anv action by a consular officer to
"arrange for [the individual’s] legal representation™ and visit him in his
place of confinement requires the consent of the national who is in
ptison, custody or detention. This sub-paragraph, too, makes no men-
tion of the need for the sending State to file protests.

92, Particularly in the case of sub-paragraphs (b) and (c) of Article
36(1), the object of consular noufication is served when the host State
discharges its duties immediatelv. Indeed, the purpose of consular notifi-

72 Interventions of France (4/CONF.25/16, 176/ I, pp. 337 and 341); Iraly
{(A/CONF.25/16, 1o/ I, p. 338); the Republic of Korea (4/CONF.25/16, 1o/
L, p. 338); the Republic of Viet-Nam (A/CONF.25/16, 17/ I, p. 339); Thailand
{A/CONF.25/15, L%/ I, pp. 340 and 343); the Philippines (1/CONF.25/16,
Vol I, p. 36); New Zealand (A/CONF.25/16, 176/ 1, p. 36); the United Arab
Republic (4/CONF.25/16, 170/ I, p. 36: Venezuela (A/CONF.25/16, Vol I, p.
37; Japan (<1/CONF.25/16, 1o/ I, p. 38); the United Arab Republic, sntroducng
the joint amendment 1o the seventeen-power proposal (AJCONF.25/ 16, 1o/ I, p. 82}.

73 Amendment proposed by the United States (A/CONF.25/C.2/L.3),
which concurred with the presentations of Australia {4/CONF.25.C2/L.78, p.
331, (A/CONF.25.C.2/1.78, p. 334), the Nethetlands {(4/CONF.25/16, 1o/
I, p- 332), Argentna (4/CONF.25/16, 170/ I, p. 334}; the United Kingdom
(A/CONF. 25716, 1% I p. 334), Ceylon (A/CONF.25/16, Vel I, p. 334),
Thailand {~1/CONF.25/16, 17/ I, pp. 334-335), Switzerland (4/CONF.25/ 16,
1ol I, p. 333), Spain (A/CONF. 26/16, L'a/ I, pp. 335 and 343-344), Ecuador
(A/CONF.25/16, 170l I, p. 343), the Republic of Viet-Nam (4/CONF.25/ 16,
170/ 1, p. 37}, France (4/CONF.25/ 16, 16/ 1, p. 38), and Tumsia, infroducng the
seventeen-power proposal (A7 CONI15/16, V7ol 1. p. 82).
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cation Is to alert the sending State to a situation of which it is, in princi-
ple, unaware. Hence, it would be illogical to make cxercise of these rights
or fulfillment of these obligations subject to protests from a State that is
unaware of its national’s predicament.

3. One bref submitted to this Court notes that in some cases it 15 dif-
ticult for the host State to obtain information about the detainee’s nation-
ality.”* Without that information, the host State will not know that the
individual in question has the right to information recognized in Article
36 of the Vienna Convention on Consular Relations.

94, The Court considers that identification of the accused, which is
essential for penal individualization programs, is a duty incumbent upon
the State that has him in custody. For example, the individual in custody
has to be idennfied in order to detertmnine his age and to make certain that
he 13 treated in a manner commensurate with his circumstances. In dis-
charging this duty to identify a detainee, the State employs that mecha-
nisms created under its domestic laws for this purpose, which necessarily
include immigration records in the case of aliens.

95.  This Court 1s aware that individuals in custody may make it difficult
to ascertain that they are foreign nationals. Some might conceal the fact
because of fear of deportation. In such cases, immigration records will
not be useful —or sufficient- for a State to ascertain the subject’s identity.
Problems also arise when a detainee 1s tn fear of the actions of his State
of origin and thus endeavors to hinder any inquiry into his nationality. In
both these hypothetical situations, the host State can deal with the prob-
lems —for which it is not to blame- in ordet to comply with its obligations
under Article 36. The assessment of each case by the competent national
or international authorities will determine whether a host State is or is
not responsible for failure to comply with those dutes.

96.  The foregoing does not alter the principle that the arresting State
has a duty to know the identity of the person whom it deprives of his
freedom. "This will enable it to discharge its own obliganons and respect

74 Wntten comments of the United States of America, p. 13.
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the detainee’s rights prompty. Mindful that it may be difficult to ascer-
tain a subject’s identity immediately, the Court believes it is no less imper-
ative that the State advise the detainee of his rights if he is an alien, just as
it advises him of the other rights accorded to every person deprived of
hus freedom.

97.  For these reasons, the Court considers that enforcement of the nights
that Article 36 of the Vienna Convention on Consular Relatdons confers
upon the individual is not subject to the protests of the sending State.

VIII
THE EXPRESSION "WITHOUT DELAY"
IN ARTICLE 36(1)(b) OF
THE VIENNA CONVENTION ON CONSULAR RELATIONS
(Third question)

98.  The third question that Mexico put to the Court in its request was
as follows:

Mindful of the object and putpose of Article 36(1)(b) of the Vienna
Convention {on Consular Relations], should the expression "with-
out delay” contained in that provision be interpreted as requiting
the authorities of the host State to nform any foreigner detained
for crimes punishable by the death penalty of the rights conferred
on him by Article 36{1)(b) itself, at the time of the arrest, and tn any
casc before the accused makes any statement or confession to the

police or judicial authorities?

99.  This quesnon is the first to raise one of the central issues of this
Advisory Opinion. While the question mainly concerns whether the
expression "without delay” 1s to be interpreted as pertaining to a particu-
lar stage of the criminal justice process, the interpretation being requested
15 in the context of the cases where the arrest is part of the prosecution
of a crime punishable with the death penalty.

100. The requesting State explained that while the request concerned
cases purushable with the death penalty, this does not preclude enforce-
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ment of the rights conferred mn Article 36 in any and all circumstances,
The Court concurs with this assessment. Article 36(1}(b) of the Vienna
Convention on Consular Relations makes no distinction based on the
severity of the penalty for the crime for which the arrest was made. It s
interesting to note that the article in question does not require that the
consular officer be advised of the reasons for the artest. Having exam-
ined the tespective sravanse preparatoire, the Court found that this was the
express decision of the States Party, some of which reasoned that to dis-
close the reason for the arrest to the consular officer would be to violate
the detatned person’s basic right to privacy. Article 36(1)(b) also makes
no distinction for the applicable penalty. It is logical, then, to infer that
every detamned person has this rght.

101. Therctore, the Court’s answer to this part of the request appiies
with equal force to ail cases in which a national of a sending State 1s
deprived of his freedom, regardless of the reason, and not just for facts
that, when the nature of the crime they constitute has been determined
by the competent authority, could involve the death penalty.

102. Having dispatched this aspect of the question, the Court will now
proceed to determine whether the expression "without delay” used in
Artcle 36(1)(b} of the Vienna Convention on Consular Relations should
be interpreted as requiting the authorities of the host State to inform any
detained foreign national of the rights accorded to him in that article "at
the time of the arrest, and in any case before the accused makes any
statement or confession to the police or judicial authorites.”

103. The legslative history of that article reveals that inclusion of the
obligation to inform a detained foreign national of his rights under that
article "without delay”, was proposed by the United Kingdom and had
the support of the vast majority’> of the States participating in the

75  The record of the voung shows that 65 States voted in the affirmative,
13 abstamned and 2 voted against (A/CONF.25/16, Lol I, p. 87). Later,
(Czechoslovakia, which had abstained, stated that the amendment proposed by
the United Kingdom, was a "perfectly rcasonable proposal” (-1/CONF.25/16,
Lwl L op. 87)
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Conference as a means to help ensure that the detained person was made
duly aware of his right to request that the consular officer be advised of
his arrest for purposes of consular assistance. It is clear that these are the
appropriate effects (effer uttle) of the nghts recognized in Arucle 36.

104 Therefore, and in application of a general principle of interpreta-
tion that international jurisprudence has repeatedly affirmed, the Court
will interpret Article 36 so that those appropriate effects (¢ffer wiile} are
obtained.”®

105. The Court’s finding as to the second question of the request
(supra 97) is very relevant here. There the Court determined that the
enforceability of the rights conferred upon the individual in Article
36 of the Vienna Convention on Consular Relations was not subject
to protests from the State of the individual’s nationality. It 1s, there-
fore, incumbent upon the host State to fulfill the obligation to
inform the detainee of his rights, in accord with the finding in para-
graph 96.

106. Consequently, in order to establish the meaning to be given to the
expression "without delay," the purpose of the notfication given to the
accused has to be considered. It is self-evident that the purpose of notfi-
cation is that the accused has an effective defense. Accordingly, notifica-
tion must be prompt; in other words, its tming in the process must be
approptiate to achieving that end. Therefore, because the text of the
Vienna Convention on Consular Relations 1s not precise, the Court’s
interpretation is that notification tnust be made at the time the accused is
deprived of his freedom, or at least before he makes his first statement
before the authorities.

76 Vienna Convention on the Law of Treates, Art. 31.1. Cf. Free Zones of

Upper Savoy and the District of Gex, Order of 19 August 1929, PAG. CI1],

Series A, No. 22, p. 13, and ['elisgues Rodripues Care, Preliminary Objections,
" Judgment of June 26, 1987, Series C No. 1; para. 30.
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IX
PROVISIONS OF THE INTERNATIONAL COVENANT ON
CIVIL AND POLITICAL RIGHTS"’

(Fifth quesiton)
107. Mexico has requested the Court’s opinion on the following question:

In connection with Article 64.1 of the American Convennon, are
Articles 2, 6, 14 and 50 of the Covenant to be interpreted as con-
talning provisions concerning the protection of human rights in the
American States?

108. The provisions of the International Covenant on Civil and Political
Rights mentioned in the request read as follows:

Article 2

1. Each State Party to the present Covenant undertakes to
respect and to ensure to all individuals within 1ts terntory and sub-
ject to 1ts Jurisdiction the rights recogmized in the present Covenant,
without distinction of any kind, such as race, colour, sex, language,
religion, political or other opmion, national or social origin, proper-
ty, birth or other status.

2. Where not already provided for by existing legislative or
other measures, each State Party to the present Covenant under-
takes to take the necessary steps, in accordance with its constitu-
tional processes and with the provisions of the present Covenant,
to adopt such legislative or other measures as may be necessary to

give effect to the rights recognized i the present Covenant.

3. Each State Party to the present Covenant undertakes:

77 Tnternational Covenant on Civil and Political Rights, G.AA. resolution 2200A
(XXD), 31 UN. GAOR Supp. (No. 16), p. 52, UN Doc. A/6319 (1966}, 999
U.N.T.S. 171, entrv into force 23 March 1970.
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(a)  To ensure that any person whose rights or freedoms as
herein recognized are violated shall have an effective remedy,
notwithstanding that the violation has been committed by
petsons acting in an official capacity,

(b) To ensure that any person claiming such a remedy
shall have his nght thereto determined by competent judicial,
administrative or legislative authorities, or by any other com-
petent authornty provided for by the legal system of the State,
and to develop the possibilities of judicial remedy;

(c)  To ensure that the competent authorities shall enforce
such remedies when granted.

Article 6

1. Every human being has the inherent right to life. This right
shall be protected by law. No one shall be arbitrarily deprived of
his life.

2. In countnes which have not abolished the death penalty, sen-
tence of death may be imposed only for the most serious crimes in
accordance with the law in force at the nme of the commission of
the crime and not contrary to the provisions of the present
Covenant and to the Convention on the Prevention and
Punishment of the Crome of Genocide. This penalty can only be
carried ouf putsuant to a final judgment rendeted by a competent

court.

3. When deprivation of life constitutes the crime of genocide, it
1s understood that nothung in this Article shall authorize any State
Party to the present Covenant to derogate in any way from any
obligation assumed under the provisions of the Convention on the

Prevention and Punishment of the Cnme of Genocide.

4 Anyone sentenced to death shall have the nght to seek par-
don or commutation of the sentence. Amnesty, pardon or commu-
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tation of sentence of death may be granted 1n all cases.

3. Sentence of death shall not be imposed for cumes committed
by persons below eighteen vears of age and shall not be carried out

on pregnant women.

0. Nothing in this Article shall be mvoked to delay or to pre
vent the abolition of capital punishment by any State Party ro the

present Covenant.
Atrticle 14

1. All persons shall be equal before the courts and tribunals. In
the determination of any criminal charge agatnst him, or of his
nghts and obligadons in a suit at law, everyone shall be entitled to a
fair and public heating by a competent, independent and impartial
tribunal established by law. The Press and the public may be
excluded from all or part of a trial for reasons of morals, pubiic
order (ordre publid) or national security in a democratic society, or
when the interest of the private lives of the parties so requires, or to
the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of jus-
tice; but any judgement rendered in a criminal case or i a suit at
law shall be made public except where the interest of juvenile per-
sons otherwise requires or the proceedings concern matrimonial
disputes or the guardianship of children.

2. Everyone charged with a criminal offence shall have the nght
to be presumed innocent unnl proved guilty according to law.

3. [n the determination of any criminal charge against him,
evervone shall be entitled to the following minimum guarantees, in
full equality:

(@3 To be informed prompdy and 1n detadl and 1n 2 lan-
guage which he understands of the nature and cause of the
chatge against him;

251
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{t)  To have adequate time and facilities for the prepara-
tion of his defence and to communicate with counsel of his
own choosing;

{¢)  To be toed without undue delay;

(d) To be tried in his presence, and to defend himself in
person or through legal assistance of his own choosing; to be
informed, if he does not have legal assistance, of this nght;
and ro have legal assistance assigned to him, in any case
where the interests of justice so require, and without payment
by tum in any such case if he does not have sufficient means

to pay for it;

(¢¢ To examme, or have examined, the witnesses against
him and to obtain the attendance and examinaton of wat-
nesses on his behalf under the same conditions as witnesses

against him;

{fi  To have the free assistance of an interpreter if he can-
not understand or speak the language used in court,

(g Not to be compelled to testify against himself or to

confess guilt.

4. In the case of juvenile persons, the procedure shall be such as
will take account of their age and the desirability of promoting their
rchabilitation.

5. Everyone convicted of a crime shall have the nght to his
conviction and senterce being reviewed by a higher tnbunal accord-

ing to law.

6. When a person has by a final decision been convicted of a
criminal offence and when subsequently his conviction has been
reversed or he has been pardoned on the grounds that a new or

newly discovered fact shows conclusively that there has been a mis-
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carriage of justice, the person who has suffered pumishment as a
result of such conviction shall be compensated according to law,
unless 1t 15 proved that the non-disclosure of the unknown fact in

ume 1s wholly or partly arrrbutable to him.

7. No one shall be liable to be tried or pumished agan for an
offence for which he has alrcady been finally convicted or acquitted

n accordance with the law and penal procedure of each country.
Article 50

The provisions of the present Covenant shall extend 1o all parts of
federal States without any limitations or exceptions.

109, With the exception of Antigua and Batbuda, the Bahamas, St. Kitts
and Nevis and Saint Lucia, the Member States of the OAS are parties to
the International Covenant on Civil and Polirical Rights. Tt 1s the opinion
of this Court that all the above-cited provisions of the International
Covenant on Civil and Political Rights do concers the protection of human
rights i the American States.

X
THE RIGHT TO INFORMATION ON CONSULAR
ASSISTANCE AND ITS RELATIONSHIP TO THE MINIMUM
GUARANTEES OF THE DUE PROCESS OF LAW
(Sixth, seventh, etghth and eleventh questions)

110. In a number of the questtons in its request, Mexico put speafic
issues to the Court concerning the nature of the nexus between the rght
to information on consular assistance and the inherent rights of the indi-
vidual as recognized in the International Covenant on Civil and Political
Rights and the American Declaration and, through the latter, in the
Charter of the OAS. These questions are as follows:

With respect to the International Covenant on Crvil and Poltircal Rights
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6. In connection with Article 14 of the Covenant, should it be
applied and interpreted in the light of the expression "all possible safe-
guards to ensure a fair trial" contained in paragraph 5 of the United
Nations Safeguards guaranteeing protection of the rights of those fac-
ing the death penalty, and that conceming foreign defendants or per-
sons convicted of crimes subject to capital punishment that expres-
sion includes immediate notification of the detainee or defendant, on
the part of the host State, of nghts conferred on him by Article
36(1)(b) of the Vienna Convention {on Consular Relations]?

7. As regards aliens accused of or charged with comes subject
to the death penalty, is the host State's failure to notify the person
nvolved as required by Article 36(1)(b) of the Vienna Convention
[on Consular Relauons] in keeping with their nghts 1o "adequate
time and facilities for the preparation of his defense", pursuant to
Article 14(3)(b) of the Covenant?

8. As regards aliens accused of or charged with cnmes subject
to the death penalty, should the term "minimum guarantees” con-
tained in Article 14.3 of the Covenant, and the term "at least equal”
contained in paragraph 5 of the corresponding United Nations
Safeguards be interpreted as exempting the host State from imme-
diate compliance with the provisions of Article 36(1)(b) of the
Vienna Convention {on Consular Relations] on behalf of the
detained person or defendant?

[

With respect to the Charter of the OAS and the American Declaration of the
Rights and Duties of Man:

[-]

11.  With regard to the arrest and detention of aliens for crimes
punishable by death and in the framework of Article 3(1) of the
Charter and Arucle II of the Declaration, 1s failure to notify the
detainee or defendant immediately of the rights conferred on him in
Article 36(1)(b) of the Vienna Convention [on Consular
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Relations|compatible with the Charter of Human Rights, which
contains the term without distinction of nadonahty, and with the
right to equality before the law without distinction as to any factor,
as enshrined in the Declaration?

111. In these questions, the requesting State 1s seeking from the Court 1ts
opinion on whether nonobservance of the nght to information consttutes a
violation of the rights recognized in Article 14 of the International Covenant
on Civil and Political Rights, Article 3 of the Charter of the OAS and Article
I1 of the American Declaranon, mindful of the nature of those rghts.

112, Examination of these questions necessarily begins with considera-
tion of the rules governing interpretation of the articles in question. The
International Covenant on Civil and Political Rights and the OAS
Charter, which are treaties in the meaning given to the term in the Vienna
Convention on the Law of Treaties, must be interpreted in accordance
with the latter's Article 31 (mpra 58).

113. Under that article, the interpretation of a treaty must take into
account not only the agreements and instruments related to the treaty
(paragraph 2 of Article 31), but also the system of which it is part (para-
graph 3 of Article 31). As the International Court of Justice has held:

[---] the Court must take into consideration the changes which have
occutred in the supervening half-century, and its interpretation can-
not remain unaffected by the subsequent development of law [.. ]
Moreover, an international instrument has to be interpreted and
apphed within the framework of the entire legal system prevaling at
the time of the interpretation. In the domam rto which the present
proceedings relate, the last fifty years [...] have brought important
developments. [...] In this domain, as elsewhere, the corpus juris gen-
tiwm has been considerably enriched, and this the Court, if 1t 15 farth-

fully to discharge its functions, may not ignore.78

78 Legal Conseguences for States of the Continsed Presence of South Afreca in Namibia
(South West Africa), notwithstanding Security Council Resolution 276 (1970), Advisory
Opmion, 1.CJ. Reports 1971; p. 16 ad 31).
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114. This guidance is particularly relevant in the case of internatonal
human rights law, which has made great headway thanks to an evolutive
interpretation of international instruments of protection. That evolutive
interpretation is consistent with the general rules of treaty interpretation
established in the 1969 Vienna Convention. Both this Court, in the
Advisory Opinion on the Interpretation of the Amencan Declaration of
the Rights and Duties of Man (1989)7%, and the European Court of
Human Rights, in Tyrer ». United Kingdom (1978),80 Marckx v. Belginm
(1979),8! Loigidou v. Turkey (1995),82 among others, have held that human
tights treaties are living instruments whose interpretation must consider
the changes over time and present-day conditions.

79  In regard to the Amencan Declaration, the Court held that

by means of an authoritative interpretation, the member states of
the Organization have signaled their agreement that the
Declaration contains and defines the fundamental human rights
referred to in the Charter. Thus the Charter of the Organization
cannot be interpreted and applied as far as human nghts are con-
cemned without relating its norms, conststent with the practice of
the organs of the OAS, to the corresponding provisions of the
Declaration. (Interpretation of the American Declaration of the Rights and
Douties of Man within the Framework of the Article 64 of the American
Convention on Human Rights, Advisory Opinion OC-10/89 of July
14, 1989. Senes A No. 10; para. 43).

The Court has thus recognized that the Declaration constitutes a source of
international obligatons for the States of our region, obligations that can also
be interpreted in the context of the evolution of "Amercan law" on this sub-
ject.

80 Earupean Conrt of Haman Rights, Tyrer v. United Kingdom: judgment of 25 April
1978, Series A no. 26; pp. 15-16, para. 31

81 Eurgpean Court of Human Raghts, Marckx: case, judgment of 13 June 1979, Sertes
A no. 37, p. 19, para. 41.

82  Euwrapean Court of Human Rights, Laoisidou v. Turkey (Preltminary Ojbections)
judgment of 23 March 1995, Series A no. 310, p. 26, para. 71.
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115. The corpus juris of international human rights law comprises a sct of
international instruments of varied content and juridical effects {treaties,
conventions, resolutions and declarations). Its dynamic evolution has
had a positive impact on international law in affirming and building up
the latter’s faculty for regulating relations between States and the human
beings within their respective jursdictions. This Coutrt, therefore, must
adopt the proper approach to consider this question 1n the context of the
evolution of the fundamental rights of the human person in contempo-
rary international law

116. The International Covenant on Civil and Political Rights recognizes
the right to the due process of law (Article 14} as a right that derives(s]
from "the inherent dignity of the human person."8> That article enumer-
ates a number of guarantees that apply to "everyone charged with a crim-
inal offence," and in that respect is consistent with the principal interna-
tonal human rights tnstruments.

117. In the opinion of this Coutt, for "the due process of law" a defen-
dant must be able to exercise his rights and defend his interests effective-
ly and in full procedural equality with other defendants. It 1s important
to recall that the judicial process is a means to ensure, insofar as possible,
an equitable resolution of a difference. The body of procedures, of
diverse character and generally grouped under the heading of the due
process, 1s all calculated to serve that end. To protect the individual and
see justice done, the historical development of the judicial process has
introduced new procedural rights. An example of the evolutive nature of
judicial process are the rights not to incriminate oneself and to have an
attorney present when one speaks. These two rights are already part of
the laws and jurisprudence of the more advanced legal systems. And so,
the body of judicial puarantees given in Article 14 of the International
Covenant on Civil and Political Rights has evolved gradually. It is a body

B3 Iwternational Covenant on Civid and Polttical Rights (supra footnote 77), second
paragraph of the Preamble.
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of judicial guarantees to which others of the same character, conferred by
various instruments of international law, can and should be added.

118. In this regard the Court has held that the procedural requirements
that must be met to have effective and appropriate judicial guaranteesd*
"are designed to protect, to ensure, or to assert the entitlement to a right
or the exercise thereof'33 and are "the prerequisites necessary to ensure
the adequate protection of those persons whose rights or obligations are
pending judicial determination."86

119. To accomplish its objectives, the judicial process must recognize
and cotrect any real disadvantages that those brought before the bar
might have, thus observing the principle of equality before the law and
the courts8’ and the corollary principle prohibiting discrimination. The
presence of real disadvantages necessitates countervailing measures that
help to reduce or eliminate the obstacles and deficiencies that impair or
diminish an effective defense of one’s interests. Absent those counter-
vailing measures, widely recognized in various stages of the proceeding,

84  Judicial Guarantees in States of Emergency (Arts. 27(2), 25 and 8 American
Convention on Human Rights). Adwvisory Optnion OC-9/87 of October 6,
1987. Series A No. 9; para. 27.

85  Habeas Corpurs in Emergency Situations (Asts. 27(2), 25(1) and 7(6) American
Convention on Human Rights). Advisory Opinion OC-8/87 of January 30,
1987. Series A No. 8; para. 25.

86  Judicial Guarantees in States of Emergency (Arts. 27(2), 25 and 8 American
Convention on Human Rights). Adwvisory Opinion OC-9/87 of October 0,
1987. Seres A No. 9; para. 28, Cf Gense Lacayo Case. Judgment of January 29,
1997, Series C No. 30; para. 74; Loayza Tamayo Carse, Judgment of September 17,
1997, Series C No. 33; para. 62,

87 CE. the American Declaration, Arts. 11 and XVIII; the Universal Declaration,
Arts. 7 and 10; the International Covenant on Civil and Political Rights (supra footnote
77, Arts. 2(1), 3 and 26; the Convention on the Elimination of Al Forms of
Discrimination against Women, Arts. 2 and 15, the International Convention on the
Elimination of Al Forms of Racial Discrimination, Arts 2,5 and 7; the African Charter
on Human and Peoples’ Raghts, Arts. 2 and 3; the American Convention, Arts. 1, 8(2)
and 24; the Exropean Convention on Human Rights and Fundamental Freedoms, Axt. 14,
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one could hardly say that those who have the disadvantages enjoy a true
opportunity fot justice and the benefit of the due process of law equal to
those who do not have those disadvantages.

120. This 1s why an interpreter is provided when someone does not
speak the language of the coure, and why the foreign national is accorded
the right to be promptly advised that he may have consular assistance.
These measures enable the accused to fully exercise other nghts that
everyone enjoys under the law. Those rights and these, which are inextri-
cably interlinked, form the body of procedural guarantces that ensures
the due process of law.

121. In the case to which this Advisory Opinion refers, the real sthuation
of the foreign nationals facing criminal proceedings must be considered.
Their most precious juridical rights, perhaps even their lives, hang in the
balance. In such circumstances, it is obvious that notification of one’s
right to contact the consular agent of one’s country will considerably
enhance one’s chances of defending oneself and the proceedings con-
ducted in the respective cases, including the police investgations, are
more likely to be carried out in accord with the law and with respect for
the dignity of the human person.

122, The Court therefore believes that the individual right under analysis
in this Advisory Opinion must be recognized and counted among the
minimum guarantees essential to providing foreign nationals the oppor-
tunity to adequately prepare their defense and receive a fair trial.

123. The inclusion of this right in the Vienna Convention on Consular
Relations —and the discussions that took place as it was being drafted-88
are evidence of a shared understanding that the right to information on
consular assistanice is a means for the defense of the accused that has

§8  See, 10 this regard, the VII Ibero-Amerncan Summit of Heads of State
and Presidents, November 6-9, 1997, Isla de Marganta, Venezuela: Declaration
of Margarita, Part Three, Marters of Special Interest; Art. 31 in fine, as well as sev-
eral inter-Amencan statements and arguments made before this Court by a
number of States, organizations, institutions and am cyriae.
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tepercussions —sometimes decistve repercussions- on enforcement of the
accused’ other procedural rights.

124. In other words, the individual’s right to information, conferred in
Article 36(1)(b) of the Vienna Convention on Consular Relations, makes
it possible for the right to the due process of law upheld in Article 14 of
the International Covenant on Civil and Political Rights, to have practical
effects in tangible cases; the minimum guarantees established in Article
14 of the International Covenant can be amplified in the light of other
international instruments like the Vienna Convention on Consular
Relations, which broadens the scope of the protection afforded to those
accused.

XI
CONSEQUENCES OF THE VIOLATION OF THE RIGHT TO
INFORMATION ON CONSULAR ASSISTANCE
(Tourth, tenth and twelfth guestions)

125. In its fourth, tenth and twelfth questions, Mexico requested the
Court’s interpretation of the juridical consequences of the imposition and
execution of the death penalty in cases m which the rights recognized in
Article 36(1)(b) of the Vienna Convention on Consular Relations were
not respected:

In relation to the Vienna Convention on Consular Relations:

4. From the point of view of international law and with regard
to aliens, what should be the juridical consequences of the imposi-
tion and application of the death penalty in the light of falure to
give the notification referred to in Article 36(1)(b) of the Vienna
Convention [on Consular Relations)?
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With regard io the International Covenant on Civif and Poliical Raghts:

[

10. In connection with the Covenant and with regard to persons of
foreign nationality, what should be the juridical consequences of the
imposition and application of the death penalty in the light of fad-
ure to give the notification referred to 1n Article 36(1)(b) of the

Vienna Convention {on Consular Relattons]?

[

With regard to the OAS Charter and the Amerizan Declaration of the Rights
and Duties of $tates:

12.  With regard to aliens in the framework of Article 3(1) of the
OAS Charter and Articles I, IT and XXVI of the Declaration, what
should be the juridical consequences of the imposition and execu-
tion of the death penalty when there has been a failure to make the
notification referred to in Article 36(1)(b) of the Vienna

Convention [on Consular Relations]?

126. From the questions posed by the requesting State, it is unclear whether
it is asking the Court to interpret the consequences of the host State’s fatlure
to inform the detained foreign national of his rights under Arncle 36(1)(b) of
the Vienna Convention on Consular Relations, or whether the question con-
cerns cases in which the detainee has expressed a desire to have the consular
officer advised of his arrest and the host State has failed to comply.

127. However, from the general context of Mexico’s request,89 the
Court’s reading is that the request concerns the first of the two hypotheti-
cals suggested above, which is to say the obligation to inform the
detainee of his rights under Article 36(1)(b) of the Vienna Convention on
Consular Relatons. The Court will address that question below.

89  See, in this regard, Reguest, pp. 1 (paragraph 4, lines 2 to 9) and 3 (para-
graph 1, lines 2 and 3).
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128. It is a general principle of international law, recognized in the
Vienna Convention on the Law of Treaties (Artcle 26}, that States Party
to a treaty have the obligation to perform the treaty in good faith (pacta
sunt servandd).

129. Because the nght to information is an element of Article 36(1)(b)
of the Vienna Convention on Consular Relations, the detained foreign
national must have the opportnity to avail himself of this right in his
own defense. Non-observance or impairment of the detainee’s night to
information is prejudicial to the judicial guarantees.

130. In a number of cases involving application of the death penalty, the
United Nations Human Rights Committee observed that if the guaran-
tees of the due process established in Article 14 of the International
Covenant on Civil and Political Rights were violated, then so, too, were
those of Artcle 6.2 of the Covenant if sentence was carried out.

131. In Communication No. 16/1977, for example, which concerned
the case of Mr. Dantel Monguya Mbenge (1983), that Commuttee deter-
mined that under Article 6.2 of the International Covenant on Civil and
Poliical Rights:

. sentence of death may be imposed only "in accordance with the
law [of the State party] in force at the time of the commussion of the
crime and not contrary to the provisions of the Covenant”. This
requires that both the substantive and the procedural law in the appli-
cation of which the death penalty was imposed was not contrary to
the provisions of the Covenant and also that the death penalty was
imposed in accordance with that law and therefore in accordance
with the provisions of the Covenant. Consequently, the faillure of the
State party to respect the relevant requirements of article 14 (3) leads
to the conclusion that the death sentences pronounced against the
author of the communicaton were imposed contrary to the provi-
sions of the Covenant, and therefore in violation of article 6 (2).”

90 Selecion de Decisiones del Comité de Derechos Humanos adoptadas con arregle af
Protocolo Facultative, 1ol 2 (October 1982 — April 1988), United Natons, New
York, 1992; p. 86, para. 17,
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132, In the case of Rewd vs. Jamaica (no. 250/1987), the Committee stated
that:

{TThe imposition of a sentence of death upon the conclusion of a
trial in which the provisions of the Covenant have not been
respected constitutes |...] a violation of article 6 of the Covenant.
As the Committee noted in its general comment {10), the provi-
sion that a sentence of death may be imposed only in accordance
with the law and not contrary to the provisions of the Covenant
implies that ‘the procedural guarantees therein prescribed must be
observed, including the right to a fair hearing by an independent tn1-
bunal, the presumption of innocence, the mimmum guarantees for

the defence, and the nght to review by a higher tribunal’.?!
[t came to exactly the same conclusion in Wrght w. ]amaz'm()z in 1992,

133. The Court has observed that the requesting State directed its
questions at those cases in which the death penalty 1s applicable. It
must therefore be determined whether international human rights law
gtves the right to consular information in death penalty cases special
effects.

134. Tt tught be useful to recall that in a previous examination of Artcle
4 of the American Convention,?> the Court observed that the application
and impositon of capital putushment are governed by the principle that
“[n]o one shall be atbitrarily deprived of his hife.” Both Article 6 of the
International Covenant on Civil and Political Rights and Article 4 of the
Convention require strict observance of legal procedure and limit appli-
cation of this penalty to "the most serious cimes.”" In both instruments,

91  Human Rights Law Journal, Vol. 11 (1990), No. 3-4; p. 321, para. 11.5.
92 Human Rights Law Journal, Vol. 13 (1992), No. 9-10; p. 351, para. 8.7.
93 Rewtrictions to the Death Penalty (Arts. 4(2) and 4(4) Amencan Convention

on Human Rights). Advisory Opinion OC-3/83 of September 8, 1983, Senes
A No. 3; paras. 52-55.
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therefore, there is a marked tendency toward restricting application of the
death penalty and ultimately abolishing it.?4

135. This tendency, evident in other inter-American?® and universal?t
instruments, translates into the internationally recognized principle
whereby those States that sull have the death penalty must, without
exception, exercise the most rigorous control for observance of judicial
guarantees in these cases. It 1s obvious that the obligation to observe the
right to information becomes all the more imperative here, given the
exceptionally grave and irreparable nature of the penalty that one sen-
tenced to death could receive. If the due process of law, with all its rights
and guarantees, must be respected regardless of the circumstances, then
its observance becomes all the more important when that supreme enti-
tlement that every human rights treaty and declaration recognizes and
protects is at stake: human life.

136. Because execution of the death penalty s irreversible, the strictest
and most rigorous enforcement of judicial guarantees is required of the
State so that those guarantees are not violated and a human life not arbi-
trarily taken as a result.

137. For the foregoing reasons, the Court concludes that nonobservance
of a detained foreign national’s right to information, recognized in Article
36(1)(b) of the Vienna Convention on Consular Relations, 1s prejudicial
to the guarantees of the due process of law; in such circumstances, impo-
sition of the death penalty is a violation of the right not to be "arbitranly"”
deprived of one’s life, in the terms of the relevant provisions of the

94 Cf, also, Ewropean Court of Human Rights, Svering case, dectsion of 26 Jansuary
1989, Series A no. 161, para. 102.

95 Protoco! to the American Convention on Human Rights to Abolish the Death
Penaity, approved by the OAS General Assembly at its XX regular session,
Asuncton, Paraguay, June 8, 1990.

96 United Nations Safeguards guaranteeing protection of the rights of those facing the
death penalty, approved by the United Nations Economic and Social Council
its Resolution 1984/50 of May 25, 1984.
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human rights treaties (¢g the American Convention on Human Rights,
Article 4; the International Covenant on Civil and Political Rights, Article
6) with the juridical consequences inherent in a violation of this nature,
Le, those pertaming to the international responsibility of the State and
the duty to make reparations.

XII
THE CASE OF FEDERAL STATES
(INznth guestion)

138, Mexico requested Court’s interpretation of the following question:

With regard to American countries constituted as federal States
which are Parties to the Covenant on Civil and Political Rights, and
within the framework of Articles 2, 6, 14 and 50 of the Covenant,
are those States obliged to ensure the tmely notification referred to
in Article 36(1)(b) of the Vienna Convention {on Consular
Relations] to every individual of foreign nationaliey who is arrested,
detained or indicted in its tertitory for crimes subject to the death
penalty; and to adopt provisions in keeping with their domestic law
to give effect in such cases to the umely noufication referred to in
this article in all its component parts, if this was not guaranteed by
legislative or othet provisions, in order to give full effect to the cor-
responding rights and guarantees enshrined mn the Covenant?

139. While the Vienna Convention on Consular Relations does not con-
tain any clause relative to federal States’ fulfillment of obligations {such as
those contained, for example, in the International Covenant on Civil and
Political Rights and the American Convention), this Court has already
held that "a State cannot plead its federal structure to avoid complying
with an international obligation."%”

97 Garrids and Baigorria Case, Reparations (Art. 63(1) American Convention on
Human Rightr), Judgment of August 27, 1998. Senes C No. 39; para. 46. Cf:
Arbitral award of July 26, 1875 in the Monnjo Case, LA PRADELLE-POLI-
TIS, Recued! des arbitrages internationaux, Pars, 1954, t. ITI, p. 675; decision of the
France-Mexico Mixed Claims Commission of 7.V1.1929 1n the Hyacinthe Pellat
case, LN\, Report of International Arbitral Awards, vol. V, p. 536).
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140. Moreover, the Vienna Convention on the Law of Treaties provides

that

Unless a different intention appears from the treaty or is otherwise
established, a treaty is binding upon each party in respect of its
entite tertitory.gg

The Court has established that no intention to establish an exception to
this provision can be read from either the letter or the spirit of the
Vienna Convention on Consular Relations. The Court, therefore, con-
cludes that international provisions that concern the protection of human
rights in the American States, including the one recognized in Article
36(1}(b) of the Vienna Convention on Consular Relations, must be
respected by the American States Party to the respective conventions,
regardless of whether theirs 15 a federal or unitary structure.

XIII
OPINION

141. For the above reasons,
THE COURT

DECIDES

unznimously

That it 1s competent to render the present Advisory Opinion.

IT IS OF THE OPINION
Unanimously

1. That Article 36 of the Vienna Convention on Consular Relations
confers rights upon detained foreign nationals, among them the night to

98 Vienna Convention on the Law of Treaties, Are. 29,
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information on consular assistance, and that said rights carry with them
correlative obligations for the host State.

Unanimousty,

2. That Article 36 of the Vienna Convention on Consular Relatons
concerns the protection of the rights of a national of the sending State and
is part of the body of international human rights law

Unanimously,

3. That the expression "without delay" in Article 36(1)(b) of the
Vienna Convention on Consular Relations means that the State must
comply with 1ts duty to inform the detainee of the rights that article con-
fers upon him, at the time of his arrest or at least before he makes his
first statement before the authorities.

Unanimously,

4. That the enforceability of the rights that Article 36 of the Vienna
Convention on Consular Relations confers upon the individual is not
subject to the protests of the sending State.

Unanimously,

5. That artcles 2, 6, 14 and 30 of the International Covenant on Civil and
Political Rights coneern the protection of human rights i the American States.

Unammously,

6. That the individual’s right to information established 1n Article
36(1)(b} of the Vienna Convention on Consular Relations allows the right
to the due process of law recognized in Article 14 of the International
Covenant on Civil and Political Rights to have pracucal effects in con-
crete cases; Article 14 establishes minimum guarantees that can be ampli-
fled in the light of other international instruments such as the Vienna
Convention on Consular Relations, which expand the scope of the pro-
tection afforded to the accused.
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By six votes to one,

7. That failure to observe a detained foreign national’s right to infor-
mation, recognized in Article 36(1)(b) of the Vienna Convention on
Consular Relations, is prejudicial to the due process of law and, in such
circumstances, imposition of the death penalty is a violation of the nght
not to be deprived of life "arbitrarily", as stipulated in the relevant provi-
sions of the human rights treaties (5. American Conventon on Human
Rights, Artcle 4; International Covenant on Civil and Political Rights,
Article 6), with the juridical consequences that a violation of this nature
carries, in other words, those pertaining to the State’s international
responsibility and the duty to make reparation.

Judge Jackman dissenting,
Unanimously,

8. That the international provisions that concern the protection of
human rights in the American States, including the right recognized in
Article 36(1)(b) of the Vienna Convention on Consular Relations, must
be respected by the American States Party to the respective conventions,
regardless of whether theirs is a federal or unitary structure.

Judge Jackman informed the Court of his partially dissenting opinion,
while Judges Cangado Trindade and Garcia Ramirez informed of their
concurring opinions. All three will accompany this Advisory
Opinton.

Done in Spanish and English, the Spanish text being authentic, in San
Jose, Costa Rica, on October 1, 1999.

PG Poinndt-
Antonio A. Cangado Trndade
President
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Maximo Pactreco-Gomez

Cores v it

Oliver Jac

Alinio Abreu-Burellt

7& M

Sylgio Garcia-Ramirez Carlos Vicentd de Rou

ey oy

Manuel E. Ventura-Robles
Secretary

Read at a public session at the seat of the Court in San José, Costa Rica,
on October 2, 1999.

So ordered,
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Antdmio A. Cancado Trindade
President
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Secretary




