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I. WAR AGAINST TERRORISM: AFGHANISTAN,
IRAQ AND BEYOND

After the de vas ta ting te rro rist at tacks against the Uni ted Sta tes of Sep -
tem ber 11, 20011 Pre si dent Geor ge W. Bush pro clai med a worl dwi de

161

1 The Sep tem ber 11 at tacks have given rise to a tre men dous amount of new in ter na -
tional law writ ings. Here some ex am ples from a Ger man point of view (which of course
had to be sup ple mented by an Amer i can or by a Mex i can re spec tively Iberoamerican point 
of view —the UNAM— con gress is a good op por tu nity to do so): Tomuschat, Ch., Der 11. 
Sep tem ber 2001 und seine rechtlichen Konsequenzen, EuGRZ 2001, S. (page) 535 ff. (and 
follow ing); Bruha, Th. and Bortfeld, M., Terrorismus und Selbstverteidigung. Vorausse-
tzungen und Umfang erlaubter Selbstverteidigungsmaßnahmen nach den Anschlägen
vom 11. Sep tem ber 2001, VN 2001, S. 161 ff.; Finke, J., and Wandscher, Ch., Terroris-
musbekämpfung jenseits militärischer Gewalt. Ansätze der Vereinten Nationen zur
Verhütung und Beseitigung des internationalen Terrorismus, VN 2001, S. 168 ff., 168;
Wil liams, I., Amerikas Krieg gegen den Terrorismus. Neue Wertschätzung für die
Vereinten Nationen in Wash ing ton, VN 2001, S. 209 ff.; Condorelli, L., “Les attentats du 
11 septembre et leurs suites: où va le droit in ter na tional”, Re vue Générale de Droit In ter -
na tional Pub lic, 105, 2001, S. 829 ff. To the topic of ter ror ism in gen eral: Oeter, S.,
Terrorismus ein völkerrechtliches Verbrechen? Zur Frage der Unterstellung terro-
ristischer Akte unter die internationale Strafgerichtsbarkeit, Die Friedenswarte 76 (2001), 
S. 11 ff.
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“War against Te rro rism”.2 His words ex pres sed the fee lings of a deeply
trau ma ti sed na tion.3 They be ca me the creed of all tho se to lead the strug -
gle against te rro rism, they could —to a great ex tent— unify the World
Com mu nity ap pro ving of ar med mea su res against the Ta li ban Re gi me in
Afgha nis tan. Ho we ver, the “War against Te rro rism” deeply split the sa -
me World Com mu nity when fa cing its cruel rea lity in Iraq.4 In the
Post-Iraq-War-Pe riod te rro rist at tacks con ti nue, new and new es ca la tions 
of vio len ce sha ke the Near East in an in crea sing cri sis. The ques tion is
whet her this fight against te rro rism is a “war” in de fi ni tion of pu blic in -
ter na tio nal law; whet her pu blic in ter na tio nal law is an ade qua te mean for 
ef fec ti ve an ti-te rror-re gu la tion as well as an ef fec ti ve an ti-te rror-prac ti ce.

The UN-Char ter does not use the term “war” any more, it speaks of
“armed con flicts”,5 de scrib ing armed hos til i ties be tween com bat ants and
le gally de fin ing a sta tus which does not re fer to the pur pose of kill ing
merely civil vic tims re spec tively, the civil pop u la tion.6 Sofar, A. Pel let’s
dic tum against G. W. Bush: “No, This is not War”7 cor re sponds to a well
es tab lished dog matic of today’s pub lic in ter na tional law. Nev er the less, the 
global ter ror ist threat might give rise to some im por tant changes in its the -
ory and prac tice which shall be ex am ined in the fol low ing.
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2 Ad dress ing the Amer i can Peo ple via na tional tele vi sion on Sep tem ber 16, 2001,
see SZ (one of the biggest daily Ger man news pa pers), September 18, 2001.

3 In his speech ad dress ing the Ger man Par lia ment, the Bundestag, on May 23, 2002, 
George Bush again used very strong words, com par ing the Sep tem ber 11 at tacks to Pearl 
Har bour or the blockade of Berlin.

4 See Murswiek, D., Die amerikanische Präventivkriegsstrategie und das
Völkerrecht, NJW 2003, S. 1014 ff.; Blumenwitz, D., “Der Präventivkrieg und das Völ-
kerrecht”, Politische Studien 54 (2003), Heft 391, S. 21 ff.; id., “Die völkerrechtlichen
Aspekte des Irak-Konflikts”, Zeitschrift für Politik, 2003, S. 301 ff.; Rudolf, P., Der 11.
Sep tem ber, die Neuorientierung amerikanischer Außenpolitik und der Krieg gegen den
Irak, in: id., S. 257 ff.; Siedschlag, A., Der 11. Sep tem ber, der Irak-Krieg und die
Nonproliferation von Massenvernichtungswaffen, in: id., S. 281 ff.

5 Ipsen, K., in: id., Völkerrecht, 2nd ed. 1999, § 65 Rn. 7.
6 Ruffert, M., Terrorismusbekämpfung zwischen Selbstverteidigung und kollektiver 

Sicherheit, ZRP 2002, S. 247 ff., 249 with some fur ther ref er ence.
7 Pel let, A., “No, This is not War, EJIL world Trade Cen ter Fo rum”, http:/

/www.ejil.org/ forum WTC/in dex.html; in the same way Tomuschat, Ch., Der 11. Sep tem -
ber 2001 und seine rechtlichen Konsequenzen, EuGRZ 2001, S. 535 ff., 536.
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1. Re gu la tions Against Te rro rism in the Glo ba li zed
   World of the 21st Cen tury, the Inter na tio nal Pers pec ti ve

Many con sti tu tional states re acted to the threat of ter ror ism with a new
and very strict na tional leg is la tion such as the “Pa triot Act” in the United
States or the “Anti-Ter ror-Reg u la tions” in Ger many.8 The ter ror ist at tacks
of Sep tem ber 11 have also led to an in creased treaty ac tiv ity on part of the
United Na tions in di vid ual mem ber states. As early as No vem ber 2001, 79
states par tic i pated in the “United Na tions Treaty Event: Mul ti lat eral Trea -
ties on Ter ror ism”.9 On June 3, 2002, the Or ga ni za tion of Amer i can States
(OAS) was the first to come up with an in ter na tional anti-ter ror ism treaty
since the Sep tem ber 11 at tacks.10 About two years ear lier, a draft for a
“Com pre hen sive Con ven tion for the Sup pres sion of In ter na tional Ter ror -
ism”11 had been sub mit ted to the United Na tions by In dia,12 the pur pose of
which was and is to fill the gaps left open by many al ready ex ist ing con -
ven tions. How ever, the suc cess of this pro ject can not be taken for granted
since some cru cial ques tions are not re solved yet. They are es pe cially re -
lated to a pos si ble ex emp tion for par ties dur ing an armed con flict from the
gen eral ban of ter ror ism. Fur ther more, if to day on a global level the “war”
met a phor should be un der stood as the civ i lized na tions’ re sponse to “ter -
ror”, one has to raise a pre lim i nary ques tion: What are the out lines, what
the struc tures of “in ter na tional ter ror ism” de scribed in the afore men tioned
and var i ous other agree ments?13 The UN-Char ter does not use the term
“ter ror ism”.  The Friendly Re la tions Dec la ra tion (Oc to ber 1970) says:
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8 See Koch (ed.), Terrorismus – Rechtsfragen der äußeren und inneren Sicherheit.
Sym po sium für Hans Pe ter Bull und Helmut Rittstieg am 31. Mai 2002, 2002; Rau, M.,
Coun try Re port Germany, in Wal ter, CH. et al. (eds.), Ter ror ism as a Chal lenge for Na -
tional and In ter na tional Law: Se cu rity versus Lib erty?, 2003. 

9 See “The Treaty Event: Mul ti lat eral Trea ties on Ter ror ism” [http://untrety.un.org./
En g lish /Sum ma ry_Ter ror ism.pdf].

10 Inter-Amer i can-Con ven tion Against Ter ror ism, AG/Res./1840, XXXII-O/02 of
June 3, 2002.

11 Re port to the Se cu rity Coun cil Com mit tee es tab lished pur su ant to Res o lu tion 1373 
(2001), Coun ter-Ter ror ism-Com mit tee (2001).

12 Draft Com pre hen sive Con ven tion on In ter na tional Ter ror ism. Work ing Doc u ment
sub mit ted by In dia, A/C.6/55/1 of 28 Au gust 2000. 

13 See Bruha, Th. and Bortfeld, M., Terrorismus und Selbstverteidigung, VN 2001,
S. 161 ff.; Stuby, G., Internationaler Terrorismus und Völkerrecht, Blätter für deut sche
und internationale Politik, 2001, S. 1330 ff.; Tomuschat, Ch., Der 11. Sep tem ber 2001 und
seine rechtlichen Konsequenzen, EuGRZ 2001, S. 535 ff., 536 ff.; Schmalenbach, K., Die
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Every Sta te has the duty to re frain from or ga ni zing, ins ti ga ting, as sis ting
or par ti ci pa ting in acts of ci vil stri fe or te rro rist acts in anot her Sta te or ac -
quies cing in or ga ni zed ac ti vi ties wit hin its te rri tory di rec ted to wards the
com mis sion of such acts, when the acts re fe rred to in the pre sent pa ra -
graph in vol ve a threat or use of for ce.14

In 1985, the United Na tions Gen eral As sem bly qual i fied all deeds of
ter ror ist or ga ni za tions as “crim i nal acts”, no mat ter where and by whom
they have been com mit ted.15 How ever, a gen eral def i ni tion of ter ror ism
was not given.16 The rea son for this is very sim ple. As al ready men tioned
re gard ing the Draft Com pre hen sive Con ven tion, the topic is more than
con tro ver sially dis cussed by the in ter na tional com mu nity. What is ter ror -
ism, what is war of lib er a tion, what sim ply vi o lence? Is there any dif fer -
ence be tween pri vate and state ter ror ism, is the qual i fi ca tion de pend ent on
the sub jec tive mo ti va tion of the ac tors? Fac ing these un cer tain ties, many
spe cific in ter na tional agree ments choose a rather prag matic ap proach:  The 
To kyo Con ven tion Act (Cap 327) gives ef fect to the Con ven tion on Of -
fences and Other Cer tain Acts Com mit ted on Board of Air crafts (1963).17
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Beurteilung von grenzüberschreitenden Militäreinsätzen gegen den internationalen
Terrorismus aus völkerrechtlicher Sicht, NZWehrR 2000, S. 177 ff.; Cassese, A., Ter ror -
ism is Also Dis rupt ing some Cru cial Le gal Cat e go ries of In ter na tional Law, EJIL 12
(2001), S. 993 ff.; see al ready id., The In ter na tional Com mu nity’s “le gal” Response to
ter ror ism, ICQL 38 (1989), S. 589 ff.; from an Amer i can point of view Wedgood, R.,
“Re spond ing to Ter ror ism: The Strikes Against bin Laden”, Yale Jour nal of In -
ternational Law, 24, 1999, S. 537 ff.; Campell, L. M., “De fend ing Against Ter ror ism: A
le gal Anal y sis of the De ci sion to Strike Su dan and Afghanistan”, Tulane Law Review,
74, 2000, S. 1067 ff.

14 Friendly Re la tions Dec la ra tion, for the Ger man trans la tion see: Erklärung über
völkerrechtliche Grundsätze für freundschaftliche Beziehungen und Zusammenarbeit
zwischen den Staa ten im Sinne der Charta der Vereinten Nationen, Res o lu tion 2625
(XXV) der Generalversammlung. Deutscher Text in VN 1978, S. 138 ff., sowie in der
Textsammlung Sar to rius II unter Ziff. 4.

15 Res o lu tion 40/61 dat ing from De cem ber 9, 1985, printed in: VN 1986, S. 182 f.
16 Finke, J., and Wandscher, Ch., Terrorismusbekämpfung jenseits militärischer

Gewalt. Ansätze der Vereinten Nationen zur Verhütung und Beseitigung des
internationalen Terrorismus, VN 2001, S. 168 ff., 168; for the dif fer ent schol arly ap -
proaches and the prac tice of pub lic in ter na tional law see Kolb, R., “Uni ver sal Crim i nal
Ju ris dic tion of In ter na tional Ter ror ism. Some Reflections on Sta tus and Trends in Con -
tem po rary In ter na tional Law”, Re vue Hellénique de Droit In ter na tional, 50, 1997, S. 43
ff., 48 ff.

17 United Na tions Treaty Se ries (UNTS), 704, S. 219 ff.
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So also do the Hague Con ven tion for the Sup pres sion of Un law ful Sei zure of
Air crafts (so called Hi jack ing Con ven tion, 1970),18 the Mon treal Con ven tion
for the Sup pres sion of Un law ful Acts against the Safety of Civil Avi a tion
(1971) and the sup ple men tary Mon treal Pro to col (1988)19 or the UN-Gen eral
As sem bly’s Res o lu tion against Ter ror ist Bomb At tacks (1997).20

The Inter na tio nal Con ven tion for the Sup pres sion of the Fi nan cing of
Te rro rism, adop ted by the Ge ne ral Assembly of the Uni ted Na tions in re -
so lu tion 54/109 of 9 De cem ber 1999,21 tries to gi ve an abs tract des crip tion
of te rro rism in its ar ti cle 2, 1 b:

Any ot her act in ten ded to cau se death or se rious bo dily in jury to a ci vi lian, 
or to any ot her per son not ta king an ac ti ve part in the hos ti li ties in a si tua -
tion of ar med con flict, when the pur po se of such act, by its na tu re or con -
text, is to in ti mi da te a po pu la tion, or to com pel a go vern ment or an in ter -
na tio nal or ga ni za tion to do or to abs tain from doing any act.

The def i ni tion gives proof of the con trast be tween ter ror ism and an
armed con flict in the sense of ar ti cle 39 and ar ti cle 51 UN-Char ter. It draws 
a clear line of dis tinc tion be tween crim i nal law sanc tions against acts of
ter ror ism and the right to self-de fense ac cord ing to ar ti cle 51 UN-Char ter.
How ever, the Con ven tion also shows that not only the ter ror ist or ga ni za -
tions them selves have to be sup pressed but also all ac tors, may be pri vate
or state ac tors, which sup port the in fra struc ture, global net work ing or the
fi nanc ing of these or ga ni za tions.22

On a re gional level, the fight against ter ror be came a topic of ut most im -
por tance too. The Eu ro pean Par lia ment adopted a def i ni tion of in ter na -
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18 The com plete text can be found in United Na tions Treaty Se ries (UNTS), 860, S.
105 ff., as well as in: BGBl. 1972 II, S. 1505 ff.

19 Text: BGBl. 1977 II, S. 1229 ff.
20 Res o lu tion 527164 of the Gen eral As sem bly (Dec. 1997), VN 1999, S. 34 ff. See

fur ther more Finke, J. and Wandscher, Ch., Terrorismusbekämpfung jenseits militärischer 
Gewalt. Ansätze der Vereinten Nationen zur Verhütung und Beseitigung des inter-
nationalen Terrorismus, VN 2001, S. 168 ff., 169, giv ing more ex am ples of international
anti-ter ror con ven tions or agree ments.

21 Res o lu tion 54/109 of the Gen eral As sem bly dat ing from De cem ber 9, 1999. A
com plete version of the text can be found in: VN 2001, S. 21 ff.

22 For fur ther ref er ence see again: Finke, J. and Wandscher, Ch., Terrorismusbe-
kämpfung jenseits militärischer Gewalt. Ansätze der Vereinten Nationen zur Verhütung
und Beseitigung des internationalen Terrorismus, VN 2001, S. 168 ff., 170 f.
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tional ter ror ism in 1996.23 Dur ing the Oc to ber 2001 APEC-Sum mit in
Shang hai, the mem ber states de scribed ter ror ism as a threat for peace and
the wellbeing of all hu man kind.24 The same di rec tion takes a Dec la ra tion
by the ASEAN States (No vem ber 2001, Brunei Darussalam).25 The Sep -
tem ber 11 at tacks gave birth to a new gen er a tion of ter ror ism, forc ing the
in ter na tional com mu nity to re act. One vis i ble re ac tion is a new “soft law in
becoming”. Re gard less of all dis putes in de tail, a com pre hen sive scheme
of le gally bind ing anti-ter ror ism mea sures is an ur gent de sire of our times.
To day, ter ror is a global phe nom e non mo ti vated by na tional or ethnical
ide ol o gies, so cial-rev o lu tion-ide als or re li gious be liefs.26 Three gen er a -
tions of in ter na tional ter ror ism can be dis tin guished. The ter ror ism of the
first gen er a tion was lo cally lim ited, mostly re lated to re gional con flicts. In
course of an on go ing in ter na tion al iza tion and glob al iza tion,27 a sec ond
gen er a tion of ter ror ism wanted to en force re gional in ter ests us ing in ter na -
tional net works and pub lic world wide. The third gen er a tion or what we
call world ter ror ism is of a new qual ity and quan tity. All lo cal lim i ta tions
are abol ished by global ac tors and a global in fra struc ture. Most dan ger ous
means in clud ing the use of weap ons of mass de struc tion shall put a unique
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23 ABl. C 55 dat ing from Feb ru ary 24, 1997; see also Stein, T. and Meiser, Ch., Die
Europäische Un ion und der Terrorismus, Die Friedenswarte 76 (2001), S. 33 ff., 36;
finallly K. Schmalenbach, Der Internationale Terrorismus – Ein Definitionsversuch, in:
Neue Zeitschrift für Wehrrecht 42 (2000), S. 15 ff.

24 Printed in Internationale Politik 57 (2002), S. 97 ff.
25 Also printed in Internationale Politik 57 (2002), S. 105 ff.
26 See Münkler, H., Terrorismus als Kommunikationsstrategie. Die Botschaft des 11. 

Sep tem ber, Internationale Politik 56 (2001), S. 11 ff., 14; es pe cially the kinds of ter ror -
ism mo ti vated by re li gion: Heiligsetzer, E., Religiös-fundamentalistischer Terrorismus
im Vergleich: Extremistischer Protestantismus in den USA und fundamentalistische
Gewalt im islamischen Ori ent, Friedenswarte 76 (2001), S. 81 ff. Some fur ther lit er a ture
as to the term, the the ory and the so cial re al ity of ter ror ism see e. g. Laqueur, W., Ter ror -
ism, 1977, as well as The Age Ter ror ism, 1987; more over Badey, Th. J., “De fin ing In ter -
na tional Ter ror ism: A Prag matic Ap proach”, Ter ror ism and Po lit i cal Vi o lence, 10, 1998, 
S. 90 ff.; Schmalenbach, K., Der Internationale Terrorismus – Ein Definitionsversuch, in: 
Neue Zeitschrift für Wehrrecht 42 (2000), S. 15 ff.; Daase, Ch., Terrorismus – Begriffe,
Theorien und Gegenstrategien. Ergebnisse und Probleme sozialwissenschaftlicher
Forschung, Die Friedenswarte 76 (2001), S. 55 ff. with some fur ther ref er ence.

27 Thürer, D., Der Verfassungsstaat als Glied einer europäischen Gemeinschaft,
VVDStRL 50 (1991), S. 97 ff., 125; see also Sommermann, K. P., Der entgrenzte Ver-
fassungsstaat, in: D. Merten (Hrsg.), Der Staat am Ende des 20. Jahrhunderts, 1998,
S. 19 ff., 34; U. Hingst, Auswirkungen der Globalisierung auf das Recht der völke-
rrechtlichen Verträge, 2001, S. 109 ff.
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threat to the whole in ter na tional so ci ety, the whole world com mu nity.28 In -
ter na tional vi o lence is be ing ex e cuted by pri vate ac tors, the state re spon si -
bil ity is any thing but clear, once strictly sep a rated cat e go ries of in di vid ual
or col lec tive self-de fense on the one hand, crim i nal law re ac tions on the
other hand merge into one an other.29 “War” might become an maybe
necessary but for sure indifferent answer to this “melting pot of violence”.

2. Inter na tio nal Te rro rism as a Threat of Pea ce “Sort of War”

Tak ing the just de scribed de vel op ment into ac count, the ques tion is
whether ter ror ism qual i fies as a crime, as a new vari a tion of “war” or as a
new form of vi o lence sui generis.30 In this con text it should be men tioned
that some so cial sci en tists saw a his tor i cal re la tion be tween in ter na tional
ter ror ism and the anti-co lo nial wars of lib er a tion. A well dis puted the sis
reads: “Ur ban ter ror ism is a sort of ur ban gue rilla war fare”.31 At least one
as pect of this idea is quite con sid er able. Both, gue rilla war fare and ter ror -
ism, do not con sider them selves bound to the ius in bello, but they re fer to
an ob scure ius ad bellum be tween so cial rev o lu tion, war of lib er a tion and a
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28 See also Stein, T. and Meiser, Ch., Die Europäische Un ion und der Terrorismus,
Die Friedenswarte 76 (2001), S. 33 ff., 34.

29 As to the in ter na tional crim i nal law dis cus sion: Cassese, A., Ter ror ism is Also
Dis rupt ing Some Le gal Cat e go ries of In ter na tional Law, EJIL 2001, S. 993 ff., 994 f.;
Oeter, S., Terrorismus – ein völkerrechtliches Verbrechen? Zur Frage der Unterstellung
terroristischer Akte unter die internationale Strafgerichtsbarkeit, Die Friedenswarte 76
(2001), S. 11 ff.; Krohne, S. W., “The United States and the World Need an In ter na tional
Crim i nal Court as an Ally in the War Against Ter ror ism”, In di ana In ter na tional and Com -
par a tive Law Re view, 8, 1997, S. 159 ff. ; Carberry, J. A., “Ter ror ism: A Global Phe nom e -
non Man dat ing a United In ter na tional Re sponse”, In di ana Jour nal of Global Le gal Stud ies, 
6, 1999, S. 685 ff.; Reisman, W. M., “In ter na tional Le gal Re sponses to Ter ror ism”, Hous -
ton Jour nal of In ter na tional Law, 22, 1999, S. 3 ff.; Guillaume, G., “Terrorisme et droit in -
ter na tional”, Recueil des Cours de l´Académie de Droit In ter na tional, 215, 1989, S. 327 ff. 
The Staute of Rome does not know a specific in ter na tional crime of ter ror ism. How ever,
the in ter na tional con fer ence draft ing the Stat ute, came up with a res o lu tion de scrib ing
ter ror ist acts as “se ri ous crimes of con cern to the in ter na tional community“, see UN-Doc. 
A/CONF:/183/10, S. 7 f.

30 Daase, Ch., Terrorismus – Begriffe, Theorien und Gegenstrategien. Ergebnisse
und Probleme sozialwissenschaftlicher Forschung, Die Friedenswarte 76 (2001), S. 55
ff., 62 f.

31 To the dis cus sion id., S. 62 f., with some im por tant fur ther ref er ence to the pub li -
ca tions of R. Taber and R. Clutterbuck.
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pseudo-re li gious sense of mis sion. In that re gard, in ter na tional ter ror ism of 
the third gen er a tion is a threat to peace sort of war. Ter ror ist at tacks lead to
a war which no body has de clared;32 they dis re gard the reg u la tions of the in -
ter na tional ius in bello; ter ror ists at tack not only the com bat ants but also the
civil pop u la tion.33 The re sult of these at tacks is not a “state of war” as clas si -
cal in ter na tional law would have de fined it, but the vi o lence and es ca la tions
are at least as dan ger ous as the sit u a tion of an in ter na tional armed con flict.
And why? First and fore most be cause the third-gen er a tion-ter ror ism does
not know any lim its re gard ing time and space. As US-Vice Sec re tary of
State R. Armitage put it in No vem ber 2003 fo cus ing on the sit u a tion in
Iraq: Iraq is still not only a zone of cri sis, Iraq is a “zone of war”.34

3. The Inter na tio nal Law Fra me work 

A. Self-De fense Against Armed Attacks of Pri va te Te rror
    Groups. The Pro blem of Preemp ti ve Mea su res

Ar ti cle 2 Nr. 4 UN-Char ter says: “All Mem bers shall re frain in their
international re la tions from the threat or use of force against the ter ri to -
rial integrity or po lit i cal in de pend ence of any state, or in any other man ner
in con sis tent with the Pur poses of the United Na tions”.35 Chap ter 7, es pe -
cially ar ti cles 39 and 51 have to be un der stood in a much more re stric tive
sense. Only armed at tacks can le git i mately lead to the right of self-de -
fense. Ar ti cle 51 UN-Char ter is an ob vi ous ex emp tion in the United Na -
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32 Very pre cise Hofmann, B., Terrorismus – der unerklärte Krieg. Neue Gefahren
politischer Gewalt, 1999. For the met a phor of a “Grey War”: D. v. Drehle, “World War,
Cold War Won. Now, the Grey War”, The Wash ing ton Post, Sep tem ber 12, 2001; the
same met a phor is used by Kreft, H., Vom Kalten Krieg zum “‘Grauen Krieg’.
Uneingeschränkte Bündnissolidarität mit den USA”, Internationale Politik, 56 (2001), S. 
43 ff., 43.

33 Münkler, H., “Terrorismus als Kommunikationsstrategie. Die Botschaft des 11.
Sep tem ber”, Internationale Politik 56 (2001), S. 11 ff., 12.

34 Süddeutsche Zeitung (Ger man daily news pa per), No vem ber 9, 2003, S. 1.
35 See e. g. Schindler, D., Die Grenzen des völkerrechtlichen Gewaltverbots.

Berichte der Deutschen Gesellschaft für Völkerrecht, Heft 26 (1986), S. 11 ff.; M. Bothe, 
Friedenssicherung und Kriegsrecht, in: W. Graf Vitzthum (ed.), Völkerrecht, 2. Aufl.
2001, Rn. 3 ff. with fur ther reference.
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tions´ scheme of se cur ing peace.36 All at tempts to es tab lish a nat u ral, in -
her ent right to self-de fense be yond the lim its of Ar ti cle 51 UN-Char ter
have to fail. This is spe cially true for the global fight against ter ror ism.37

a. Te rro rist Attacks as Armed Attacks Accor ding to Arti cle 51 SVN

Only an armed at tack can trig ger off the right to in di vid ual or col lec tive
self-de fense.38 In 1974, the Gen eral As sem bly tried to de fine the term
“agression” 39 and the In ter na tional Court of Jus tice used this def i ni tion for 
the in ter pre ta tion of ar ti cle 51 UN-Char ter in the Nic a ra gua-Case.40 The
def i ni tion says that a state or an other sub ject of in ter na tional law has to be
re spon si ble for the armed at tack.41 How ever, in the glob al ized world of to -
day states are no lon ger the only, not even the main ac tors on the in ter na -
tional level. The re al ity of in ter na tional re la tion ships shows the in creas ing
im por tance of “Non-State-Ac tors” ex er cis ing a kind of pub lic power that
in the past was ex clu sively re served to state ac tors. All mech a nisms es tab -
lished by the United Na tions have to take this fun da men tal change into ac -
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36 Very early Brownlie, I., In ter na tional Law and the Use of Force by States, 1963,
S. 251 ff.; Randelzhofer, A., in: Simma, B. (Hrsg.), The Char ter of the United Nations.
A Com men tary, Ar ti cle 51, Rn. 4 ff.; Bryde, B. O., “Self-De fense”, in Bernhardt, R.
(ed.), En cy clo pe dia of Pub lic In ter na tional Law, vol. IV, 2000, S. 361 ff.; Graf Vitzthum,
W., Begriff, Geschichte und Quellen des Völkerrechts, in: ders. (Hrsg.), Völkerrecht,
2. Aufl. 2001, 1. Abschn., Rn. 52 ff.; Bruha, Th. and Bortfeld, M., Terrorismus und
Selbstverteidigung. Voraussetzungen und Umfang erlaubter Selbstverteidigungsma
ßnahmen nach den Anschlägen vom 11. Sep tem ber 2001, VN 2001, S. 161 ff., 162.

37 Ad mit tedly, some new as pects can be em pha sized af ter the Sep tem ber 11 at tacks,
see e. g. Tomuschat, Ch., Der 11. Sep tem ber 2001 und seine rechtlichen Konsequenzen,
EuGRZ 2001, S. 535 ff., 538 ff.

38 Randelzhofer, A., in Simma, B. (Hrsg.), The Char ter of the United Na tions. A
Com men tary, Ar ti cle 51, Rn. 18-18.

39 Gen eral As sem bly Res o lu tion 3314 (XXIX); for fun da men tal re marks to this res o -
lu tion see Bruha, Th., Die Def i ni tion der Ag gres sion, 1980.

40 ICJ Re ports 1986, S. 14 ff.
41 Cassese, A., The In ter na tional Com mu nity´s le gal Re sponse to Ter ror ism, ICQL 38

(1989), S. 589 ff., 596 ff.; Bruha, Th. and Bortfeld, M., Terrorismus und Selbstverteidigung.
Voraussetzungen und Umfang erlaubter Selbstverteidigungsma-ßnahmen nach den
Anschlägen vom 11. Sep tem ber 2001, VN 2001, S. 161 ff., 164; Krajewski, M., Selbs-
tverteidigung gegen bewaffnete Angriffe nicht-staatlicher Organisa- tionen. Der 11. Sep -
tem ber 2001 und seine Folgen, AVR 40 (2002), S. 182 ff., 188; Ruffert, M.,
Terrorismusbekämpfung zwischen Selbstverteidigung und kollektiver Sicherheit, ZRP
2002, S. 247 ff., 247 f.
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count. More and more of ten, armed at tacks are ex er cised by pri vate po-
wers.42 The con se quence should be not the for mal as pect of “state hood” or
“in ter na tional law sub jec tiv ity”, but the qual ity of the at tack is the de ci sive
cri te rion whether or not ar ti cle 51 UN-Char ter can be ap plied to the case.
Of course, such a material ap proach im plies the risk of abuse.43 There fore,
a ma te rial un der stand ing of ar ti cle 51 UN-Char ter de mands a re stric tive in -
ter pre ta tion and a “gen u ine link” be tween self-de fense and the in ter na -
tional com mu nity’s ob li ga tion to se cure and re-es tab lish peace. The clas si -
cal the ory of state re spon si bil ity (state con trol, lo gis tic or ma te rial sup port,
grant ing a “safe ha ven”)  is not suf fi cient.44 As con sti tu tional state hood it -
self, the right of self-de fense has its roots in the in her ent right and value of
hu man dig nity. The state has to grant life, lib erty, equal ity and se cu rity to
all cit i zens. Who ever en dan gers these rights has to face state re ac tion, the
ul tima ra tio of which is the ar ti cle 51-right to self-de fense as de fense of
the peo ples’ and the cit i zens’ rights and hu man dig nity. New in ter na tional
cus tom ary law af ter the Sep tem ber 11 at tacks45 may re flect the same ten -
dency to a ma te rial un der stand ing of ar ti cle 51 UN-Char ter. It is bound to
the same lim its, fi nally to the hu man dig nity of all men. 

b. The Qua lity and Inten sity of Non-Sta te Armed Attacks 

Ar ti cle 51 UN-Char ter re quires a high in ten sity of armed at tacks.46 This
is the most im por tant if one has to dis tin guish be tween crim i nal deeds with
a ter ror ist mo ti va tion and ter ror ist at tacks that amount to threat of in ter na -
tional peace “sort of war”. The cri te ria are: Who are the ac tors, do they use
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42 Eppler, E., “Weder Krieg noch Frieden”, Der Spiegel (weekly Ger man news mag -
a zine), 41, 2001, S. 56.

43 Krajewski, M., Selbstverteidigung gegen bewaffnete Angriffe nicht-staatlicher
Organisationen. Der 11. Sep tem ber 2001 und seine Folgen, AVR 40 (2002), S. 182 ff.,
190 ff., give some im por tant examples with re gard to the PLO.

44 Idem.
45 See the ex ten sive work of Krajewski, M., Selbstverteidigung gegen bewaffnete

Angriffe nicht-staatlicher Organisationen. Der 11. Sep tem ber 2001 und seine Folgen,
AVR 40 (2002), S. 182 ff., 198.

46 Ruffert, M., Terrorismusbekämpfung zwischen Selbstverteidigung und kollektiver 
Sicherheit, ZRP 2002, S. 247 ff., 247; Randelzhofer, A., in Simma, B. (Hrsg.), The Char -
ter of the United Na tions. A Com men tary, Ar ti cle 51, Rn. 19; slightly dif fer ent Fischer,
H., Friedenssicherung und friedliche Streitbeilegung, in: H. Ipsen, Völkerrecht, 4. Aufl.
1999, § 59, Rn. 28.
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weap ons in the same or a com pa ra ble way a state would use them in course
of an armed at tack? Do the pri vate ac tors make use of a quasi-state in fra -
struc ture and or ga ni za tional net work? Who are the vic tims (un lim ited
amount of vic tims)? What are the means of de struc tion (e.g. weap ons of
mass de struc tion)?47 Only if the at tacks have the qual ity of a threat to the
whole peo ple, not to a lim ited group (e.g. the hor ri ble sui cide bomb ings)
the ter ror ist at tacks amount to a “quasi-state” armed at tack and the peace
se cur ing mechanisms of the UN-Charter can be accordingly applied.

c. The Pre sent Armed Attack

Self-de fense is only al lowed against a pres ent armed at tack.48 As soon
as a sin gu lar armed at tack has been brought to close, the right to self-de -
fense ex pires. Pre ven tive self-de fense has to be re jected be cause the risk of 
abuse is too high – power pol i tics en forced by mil i tary means in the name
of a nat u ral, in her ent right to self-de fense would de stroy the peace se cur ing
scheme the United Na tions em phat i cally stand for.49 How ever, the ex e cu -
tion and the in fra struc ture spe cially of the Sep tem ber 11 at tacks force in ter -
na tional law sci en tists (as well as courts) to de velop new cri te ria of what
makes an armed at tack present. Ter ror ist or ga ni za tions such as Al Quaida
form an om ni pres ent, ubiq ui tous en emy. Their threats have the most in ten -
sive ef fect since one can not be sure by whom and when the at tacks will be
re al ized. As the en emy, the threat is om ni pres ent, ubiq ui tous. Nev er the less,
there has to be a di rect con nec tion be tween the at tack and the cor re spond ing
de fense ac tion. Pol i tics of pre ven tive military ac tion, what some al ready
call a Bush doc trine, de scribed by for mer Sec re tary of State G. Shultz as
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47 Idem.
48 Fischer, H., Friedenssicherung und friedliche Streitbeilegung, in Ipsen, H.,

Völkerrecht, 4. Aufl. 1999, § 59, Rn. 38; Bothe, M., Friedenssicherung und Kriegsrecht,
in Graf Vitzthum, W. (Hrsg.), Völkerrecht, 2. Aufl. 2001, Rn. 19; Randelzhofer, A., in
Simma, B. (Hrsg.), The Char ter of the United Na tions. A Com men tary, Ar ti cle 51, Rn. 34 
m. w. N.

49 As to the dis pute re gard ing pre ven tive self-de fense see the ref er ence at Krajewski, 
M., Selbstverteidigung gegen bewaffnete Angriffe nicht-staatlicher Organisationen. Der
11. September 2001 und seine Folgen, AVR 40 (2002), S. 182 ff., 201, and
Randelzhofer, A., in Simma, B. (Hrsg.), The Char ter of the United Nations. A Com men -
tary, Ar ti cle 51, Rn. 34 f.
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tran si tion from “hot pur suit” to “hot pre-emption”,50 could not be jus ti fied
by the right of self-de fense. A very lim ited pre-emption, if at all, could
only be based upon a UN-Se cu rity Coun cil’s Res o lu tion.51 The cri te rion of 
a pres ent armed at tack shows again that one very thor oughly has to draw a
line of dis tinc tion be tween mil i tary ac tions such as self-de fense and crim i -
nal pros e cu tion un der na tional or in ter na tional crim i nal law.52

d. The Tra get Group of  Per mis si ble Self-De fen se Mea su res

It is self-ev i dent that self-de fense us ing mil i tary means can only be di -
rected to wards the ag gres sor.53 Here, one has to make a dis tinc tion be -
tween the ter ror or ga ni za tion it self and the state of res i dence sup port ing
and pro tect ing the terrorists. 

a) With out any prob lem the mem bers of ter ror or ga ni za tions them -
selves can be con fronted with self-de fenses mea sures as far as the sov er -
eignty of a state is not af fected, e. g. on the high seas. In prac tice, how -
ever, this will be a rare case. Usu ally, ter ror groups start their at tacks
from the ter ri tory of a sov er eign state, the ter ri to rial sov er eignty and in -
teg rity of which has to be re spected ac cord ing to in ter na tional law. How -
ever, the state can be held re spon si ble for the rel e vant ac tions if it granted 
a safe ha ven to ter ror ists, or, even worse, of fered them any kind of sup -
port. In so far, a vi o la tion of the ter ri to rial sov er eignty and in teg rity
would be jus ti fied. Given the link be tween the state and the ter ror group
might not be that ob vi ous, the law of neu tral ity should be ap plied. Ac -
cord ing to the neu tral ity reg u la tions, a state be ing at tacked is al lowed to
di rect all necessary self-de fense ac tions to wards the neu tral state if the
lat ter one is not will ing or able to stop the ag gres sions.54 Mod ern in ter na -
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50 Koydl, W., Amerika bekräftigt Recht auf Präventiv-Schläge, SZ dat ing from June
03, 2002, S. 8; id. S. 4: “Recht des Stärkeren”.

51 For this ques tion see Ruffert, M., Terrorismusbekämpfung zwischen Selbstver-
teidigung und kollektiver Sicherheit, ZRP 2002, S. 247 ff., 250 ff.

52 Ibi dem, S. 248.
53 Krajewski, M., Selbstverteidigung gegen bewaffnete Angriffe nicht-staatlicher Orga-

nisationen. Der 11. Sep tem ber 2001 und seine Folgen, AVR 40 (2002), S. 182 ff., 202 ff.
54 In gen eral to the ques tion of neu tral ity Hailbronner, K., “Der Staat und der

Einzelne als Völkerrechtssubjekte”, in Graf Vitzthum, W. (Hrsg.), Völkerrecht, 2. Aufl.
2001, 3. Abschn., Rn. 149 ff.; Neuhold, H. (Hrsg.), The Eu ro pean Neu trals in the 1990s:
New Chal lenges and Opportunities, 1991.
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tional law does nei ther know an ab so lute con cept of sov er eignty nor an
in sur mount able shield of ter ri to rial in teg rity.55

b) So far, it is clear that the state of res i dence can be af fected by mil i tary
self-de fense mea sures, if they are first and fore most di rected to wards the
ter ror groups. An other ques tion is, how ever, whether the state it self pur -
pose fully can be ex posed to armed coun ter-at tacks.56 The bench mark of in -
ter na tional law is high and right fully so. In the Nic a ra gua-Case as well as
in the Te he ran-Hos tage-Case, the In ter na tional Court of Jus tice held that
the afore men tioned state it self has to qual ify as an ag gres sor. The merely
pas sive tol er a tion of pri vate at tacks was not suf fi cient to jus tify a di rect
coun ter-at tack. Even lo gis tic sup port or the de liv ery of weap ons –cer tainly
qual i fy ing as “use of force” ac cord ing to ar ti cle 2 Nr. 4 UN-Char ter– gave
no suf fi cient rea son to qual ify these mea sures as an “armed at tack” that
would al low armed coun ter-mea sures of mil i tary self-de fense, so the Court.
Fac ing in ter na tion al ized and glob al ized ter ror net works to day, the com plex
re al ity de mands a some what dif fer ent con cept. At tacks ver sus the po si tions
of pri vate ter ror groups can not be ex actly sep a rated from at tacks ver sus the
state as such. A mil i tary strat egy, which makes sense, will necessarily also
af fect the state that means the peo ple, the cit i zens. The only cri te rion to be
asked for is the fol low ing:  The de fense-mea sures have to be di rected first
and fore most to wards the agressors and the in no cent pop u la tion has to be
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55 To the ques tion of sov er eignty: Kelsen, H., Das Prob lem der Souveränität und die
Theorie des Völkerrechts, 2. Aufl. 1928; Heller, “Die Souveränität (1927)”, in ders.,
Gesammelte Schriften, Bd. 2, 1971, S. 31 ff.; Häberle, P., Zur gegenwärtigen Diskussion
um das Prob lem der Souveränität (1967/78), in: ders., Verfassung als öffentlicher
Prozess, 3. Aufl. 1998, S. 364 ff.; Quaritsch, H., Staat und Souveränität, Bd. 1, 1970,
S. 243 ff.; ders., Souveränität. Entstehung und Entwicklung des Begriffs in Frankreich
und Deutsch land vom 13. Jh. bis 1806, 1986; Wildhaber, L., Entstehung und Aktualität
der Souveränität, FS K. Eichenberger, 1982, S. 131 ff., 133 ff.; Verdross, A., and Simma, 
B., Universelles Völkerrecht, 3. Aufl. 1984, S. 25 ff.; Saladin, P., Wozu noch Staa ten?,
1995, S. 28 ff.; Randelzhofer, A., Staatsgewalt und Souveränität, in: HStR, Bd. I, 2.
Aufl. 1995, § 15, Rn. 13 ff.; Müller, J. P., Wandel des Souveränitätsbegriffs im Lichte
der Grundrechte, in: Symposion L. Wildhaber, 1997, S. 45 ff. For ref er ence to the “clas -
sics” such as H. Preuß, C. Schmitt, H. Heller, H. Kelsen, A. Haenel, L. Duguit, H. J.
Laski and N. Politis see the study of Baldus, M., Zur Relevanz des Souveräni-
tätsproblems, Der Staat 36 (1997), S. 381 ff., 381-388.

56 Krajewski, M., Selbstverteidigung gegen bewaffnete Angriffe nicht-staatlicher
Organisationen. Der 11. Sep tem ber 2001 und seine Folgen, AVR 40 (2002), S. 182 ff.,
205 ff.
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spared as far as pos si ble. The pro por tion al ity of the coun ter-mea sures
must be guar an teed.

e. The Pro por tio na lity of Self-De fen ce Mea su res

Self-de fense against an armed at tack must fol low the rules of pro por tion -
al ity.57 This is true for the coun ter-mea sures as a whole as well as for ev ery
sin gle ac tion. In ter na tional hu man i tar ian law gives some ori en ta tion, but one 
has to ad mit that there re mains an aporia. Whenever life is weighed up
against life hu man dig nity is at stake. Nev er the less, there have to be eth i cal 
and le gally bind ing reg u la tions for the ius in bello, there have to be cri te ria
for the pro por tion al ity. The fol low ing as pects must be taken into con sid er -
ation: the dis tinc tion be tween com bat ants and vic tims amongst the civil
pop u la tion, the dis tinc tion be tween mil i tary and civil tar gets, the sup plies
for the civil pop u la tion, the mi gra tion that has to be ex pected, the du ra tion
of the armed at tacks, last but not least the kinds of weap ons that will be
used (no use of weap ons of mass de struc tion!).

II. THE TREATMENT OF IMPRISONED MEMBERS

OF TERROR GROUPS

Mem bers of ter ror groups do not qual ify as com bat ants and there fore
they do not en joy all the priv i leges granted to pris on ers of war by in ter na -
tional law such as the hu man treat ment ac cord ing to ar ti cle 13 of the III,
Geneva Con ven tion (1949). They are to be treated ac cord ing to the rules of 
–na tional as well as in ter na tional– crim i nal law.58 That means, how ever,
ac cord ing to the rule of law. The in ter na tional com mu nity anx iously
awaits an up com ing de ci sion of the US-Su preme Court. Two pris on ers of
“Camp X-Ray”, Guantanamo Bay, have filed a claim to have stand ing in
US-Courts. Should the Su preme Court grant stand ing, this would
strengthen the grad ual emer gence of an in ter na tional rule of law, too.
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57 Nic a ra gua, S. 94, Ziff. 176.
58 With re gard to the very dif fi cult to be an swered eth i cal ques tions Koydl, W.,

Einsperren und den Schlüssel wegwerfen. Das Verhalten der US-Behörden gegenüber
den nach dem 11. Sep tem ber Internierten stößt mehr und mehr auf den Pro test von
Bürgerrechtlern, SZ vom 17. Juni 2002, S. 3; fur ther more Tomuschat, Ch., Der 11. Sep -
tem ber 2001 und seine rechtlichen Konsequenzen, EuGRZ 2001, S. 535 ff., 536.
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III. THE JUSTIFICATION OF ANTI-TERROR-MEASURES

ACCORDING TO PUBLIC EMERGENCY

REGULATIONS

A fi nal word as to the jus ti fi ca tion of anti-ter ror-mea sures ap ply ing the
“Pub lic Emer gency” Reg u la tions. These reg u la tions can be found in na -
tional and in ter na tional crim i nal law, they also can be found in the most
im por tant in ter na tional cov e nants on hu man rights. To give only one ex -
am ple: ar ti cle 4 Nr. 1 of the “In ter na tional Cov e nant on Civil and Po lit i cal
Rights” reads as fol lows:

In ti me of pu blic emer gency which threa tens the li fe of the na tion and the
exis ten ce of which is of fi cially pro clai med, the Sta tes Par ties to the pre sent
Co ve nant may ta ke mea su res de ro ga ting from their obli ga tions un der the
pre sent Co ve nant to the ex tent strictly re qui red by the exi gen cies of the si -
tua tion, pro vi ded that such mea su res are not in con sis tent with their ot her
obli ga tions un der in ter na tio nal law and do not in vol ve dis cri mi na tion so lely 
on the ground of ra ce, co lour, sex, lan gua ge, re li gion or so cial ori gin.

Ar ti cle 15 sec tion 1 of the Eu ro pean Char ter on Hu man Rights, the
model for the cited phrase of the In ter na tional Cov e nant, has the same in -
ten tion. “Pub lic emer gency rules”, whether writ ten down in in ter na tional
trea ties or na tional Con sti tu tions, open a lim ited way to sus pend the states
from some ob li ga tions as to the re spect of hu man rights. Of course, only to
a strictly re stricted amount and in ex treme sit u a tions. In such ex treme sit u -
a tions, a new bal ance be tween lib erty and se cu rity has to be found. “Se cu -
rity in Liberty” changes into “Liberty thanks to Se cu rity”. 59 How ever, the
right to life must never be sus pended. In so far, pub lic emer gency rules
can not jus tify mil i tary self-de fense mea sures. Hu man dig nity and lib erty
are the core val ues at the very heart of the con sti tu tional State. We never
may al low ter ror ists to de stroy them, not in the way, they act, and not in the 
way, we react.
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59 Denninger, E., Freiheit durch Sicherheit? Anmerkungen zum Terrorismusbekäm-
pfungsgesetz, StV 20002, S. 96 ff.
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IV. CONCLUSION

The de bate about reg u la tions against in ter na tional ter ror ism and about
le gally and eth i cally jus ti fied coun ter-mea sures broke new ground in the
sci ence of pub lic in ter na tional law.60 Fac ing a tre men dous change and
man i fold un cer tain ties as to the per mis si ble re ac tions of those fac ing a ter -
ror ist at tack, a com pre hen sive con ven tion of anti-ter ror reg u la tions is more 
than de sir able. In ter na tional and na tional reg u la tions should go well with
each other. The na tional con sti tu tional states have to be aware of their duty
to en force in ter na tional law reg u la tions by im ple ment ing them into na -
tional law. We may not for get that the fight against ter ror is not war but that 
it some times has the qual ity of an armed con flict “sort of war”. The Sep -
tem ber 11 at tacks, the war in Af ghan i stan and Iraq de scribes a new in ter na -
tional re al ity, a re al ity of change. There fore one has to keep in mind what
the Amer i can in ter na tional pub lic law scholar J. Cerone said mak ing his
“Sep tem ber 11 com ment”: “...it is nec es sary to bear in mind that in ter na -
tional law is highly adap tive and sub ject to dy namic in ter pre ta tion”.61
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60 Tomuschat, Ch., Der 11. Sep tem ber 2001 und seine rechtlichen Konsequenzen,
EuGRZ 2001, S. 535 ff., 545.

61 Cited ac cord ing to Tomuschat, Ch., Der 11. Sep tem ber 2001 und seine rechtlichen 
Konsequenzen, EuGRZ 2001, S. 535 ff., 535.
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