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SUMMARY: 1. Intro duc tion.  II. Adver sa rial vs. Inqui si to rial pro ce -
du ral mo dels. III. The func tion of ci vil ad ju di ca tion.  IV. The na tu re 
and function of evi den ce.  V. The com pi la tion of evi den ce. VI. The

pre sen ta tion of oral evi den ce.  VII. Con clu sion.

I. INTRODUCTION

The de fi ni tion of the ro le of the par ties and the jud ge in the com pi la tion
and pre senta tion of evi den ce in ci vil li ti ga tion may be con cei ved as a
cross road whe re many trends con ver ge, in ter sect and of ten con front
with each ot her. Actually such a de fi ni tion is in fluen ced, in the va rious
le gal systems, by cul tu ral and le gal tra di tions, by theo re ti cal and phi lo -
sop hi cal orien ta tions, by po li ti cal op tions, by po licy choi ces, and al so by 
pro ce du ral mo dels and rhe to ri cal ar gu ments. Such a com plex clus ter of
fac tors should not be dealt with —as it of ten hap pens— in pa ro chial and
le ga lis tic ways, that is: by loo king at the ru les of evi den ce cu rrently exis -
ting in one’s own pro ce du ral system and ima gi ning that all the rest of the 
world sha res the sa me ru les. Even the sim ple syncro nic, ho ri zon tal and
des crip ti ve com pa ri son of va rious evi den tiary systems may end up with
no mo re than a co llec tion of de tails sho wing si mi la ri ties and dif fe ren ces
wit hout pro vi ding the ob ser ver with any sig ni fi cant in sight.

A bet ter un ders tan ding of what hap pens or may hap pen in the “evi -
den tiary cross roads” may be achie ved  by fo cu sing upon the main as -
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pects of the cul tu ral tra di tions and of the theo re ti cal trends lying in the
back ground of the nor ma ti ve so lu tions adop ted in the most im por tant
systems of ci vil li ti ga tion. The pur po se of this es say is to throw so me
light on the se tra di tions and trends, pos sibly eli ci ting so me as pects that
are usually left im pli cit and un clear in the most frequent ap proa ches to
the se to pics. Of cour se this es say can not in clu de a com ple te com pa ri son
of all the re le vant systems: scat te red re fe ren ces to spe ci fic systems and
ru les will be ma de just in or der to pro vi de so me exam ples. Mo reo ver, a
hig her level of sim pli fi ca tion of com plex pro blems, and of abs trac tion
from par ti cu lar si tua tions, is the cost that has to be paid for dea ling with
the se to pics in a rea so na ble num ber of pa ges of an es say, ins tead of wri -
ting hu ge vo lu mes.

This es say is di vi ded in to two parts and a con clu sion. Part I deals with 
so me ge ne ral is sues such as: a) the op po si tion bet ween ad ver sa rial and
in qui si to rial mo dels of ci vil li ti ga tion; b) the func tion of ci vil ad ju di ca -
tion; c) the na tu re and func tion of evi den ce in ci vil li ti ga tion. Part II
deals with pro ce du ral is sues such as: a) the met hods for the compilation
of evi den ce; b) the met hods for the pre sen ta tion of oral evi den ce. The
Con clu sion will in clu de so me ge ne ral re marks, as well as a pro po sal
orien ted to over co me the tra di tio nal theo re ti cal di ver gen ces and to fi gu re 
out a ra tio nal system for the compilation and pre sen ta tion of evi den ce.

II. ADVERSARIAL VS. INQUISITORIAL PROCEDURAL MODELS

Much, and per haps too much, has been writ ten in the last de ca des
—in the Uni ted Sta tes as well as in ot her coun tries— about the op po si -
tion bet ween “ad ver sa rial” and “in qui si to rial” mo dels of pro ce du re.
Actually, such a dis tinc tion seems to be a sort of “ever green”, or an al -
ways re maining (or ne ver going away) com mon pla ce in the cul tu ral tra -
di tion of the Anglo-Ame ri can systems. Sin ce we are now in a ho ri zon tal
so ciety in which cul tu ral cons tructs cir cu la te all around the world, and
the Anglo-Ame ri can cul tu re is by far the most in fluen tial set of le gal mo -
dels despite so me lo ca lis tic re sista nces, this to pic may be con si de red as a 
ge ne rally in te res ting fea tu re of the Wes tern le gal cul tu re. On the ot her
hand, sub stan tially equi va lent op po si tion exist al so in the ci vil law cul tu -
re, as f.i. bet ween the so-ca lled Dis po si tions ma xi me (or prin ci pio dis po -
si ti vo in Italy) and the so-ca lled Inqui si tions– or Unter su chung sma zi me
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(or prin ci pio in qui si to rio in Italy). Ho we ver, in re cent years the dis cus -
sion about the se ge ne ral con cepts seems to be much mo re li vely in the
com mon law coun tries than in the ci vil law area, so that the re is certain
rea son to fo cus the analy sis on the se coun tries rat her than upon the ci vil
law ones. Ho we ver, much of what may be said about the for mer can be
re fe rred al so to the lat ter.

So me years ago, Mir jan Da maš ka stres sed, with se ve ral good rea sons, 
that the dis tinc tion bet ween “ad ver sa rial” and “in qui si to rial” mo dels of
pro ce du re should be set asi de, be cau se it is theo re ti cally poor, heu ris ti -
cally inef fec ti ve, and even mis lea ding. Ho we ver, this dis tinc tion seems
to be hard to aban don, sin ce even in the re cent le gal li te ra tu re, se ve ral
aut hors still dis cuss the me rits and the flaws of ad ver sa rial and no nad -
ver sa rial systems of ci vil and cri mi nal li ti ga tion. Much of this dis cus sion 
fo cu ses upon the is sue of which mo del of pro ce du re should be adop ted
and whet her or not the Ame ri can system should shift from its cu rrent ad -
ver sa rial mo del to a no nad ver sa rial one. Though the pur po se of this es -
say is not to sup port one or an ot her al ter na ti ve. De ci ding the rea son why 
a par ti cu lar system de serves to be pre fe rred and for which pur po ses
could be an ex tre mely dif fi cult task that would go well be yond the li mits 
of this es say and should be left at the and to the choi ces ma de by the po -
li ti cal po wer. That it may well hap pen that an exis ting system is not the
best one but de ser ves to be pre ser ved, may be to be faith ful to a long tra -
di tion or be cau se ra di cal chan ges are al ways dif fi cult to be in tro du ced
and ac cep ted in the prac ti ce.

Ho we ver, it is worth to ma ke so me re marks about the op po si tion bet -
ween ad ver sa rial and in qui si to rial mo dels with the aim of cla rif ying so -
me met ho do lo gi cal points.

a) First of all the re  is a com mon pla ce ac cor ding to which ad ver sa rial
mo dels of ci vil pro ce du re are typi cal of com mon law systems, whi le in -
qui si to rial mo dels of ci vil li ti ga tion are com mon in ci vil law systems.
This com mon pla ce is des crip ti vely fal se in both aspects. 

On the one hand, it may be con ce ded that the com mon law system of
ci vil li ti ga tion, ta ken as a who le, used to be tra di tio nally ad ver sa rial: it
was ad ver sa rial in the long his tory of the En glish, and Ame ri can ci vil
pro ce du re. At pre sent, it may pro bably still be main tai ned that the Ame ri -
can system is ad ver sa rial, at least to so me ex tent, but the sa me can no lon -
ger be said about ot her im por tant com mon law systems, such as England
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and Aus tra lia. It is well known, in fact, that with the Ci vil Pro ce du re Ru les
1999 the En glish law ma ker has abruptly and ra di cally set asi de the
pre-exis ting and tra di tio nal  ver sion of the ad ver sary system, re pla cing it
with a com ple tely dif fe rent mo del. This is due mainly be cau se, —as it was
said by Lord Woolf, the draf ter of the re form— the ad ver sa rial na tu re of
civil li ti ga tion was res pon si ble of the de lays, costs and inef fi cien cies of the
En glish system of  ci vil jus ti ce; in his own words, the ad ver sa rial system
was “li kely to en cou ra ge an ad ver sa rial cul tu re and to de ge ne ra te in to an
en vi ron ment in which the li ti ga tion pro cess is too of ten seen as a batt le -
field whe re no ru les apply”. The Aus tra lian system seems al so to be on
the way of shif ting from an ad ver sa rial to a no nad ver sa rial mo del of ci vil 
li ti ga tion. On the ot her hand, one may won der whet her the much dis cus -
sed but un de niably im por tant phe no me non of the “ma na ge rial ro le” per -
for med by mo dern Ame ri can jud ges, is lea ving the tra di tio nal ad ver sa rial 
mo del in tact, or is it pus hing the Ame ri can system in the di rec tion of a
no nad ver sa rial or much less ad ver sa rial mo del of li ti ga tion. Co rres pon -
dingly, the sta te ment that com mon law ci vil li ti ga tion is ad ver sa rial is no 
lon ger des crip ti vely true, at least to a lar ge ex tent.

As to ci vil law systems, it is al so dres crip ti vely fal se the sta te ment
that they are es sen tially in qui si to rial. Such a sta te ment does not re flect
the his tory of ci vil law systems sin ce the ori gins of Con ti nen tal ci vil
proce du re in the Midd le Ages, ci vil li ti ga tion has been es sen tially ad ver -
sa rial. For ins tan ce the or di nes ju di cia rii  writ ten in the 12th and 13th
cen tu ries and al so la ter on (that is the pro ce du ral li te ra tu re of that pe riod, 
con sis ting of a re le vant num ber of texts) des cri be a mo del of ci vil pro -
cee ding in which the par ties be gin the ca se, de ter mi ne its sub ject mat ter,
of fer the evi den ce and ma na ge the pro cee ding, be fo re a jud ge that has
very li mi ted po wers and per forms an es sen tially pas si ve ro le. The pro -
blem of whet her the Me die val jud ge could sup ple re in fac to (i.e.: to be
ac ti ve in de ter mi ning the facts of the ca se) was much dis cus sed but the
ne ga ti ve ans wer pre vai led the idea of an “iso no mic” mo del has been
proposed just to des cri be a pro ce du ral system in which the ca se was de -
ve loped by the par ties on the ba sis of an equal and ac ti ve po si tion be fo re 
a pas si ve jud ge. Mo reo ver with the only par tial ex cep tion of the Prus sian 
procedu ral co de of 1748, in which the ro le of the jud ge was mostly
empha si zed, all the Eu ro pean  co des of ci vil pro ce du re enac ted in the 18th
and 19th cen tu ries fo llo wed ad ver sa rial mo dels of ci vil pro ce du re. They
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ves ted the par ties with mo no po lis tic po wers to start the ca se, to de ter mi -
ne its sub ject mat ter, to alle ge the facts, to of fer and to pre sent the evi -
den ce. Co rres pon dingly, the se co des left the jud ge in a clearly pas si ve
ro le. This is true, for ins tan ce, for the Aus trian Zi vil pro zes sor dun gen  of
1781 and 1815, and it was spe cially true for the co de that pro vi ded
the model for all the ot her pro ce du ral co des of the 19th cen tury, i.e. the
French co de de pro cé du re ci vi le enac ted in 1806. Co rres pon dingly, it
was al so true for the Ita lian 1865 co de, for the Ger man 1877 co de, and
for the Spa nish 1881 co de. All the se co des we re dif fe rent from each ot her
in many de tails, but they sha red the fun da men tal idea that a ci vil li ti ga -
tion was es sen tially a Sa che der Par teien from which the jud ge had to
keep out wai ting for the mo ment when the par ties ap plied for the coiurt’s 
the fi nal judg ment.

When, along the 20th cen tury (but be gin ning with the 1895-98 Aus trian 
Zi vil pro zes sord nung) most ci vil law systems chan ged their orien ta tions
and en trus ted the jud ge with so me ac ti ve ma na ge rial po wers and with
some po wers to co llect evi den ce on the jud ge’s own mo tion, such systems 
did not be co me, and are not at pre sent, in qui si to rial.  In all the se systems, in
fact, a ci vil pro cee ding can be star ted only by a party, the par ties de fi ne
the sub ject mat ter of the ca se by means of their claims and de fen ces, the
par ties de fi ne the ma te rial facts of the ca se and ha ve the right to of fer
and to pre sent all the re le vant and ad mis si ble evi den ce they may want. 
Mo reo ver, a “right to be heard” and a guaran tee of de fen ce and con tra dic -
tion are com monly pro vi ded as fun da men tal rights by a num ber of
cons titutio nal ru les (see e.g. § 103 of the Ger man cons ti tu tion, art. 24 of the 
Italian cons ti tu tion, and art. 24 of the Spa nish cons ti tu tion).

It seems clear, the re fo re, that most des crip tions of the “in qui si to rial
mo del” which is sup po sed to be typi cally pre sent in ci vil law systems,
are un re lia ble. In par ti cu lar, it seems that so me Ame ri can wri ters ha ve
rat her odd ideas of the ci vil law systems of ci vil pro ce du re. For ins tan ce, 
in a re cent study prai sing the Ame ri can ad ver sa rial system it is said that
“the rest of the world has the in qui si to rial system, in which the jud ge
plays the pi vo tal ro le in ad du cing the facts and de ci ding every ca se.1

This is simply not true, sin ce the par ties ha ve the right and the bur den of
alle ging the facts of the ca se. Anot her in te res ting exam ple of how ci vil

COMPILATION AND PRESENTATION OF EVIDENCE IN CIVIL LITIGATION 491

1 Ita lics ad ded.

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/9tSQTX



law systems are mis re pre sen ted may be found in a re cent ar ti cle pu -
blished by Ri chard Pos ner, whe re he de ve lops a com pa ra ti ve eco no mi cal 
anl ysis of two evi den tiary mo dels, re pre sen ting the ad ver sa rial com mon
law system and the as su med in qui si to rial ci vil law system. In the for mer
model, the par ties pre sent the evi den ce to a non–jury court; in the
latter the jud ge alo ne sear ches and com pi les all the evi den ce in ab sen ce
of the par ties. It may be dis pu ted whet her or not a non-jury court is a fair 
des crip tion of the Ame ri can system. Though, cer tainly for su re a system
in which the jud ge alo ne does every thing and the par ties play no ro le at
all, does not exist and ne ver exis ted in any ci vil law system of ci vil li ti -
ga tion. The re fo re, one may won der about the mea ning and the pur po se
of playing with fic ti cious mo dels that do not re pre sent any real pro ce du -
ral system.

b) Anot her com mon pla ce about the ad ver sa rial system is that it is
ai med at the search of truth about the facts is is sue. This claim is of ten
ma de in or der to res pund to the cri ti cism re gar ding that the ad ver sa rial
system does not ca re about fin ding out the truth. Ho we ver, this is a puzz ling
way of dea ling with the pro blem, sin ce it is fre quently said that the
adver sa rial system is typi cally not orien ted to dis co ver the truth about
the facts. As it has been emp ha si zed by one of the lea ding aut ho ri ties in
this domain, an ad ver sary system has the pur po se of sol ving dis pu tes
rather than sear ching for tan gi ble truth. This is be cau se “a preoc cu pa tion 
with ma te rial truth may be not only fu ti le but dan ge rous to the so ciety”;
at any ra te, for the sa me aut hor, dis co ve ring the truth should not be con -
si de red as a con di tion si ne qua non in or der to achie ve jus ti ce. Si mi lar
sta te ments un derl ying that truth is not in clu ded in the aims of an ad ver -
sa rial system, are very fre quent in the re le vant li te ra tu re. On the ot her
hand, one of the main cri ti cisms that are le ve led against the ad ver sa rial
system is just that it does not fit with the pur po se of fin ding out the truth
about the facts. Both its sup por ters and cri tics con ver ge in that the ad ver -
sa rial system is not struc tu rally orien ted to the truth fin ding.

The claim that the ad ver sa rial system is spe cially ef fec ti ve in fin ding
out the truth about the facts is al so fre quent, but it is, on its turn, de -
prived of any sup port. On the one hand, if it is true that this system is not 
struc tu rally fit for this pur po se, it is hard to be lie ve that it is ef fi cient in
achie ving it. So me aut hors, ho we ver, do not per cei ve this con tra dic tion;
for ins tan ce, Land sman  is able to say at the sa me ti me that the ad ver sa -

MICHELE TARUFFO492

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/9tSQTX



rial system is ef fi cient in the search of truth and that it is not ai med for
such a pur po se. Ho we ver, one may won der whet her lea ving the par ties
free to clash with each ot her in the pre sen ta tion of evi den ce is the best
stra tegy to find out the truth about the facts in is sue.  Of cour se a free
con fron ta tion among dif fe rent and con flic ting theo ries and ver sions of a
fact is an es sen tial part of any re lia ble epis te mio logy, but anot her es sen -
tial part of such an epis te mio logy would pro bably be a free, in de pen dent
and neu tral re search about the truth about this fact. At any ra te, the ac ti -
vity of the par ties may not be suf fi cient to lead the court to find out the
truth about all the re le vant facts of the ca se. Actually, the par ties can not
be ex pec ted to play a coo pe ra ti ve ga me ai med at a di sin te res ted and ob -
jec ti ve dis co very of the truth; they play a very dif fe rent ze ro-sum ga me
with the pur po se of win ning their ca se at any cost, and for su re —if ne -
cessary— at the cost of truth it selt. On the ot her hand, not hing en su res
that the free clash of the com pe ting evi den tiary ac ti vi ties of the par ties 
will lead the court to fin ding out the truth. In fact, it can not be rea so -
nably as su med that the truth is by de fi ni tion con tai ned in the par ties’
ver sions of the facts, so that choo sing the ver sion of the win ning party
means dis co ve ring the truth. Mo reo ver, one can not over look the sim ple
rea lity that the par ties may ha ve se ve ral po wer ful rea sons to con ceal, dis -
tort or ma ni pu la te the truth, for ins tan ce by not of fe ring re le vant evi den -
ce that may be dan ge rous, or by coa ching their wit nes ses. It should al -
so be con sidered that in most ca ses the par ties ha ve not equal or even
com pa ti ble cultu ral and eco no mic con di tions. The re sour ces of a party
may be li mi ted and its pos si ble in vest ment in the com pi la tion of evi den ce 
may not be balan ced in com pa ri son with the ot her party’s in vest ment.
The re may be a “weak” party (as the wor ker, the con su mer, the poor)
that is not able to ma ke an ef fec ti ve use of his/her rights. Such an im ba -
lan ce in the pro ce du ral po si tions of the par ties may se riously im pair the
com pi la tion of all the re le vant evi den ce, and the re fo re the dis co very of
truth, in systems rel ying only upon the par ties’ evi den tiary ac ti vi ties.
The re fo re, a system that is ba sed ex clu si vely upon the figh ting among
the par ties as a met hod to pro du ce a fi nal judg ment on the facts, is as su -
ming a prio ri  that the pro ba bi lity of fin ding out the truth is very low,
and —co rres pon dingly— that no body will know whet her or not the truth 
has ac tually been found.
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c) Anot her re mark that seems to be im por tant is that the who le is sue
con cer ning the op po si tion bet ween ad ver sa rial and in qui si to rial mo dels
is ac tually much less im por tant than it is com monly be lie ved. On the one 
hand, it may be ob ser ved that this op po si tion has pro bably so me re -
levance in cri mi nal pro ce du re, whi le its im por tan ce —if any— is lo wer
in the con text of ci vil li ti ga tion. Infact, most of the li te ra tu re on the to pic 
be longs to the do main of cri mi nal pro ce du re or deals with tho se systems
in which —as it hap pens in the Uni ted Sta tes— the ci vil and cri mi nal
trials ha ve sub stan tially the sa me struc tu re, and the sa me law of evi den ce 
ap plies in both pro ce du res. On the ot her hand, a strong as ser tion of the
ad ver sa rial gua ran tees is much mo re im por tant in cri mi nal pro cee dings,
whe re the dan gers of truly in qui si to rial prac ti ces are of ten pre sent, than
in ci vil pro cee dings, whe re the par ties’ rights and gua ran tees exist per ma -
nently ever and the ac ti ve ro le of the court should not be ne ces sa rily
percei ved as an in frin ge ment of such gua ran tees. Mo reo ver, the ad ver sa -
rial/in qui si to rial is sue seems to be a spe ci fi cally Ame ri can con cern.

Pro bably it hap pens this way be cau se, as Ro bert Ka gan has shown,
“ad ver sa ria lism” is a sort of fun da men tal ba sis of the Ame ri can way of
thin king the law, so that any di ver sion from ad ver sa rial mo dels of pro ce -
du re tends to be per cei ved as an at tack on the es sen tial va lues of Ame ri -
can society. Things are dif fe rent in ot her com mon law systems. As
abovesaid, the En glish ad ver sa rial system has been ra di cally re ver sed in
1999. The re form rai sed cri ti cisms but no re volts de fen ding any ba sic va -
lue of the En glish so ciety, which is a good proof of the fact that the
adver sa rial system was not (or was no lon ger) per cei ved as a fun da -
men tal va lue. In ci vil law coun tries so me de ba tes are being held about
the op por tu nity of ves ting courts with broa der or na rro wer po wers for the
com pi la tion and pre sen ta tion of evi den ce. No ne the less —with just a
few ex cep tions— this is per cei ved as a tech ni cal pro ce du ral pro blem
rather than as a fight about es sen tial po li ti cal va lues.

d) A fi nal re mark is that, sin ce both the com mon ad ver sa rial and the
in qui si to rial con cepts of ci vil pro ce du re are higly am bi guous and ha ve a
very poor des crip ti ve for ce and no heu ris tic or analy ti cal va lue at all, one 
may won der why the dis cus sion about the se con cepts is still ali ve in re le -
vant areas of the le gal cul tu re. A pos si ble ex pla na tion may be found when
refe rring to anot her cul tu ral fea tu re of many ques tions that are being
raised in this do main. The terms “ad ver sa rial” and “in qui si to rial” are of -
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ten used not with the aim of des cri bing real exis ting mo dels of ci vil li -
tigation  but as ideo lo gi cal and rhe to ri cal wea pons. The term “ad ver sa rial” is
re gu larly used with the evi dent aim of con ve ying po si ti ve et hi cal and po -
li ti cal  eva lua tions and in du cing ap pro val of pro ce du ral systems in which 
the who le func tio ning of the pro ce du ral ma chi nery, and par ti cu larly of the
co llec tion and pre sen ta tion of evi den ce, is left to the ex clu si ve and mo -
no po lis tic ac ti vity of the par ties. Such systems are usually pre sen ted as
deeply and di rectly con nec ted with the va lues of li be ral and de mo cra tic
so cie ties in which in di vi dual en ter pri se is prai sed as a fun da men tal vir tue 
and an es sen tial right, in a po li ti cal con text in which a sort of “mi ni -
mum”  Sta te should res train from in ter fe ring in the pri va te com pe ti tion
for the re so lu tion of dis pu tes. On the op po si te, the term “in qui si to rial” is
of ten used , pla ying with the sound of the word and im pli citly evo king
the tra ge dies of the Holy Inqui si tion, as a means to con vey ne ga ti ve eva -
lua tions and to in du ce ne ga ti ve et hi cal and po li ti cal reac tions to ward
pro ce du ral mo dels that are cen te red upon an ac ti ve ro le of the court in
the search of truth. Although, as we ha ve seen abo ve, the se systems can -
not pro perly be de fi ned as in qui si to rial, the word is used to con nect them 
with the phan toms of aut ho ri ta rian po li ti cal systems. For ins tan ce, Land sman
evokes, against the search of truth that would be per for med in an in -
quisito rial system, the spec tre of drugs and tor tu re, wit hout ob ser ving
that —at least in ci vil li ti ga tion— this spec tre is very un li ke to ap pear.

It seems clear that this use of the con cepts is not re lia ble from any se -
rious and scien ti fic point of view;  their uns cien ti fic use may ex plain the
lack of acquiescence and strict ness that cha rac te ri zes most of their de fi -
ni tions.

III. THE FUNC TION OF CI VIL AD JU DI CA TION

In the cu rrent le gal cul tu re the re are va rious con cep tions of what
could be de fi ned as the main func tion of ci vil li ti ga tion. For sa ke of cla -
rity, the va riety of the se con cep tions may be re du ced to two main trends. 
This dis tinc tion is roughly equi va lent to the dis tinc tion that Mir jan Da -
maš ka ma kes in his fun da men tal work Fa ces of Jus ti ce, but the re are a
cou ple of dif fe ren ces in the way of de fi ning certain fea tu res of both si des 
of the dis tinc tion.
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a)  Accor ding to one of the se ba sic con cep tions, the func tion of ci vil 
li ti ga tion is to pro vi de the par ties with an ins ti tu tio nal ma chi nery for the
re so lu tion of their dis pu tes. In this pers pec ti ve, a ci vil pro cee ding is
orien ted ex clu si vely to gi ve an end to the exis ting con flict bet ween the
two in di vi dual  par ties of the dis pu te. Such a pur po se is achie ved when
the dis pu te co mes to an end. The pro cess is the con text in which the par -
ties ha ve and should ha ve a fair and un li mi ted op por tu nity to pre sent
their po si tions, their ar gu ments and their evi den ce, be fo re a court. The
ro le of the court is  to de li ver a jud ment to stop a dis pu te. In a pro cess
that is orien ted only to pro vi de a dis pu te re so lu tion, the par ties’ ini ta ti ves 
are the main (or even the only) dyna mic fac tor de ter mi ning the cour se of 
the pro cee ding. The par ties be gin their dis pu te, de fi ne its sub ject mat ter
and de ter mi ne spe ci fi cally, with a bin ding ef fect upon the jud ge, the facts 
that —in the par ties’ ver sions of the ca se— need to be pro ved. Mo reover,
the par ties de ve lop the pro ce du ral se quen ce pre sen ting the court the evi -
den ce avia la ble for them and sub mit ting their le gal ar gu ments bac king
up the de ci sion they are ap plying for. In this kind of pro ce du re, that is
essen tially ad ver sa rial, the ba sic func tion per for med by the court is just 
that of a fi nal de ci sion–ma ker. In the cour se of the pro cee ding, the
court tends to per form the ro le of a neu tral and pas si ve um pi re as to
the com pi la tion of evi den ce, sin ce its main task is to en su re the  fair na tu re 
of the par ties’ com pe ti tion. 

This con cep tion about the func tion of ci vil ad ju di ca tion is not theo re -
ti cally in com pa ti ble with a pro ce du ral system in which the court is ex -
pec ted to per form a ma na ge rial ro le in or der to achie ve a speedy and ef -
fi cient re so lu tion of dis pu tes. A ma na ge rial court may well be ac ti ve
in so far as the func tio ning of the pro ce du ral ma chi nery is con cer ned,
mainly in or der to pre vent de lays and ex ces si ve costs. What is im por tant
is that such a court should not be ac ti ve in the search of truth and in the
collec tion and pre sen ta tion of evi den ce that has not been of fe red by
the par ties furt her, the court should not be allo wed to ta ke in to con si de -
ra tion any fact that the par ties did not spe ci fi cally in di ca te. In this pers -
pec ti ve the lack of a court’s po wer to or der the pre sen ta tion of any evi -
den ce on the court’s own mo tion is con si de red as a fac tor de ter mi ning
the cre di bi lity and the aut ho rity of the court and of its judg ments. When the
par ties’ per cep tion of the fair ness of the pro cee ding and of the im par tia -
lity of the court is en han ced —it is said— the sa tis fac tion of the par ties
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is al so im pro ved, and the pro ba bi lity that the lo ser will fi le an appeal is
lo wer. The se fac tors may al so in crea se the ef fi ciency of a dis pu te re so lu -
tion, system sin ce they may pre vent the court from was ting ti me and mo -
ney in co llec ting evi den ce un re le vant to the par ties. A well de ve lo ped
con cep tion of a “proce du ral jus ti ce” has been pro po sed in the last de -
cades, just pre sen ting a mo del of pro ce du re ba sed upon the mo no po lis tic
ac ti vi ties of the par ties and the pas si ve ro le of the court as the po li ti cally
ideal and most ef fec ti ve mo del of pro ce du ral jus ti ce. On the ot her hand,
the sup port pro vi ded by ge ne ral theo ries of pro ce du ral jus ti ce as that
pro po sed by John Rawls has led many peo ple to be lie ve that the jus ti ce
pro vi ded by a fair pro ce du re ac tually is the only kind of jus ti ce that can
be con cre tely achie ved. In a word pro ce du ral jus ti ce is the only jus ti ce,
and it may be pro vi ded only by a ju di cial pro cess in ten ded as a fair
method of dis pu te re so lu tion in which the par ties may play a com pe ti ti ve 
ga me with no in ter fe ren ce of  the court.

In ge ne ral terms, the re are no pro blems in con si de ring the ju di cial
pro cess as a tech ni que for dis pu te re so lu tion that may be lis ted to get her
with ot her means such as me dia tion, con ci lia tion, ar bi tra tion, and so
forth. One may al so be lie ve that ad ju di ca tion has to be con si de red as a
last re sort, sin ce it is the least con ve nient and the least ef fi cient ma chi -
nery for dis pu te re so lu tion in fact, it re qui res mo re ti me, mo re mo ney, a
com plex court or ga ni za tion and all the pa rap her na lia of com pli ca ted pro -
ce du res, whi le  ADR de vi ces may seem to be  sim pler, quic ker and chea -
per. After all, the se are just the rea sons that are usually ad du ced to ex -
plain the gro wing re sort to ADR in most mo dern le gal systems. 

Ho we ver, so me dis pu ta ble con se quen ces may de ri ve from the fact that 
ad ju di ca tion is con si de red only as a de vi ce for dis pu te re so lu tion. First of 
all, a con cep tion of ad ju di ca tion as pu re dis pu te re so lu tion ta kes in to
con si de ra tion only the fact that a dis pu te has been sa tis fac to rily dis po sed 
off, but does not ta ke in to any con si de ra tion the qua lity of the re so lu tion, 
nor it con si ders the met hod by which the fi nal judg ment is achie ved. In
ot her words, any kind of de ci sion, with any con tent, no mat ter how it is
ma de, is ac cep ta ble, pro vi ded it is ac cep ted by the par ties as a fi nal so lu -
tion of their dis pu te. Even an in co rrect, inac cu ra te and un law ful de ci sion 
may be well con si de red if the par ties, by any rea sons, de ci de to stop their 
dis pu te. What really mat ters in this pers pec ti ve is the ba re fact that the
par ties stop figh ting; what does not mat ter at all is the con tent of the de -
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ci sion or the rea sons why both par ties de ci de that their com pe ti tion is
over. The re fo re, a de ci sion that ma kes the weak one-shot dea ler a lo ser,
even when it is sub stan tially right, is ac cep ta ble and ra tio nal, sin ce such
a party will be strongly dis cou ra ged from fi ling an appeal, the re fo re the
de ci sion will be fi nal. Then, iro ni cally, a ra tio nal stan dard would be to
let the usually strong party win inevitably in every ca se, even if it would
de ser ve to lo se, on the me rits, be cau se if this party ac tually lo ses, it will
pro bably fi le an appeal, and this is not a good met hod for a fast and fi nal
dis pu te re so lu tion.

This way of con cei ving a ci vil ad ju di ca tion may re mind us of  judge
Bri de lo ye so li vely des cri bed by Ra be lais: he spends years lea fing
through moun tains of pa pers pre sen ted by the par ties, but in the end, he
de ci des to cast the di ces. In a so ciety that may be pro ne to ac cept any sort 
of “ran dom jus ti ce” for sa ke of ef fi ciency in the re so lu tion of dis pu tes,
al so cas ting di ces —as well as rea ding tea lea ves or bet ting on foot ball
ga mes— may be per cei ved as a ra tio nal means to get rid of dis pu tes.
After all, ra tio na lity may be in ten ded as a cul tu re-la den con cept, which
may be adap ted —on the ba sis of so cial ac cep tan ce— to any kind of dis -
pu te re so lu tion de vi ce.

The se re marks may sound pa ra do xi cal, but they show so me of the
con se quen ces de ri ving  from the pre mi se that the qua lity of the de ci sion
is not re le vant, a pre mi se exis ting in any con cep tion of ad ju di ca tion as a
me re dis pu te re so lu tion tech ni que. Things do not chan ge by vir tue of the
con cept of “pro ce du ral jus ti ce”. The re is no doubt that a just pro ce du re
(wha te ver it may mean, this is a clearly in de ter mi na te con cept) may be
in tui ti vely ta ken as a po si ti ve fea tu re of any form of ad ju di ca tion in fact
no one would claim that an un just pro ce du re (wha te ver it means, this is
al so an in de ter mi na te con cept) is pre fe ra ble to a just one. It may al so be
con ce ded that the par ties, as well as the who le so cial con text, would feel
bet ter if dis pu tes we re sol ved by fair and just met hods rat her than by un -
fair and un just ones. It may even be con ce ded that a just pro ce du re may
ha ve so me in fluen ce in in du cing the par ties to be lie ve that they we re
fairly trea ted in their day in court. What is frankly hard to be lie ve is that
the par ties of a li ti ga tion would not ac tually ca re about the sub stan tial
out co mes of the ad ju di ca tion, sin ce they would be in te res ted only in
being trea ted fairly in the cour se of the pro cee ding. On the one hand, the
va rious psycho lo gi cal ex pe ri ments that we re ma de in or der to show that
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the par ties feel bet ter in an ad ver sa rial pro ce du ral set ting did not ac tually 
show that the par ties are not in te res ted in the fi nal out co me of the
dispute. The ex pe ri ments we re ma de by com pa ring dif fe rent pro ce du ral
models, but not with the aim of sho wing that an ad ver sa rial pro ce du re is
so fas ci na ting by it self that the par ties —and par ti cu larly the lo ser— will 
be unin te res ted in the sub stan tial out co mes of the ad ju di ca tion.

On the ot her hand, the idea that the only achie va ble jus ti ce is a sort of
pro ce du ral fair ness be cau se no ot her kind of jus ti ce can be ma de in a ju -
di cial pro cess, is hardly ac cep ta ble. De fi ning sub stan ti ve jus ti ce is an old 
and per pe tually un sol ved phi lo sop hi cal pro blem, and many ideas of jus -
ti ce we re pro po sed and dis cus sed ever sin ce Pla to and Aris tot le. Though, 
it is true only at the le vel of ge ne ral phi lo sop hi cal, mo ral or po li ti cal
con cep tions of jus ti ce. At the much lo wer and mo re par ti cu lar —or even
par ti cu la ris tic, but much mo re re le vant for the par ties— le vel of ju di cial
de ci sions, or di nary peo ple, and law yers as well, are in cli ned to be lie ve
that a spe ci fic de ci sion can be just or not just over the ba sis of sub stan tial 
stan dards of de ci sion, and not only by re fe ren ce to the fair ness of the
pro cee ding. Par ti cu larly in the le gal or ders that are ba sed upon the ru le
of law, or upon the qua si-equi va lent con cept ex pres sed by the ci vil law
“prin ci ple of le ga lity”, one should be in cli ned to be lie ve that a ju di cial
de ci sion´s es sen tial fac tor of jus ti ce is a co rrect ap pli ca tion, in the sin gle
ca se, of the le gal ru le that go verns that spe ci fic si tua tion. This is a very
tri vial re mark, but it is ne ces sary to draw the at ten tion to the fact that a
court is not free to choo se at ran dom the met hod that the court pre fers
whi le ta king its de ci sions; the law pro vi des the court with bin ding and
mandatory le gal stan dards for that. One might even say, per haps with
some rea sons, that the law is not al ways a synonym of jus ti ce or, à la
Derri da, that law is ne ver just be cau se jus ti ce is out of the court’s reach.
Ho we ver, law is the only avai la ble stan dard of jus ti ce that should gui de
courts in de ci ding ca ses.

b) The se last re marks lead us to ta ke in to con si de ra tion the ot her main 
concep tion ac cor ding to which ci vil ad ju di ca tion is orien ted to the en -
force ment of the law bet ween the par ties. This idea is only par tially co -
rres pon ding to Mir jan Da maš ka’s de fi ni tion of a form of pro ce du re that
is orien ted to the im ple men ta tion of po licy stan dards de fi ned by the po li -
ti cal po wer. Actually Da maš ka’s con cept is much broa der, and to so me
ex tent mo re in de ter mi na te, than the one pro po sed he re. Imple men ting
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po licy choi ces may be so met hing wi der than just ap plying the law in
spe ci fic ca ses, or even so met hing na rro wer, if we as su me that not every
sin gle le gal ru le em bo dies a spe ci fic po licy choi ce ma de by the Sta te po -
wer. This is not a spe cially re le vant pro blem he re, ho we ver. What is worth 
un derl ying is that the en for ce ment of the le gal ru les go ver ning the ca se
may be con si de red as the stan dard that courts are bound to fo llow in
their de ci sion-ma king. Co rres pon dingly, the qua lity of the judg ment is
im por tant and is de ter mi ned by the com plian ce with the sub stan ti ve ru les 
ap pli ca ble to the si tua tion in is sue. Le ga lity or le gal co rrect ness may be
ta ken as the con cepts de fi ning the ba sic re qui re ment of the jud ment de li -
ve red by any court. A co rrect ap pli ca tion of the re le vant le gal pro vi sions
is a sub stan tial as pect of a le gal-ra tio nal ideo logy of the ad mi nis tra tion
of jus ti ce, as it was de fi ned by the well known Po lish phi lo sop her Jerzy
Wro blew ki: an ideo logy that re flects very well the need of ra tio na lity
and le ga lity of ju di cial de ci sions that is deeply felt in most mo dern
systems of ad ju di ca tion. 

It is clear, ho we ver, that a form of ad ju di ca tion orien ted to achie ve
legally co rrect de ci sions may work al so a ma chi nery for the re so lu tion of 
dis pu tes. Mo reo ver, one may think that if a dis pu te is sol ved by means of a
le gally ac cu ra te and co rrect de ci sion, it has been well sol ved.  It may
even be said that such a co rrect de ci sion is a par ti cu larly ef fi cient way of 
sol ving dis pu tes. After all, the par ties know –or should know– very well
who de ser ves to be the win ner and who de ser ves be the lo ser ac cor ding
to the ap pli ca ble law. If the par ties find that the court ma de the right
de ci sion, they may be in cli ned to put an end to their dis pu te, sin ce al so
the loser knows that she was doo med to lo se over the ba sis of a le gally
correct de ci sion.   

On the ot her hand, put ting an end to dis pu tes is only a sort of si de–ef -
fect, alt hough an im por tant one, of le gally co rrect de ci sions. The main
point is that such de ci sions may be per cei ved as sub stan tially just, which 
is the main pur po se of any pro ce du ral system that is es ta blis hed with the
aim of “ma king jus ti ce”. The re fo re, the pro blem of de fi ning when a “just 
decision” is achie ved en ters the pic tu re. A “just de ci sion” may be de fi ned
as a sort of al go rithm com bi ning three main fac tors: a) the fair ness of the 
pro cee ding (i.e.: pro ce du ral jus ti ce);  b) the co rrect and ac cu ra te in ter pre -
ta tion and ap pli ca tion of the sub stan ti ve le gal pro vi sions go ver ning the
ca se; c) the ac cu ra te, com ple te and truth ful re cons truc tion of the facts of
the ca se. As Je ro me Frank, among many ot hers, poin ted out, no ju di cial
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de ci sion can be con si de red just if it is ba sed upon the “wrong facts”. Of
cour se a de ci sion may be un just be cau se of a num ber of ot her rea sons:
the pro cee ding may be un fair, the sub stan ti ve law may be mi sin ter pre ted
and in co rrectly ap plied, and so forth.  What is worth stres sing he re, sin ce 
the main to pic of this es say deals with evi den ce and proof, is that a truth -
ful judg ment about the facts of the ca se is a ne ces sary con di tion  (of cour se
not a suf fi cient con di tion) of the jus ti ce of any de ci sion. Any error in the
re cons truc tion of the facts im plies that the le gal ru les, alt hough pro perly
cho sen and in ter pre ted, are not co rrectly ap plied in the spe ci fic ca se. An
im por tant con se quen ce of the se as sump tions is that achie ving a truth ful
de ci sion is one of the ba sic pur po ses of li ti ga tion; not the only pur po se,
and not the main ge ne ral pur po se —which is ta king a law ful, ac cu ra te and
just de ci sion— but an es sen tial ins tru men tal pur po se, sin ce a law ful
deci sion can be ba sed only upon a truth ful re cons truc tion of the facts.

The re fo re, pro ce du ral re gu la tions should be orien ted not only to let
the party de ve lop its ac ti vi ties in a fair and “pro ce du rally just” con text,
but al so to ma xi mi ze the pos si bi lity that all the re le vant and ad mis si ble
evi den ce be af fec ti vely com pi led and pre sen ted to the trier of fact. Only
un der this con di tion, in fact, the court would ha ve the op por tu nity of ma -
king a well ba sed, ac cu ra te, and re lia ble de ci sion ba sed upon the re -
latively best re cons truc tion of the facts in is sue. Pro vi ding a just
proce du re and orien ting the pro ce du re to the search of truth are not
incom pa ti ble goals; on the op po si te —as we shall see la ter on— the se
goals may well be com bi ned  in a con sis tent and ef fi cient pro ce du ral
system.

The se two con cep tions of the func tion of ci vil ad ju di ca tion ha ve been
dis tin guis hed by means of so me de gree of abs trac tion, for sa ke of cla rity. 
Indeed, it may be dif fi cult to find real pro ce du ral systems fit ting per -
fectly with such con cep tions. Ne vert he less, such ge ne ral con cep tions are 
use ful at least to de fi ne a fra me of re fe ren ce framework in which they re -
pre sent the op po si te and ex tre me po les of a ran ge that in clu des the va -
rious pos si ble in ter me dia te po si tions re pre sen ting the exis ting pro ce du ral 
systems. Current systems may be ins pi red to a hig her de gree by the “dis -
pu te re so lu tion ideal” or by the “just de ci sion ideal”. This is a pos si ble
ex pla na tion of the va riety of ap proa ches exis ting in the cu rrent pro ce du -
ral systems of ci vil law as well as of com mon law. On the ot her hand, 
swin ging from one ideal to the ot her seems to be a re le vant fea tu re of the 
mo dern pro ce du ral cul tu re that mo ves from one po le to wards the ot her,

COMPILATION AND PRESENTATION OF EVIDENCE IN CIVIL LITIGATION 501

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/9tSQTX



or vi ce ver sa, de pen ding upon the le gal, po li ti cal and so cial va lues that
are pre vai ling at certain mo ment in any gi ven pla ce.

IV. THE NA TU RE AND FUNC TION OF EVI DEN CE

So me sig ni fi cant cul tu ral va ria tions in the ap proa ches to the to pics of
evi den ce and proof are in fluen ced by va rious fac tors con cer ning the con -
cep tions of the na tu re and func tion of evi den ce. This is a very com plex
and puzz ling clus ter of pro blems, but using on ce again a  de gree of abs -
trac tion, so me re le vant as pects may be out li ned.

a) First of all, it should be ta ken in to ac count  that the con cep tions of
the na tu re and func tion of evi den ce are di rectly con nec ted with mo re ge -
ne ral epis te mo lo gi cal op tions. In a sen se, when facts and evi den ce are
con cerned in the con text of ad ju di ca tion, the re sul ting si tua tion is not
essentially dif fe rent from any ot her si tua tion or ex pe rien ce in which
someo ne has to ma ke a de ci sion ba sed upon the as sess ment of so me
facts. In theo re ti cal terms, the ju di cial si tua tion is just an ins tant of the
ge ne ral si tua tion in which a sub ject has to re build so me facts as a ba sis
for a de ci sion. From this point of view, ge ne ral phi lo sop hi cal orien ta tions
are re le vant in de ter mi ning the ap proach to the func tion of evi den ce in
ju di cial con texts. If, for ins tan ce, one fo llows Ri chard Rorty in as su ming 
that —ge ne rally spea king— truth is non sen se and is not worth thin king
or talking, he will be pro ne to be lie ve that with re fe ren ce to ad ju di ca tion, tal -
king of “ju di cial truth” is non sen se as well. His con cep tion of evi den ce
will then be mo de lled upon this as sump tion. If, on the con trary, one as -
su mes that truth, alt hough a re la ti ve and con text-la den truth, may be
achie ved, she will be in cli ned to be lie ve that so me ting as “ju di cial truth”
could be theo re ti cally con cei ved and prac ti cally at tai ned in the con text
of a ju di cial pro cee ding. His con cep tion of the na tu re and func tion of
evi den ce will then be mo de lled upon this as sump tion.

Dea ling analy ti cally with the se ge ne ral phi lo sop hi cal as sump tions
would mean to wri te a book about the main trends in con tem po rary phi -
lo sophy, which of cour se is far be yond the sco pe of this es say. Suf fi ce it
to un der li ne that this va riety of opi nions lies in the back ground of the to -
pics con cer ning the na tu re and func tion of evi den ce, and that such a
background in fluen ces di rectly  every ap proach to the se to pics. Ho we ver,
it is worth to point out cer tain re marks about the in fluen ce ra tio na lis tic
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or irra tio na lis tic phi lo sop hi cal orien ta tions may exert on pro ce du ral theo -
ries of evi den ce.

A ra tio na lis tic orien ta tion im plies the exis ten ce of a wi des pread and
com momly sha red be lief in rea son (“re gard les its de fi ni tion” o “no mat -
ter how it is de fi ned”) and a re lian ce in the pos si bi lity of using ra tio nal
means and rea so na ble ar gu ments in the ad mi nis tra tion of jus ti ce. Even
af ter the de cli ne of the faith in one ge ne ral Rea son (with a ca pi tal R) that 
was sup po sed to gi ve a con sis tent struc tu re to the who le uni ver se and to
its know led ge, a ra tio na lis tic ap proach to the pro blems of know led ge is
still pos si ble, on the ba sis of sop his ti ca ted ra tio nal de vi ces (such as tho se 
pro vi ded by mo dern mat he ma tics an post-eu cli dean geo me tries, by va -
rious lo gics, by the theory of prag ma tic rea so ning, by ar ti fi cial in te lli -
gen ce de vi ces and by epis te mo logy). Mo reo ver, even when tra di tio nal
met haph ysics are aban do ned,  cri ti cal epis te mo lo gies claim that rea so na -
ble and ac cep ta ble ap pro xi ma tions to the truth (in a re la ti ve sen se, with a 
small “t”) are pos si ble by means of rea so na ble in fe ren ces ba sed upon the  
in for ma tion avai la ble.

An irra tio na lis tic orien ta tion mo ves from the op po si te be lief, i.e. from
the as sump tion that any ra tio nal ap proach to the world and its know led ge 
is im pos si ble, inap pro pia te and mis lea ding. Rea son is con si de red as a
sort of phig ment that is used to con ceal the fact that each sin gle sub ject
is alo ne on the fa ce of the earth, with her in di vi dual and sub jec ti ve reac -
tions, fee lings and emo tions in any exis ten tial si tua tion, in clu ding tho se
ca ses in which the sub ject has to deal with “facts”. The re fo re, know led ge 
is not hing but a pu rely sub jec ti ve ima gi na tion of so met hing that re mains
out of reach and per haps does not even exist, or a pu re act of will or po -
wer that es ca pes any ra tio nal analy sis.

In the his tory of Wes tern cul tu re, and in the cu rrent era as well, the re
are se ve ral brands in te ract blend of ra tio na lism and even mo re nu me rous
brands of irra tio na lism that in ter sect with each ot her and mix up in va -
rious ways. So me of the se ap proa ches may be found  at the ba sis of so me
con cep tions of evi den ce and of its use in the con text of ad ju di ca tion.

A dis tinc tion bet ween ra tio na lism and irra tio na lism is a well known
to pic in the Con ti nen tal his tory of evi den ce. Accor ding to Levy-Bruhl’s
clas si cal ap proach, du ring the Midd le Age period, sin ce the fall of the
Ro man em pi re un til the 13th cen tury, was cha rac te ri zed by the use of
“irra tio nal” means of proof such as ju di cial duels and or deals li ke the
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proof of fi re and wa ter, or the boi ling caul dron, and so forth. Of cour se
the se means of proof are irra tio nal to the eyes of peo ple li ving in mo dern 
se cu la ri zed so cie ties, sin ce they we re ba se on the be lief that God would
ha ve to in ter ve ne in or der to sa ve the in no cent and con demn the guilty.
The se proofs had a clear irra tio nal co re: ho we ver, they we re used for
cen tu ries not only be cau se bet ter evi den tiary de vi ces we re lac king, but
al so be cau se they we re con sis tent with a so cial cul tu re in which mis te -
ries, witchcrafts, de vils, gods and mi ra cles we re be lie ved to be pre sent in 
peo ple’s every day life. No won der, then, that al so the de ci sion of ju di -
cial ca ses was de fe rred to God; an irra tio nal so cial cul tu re may generate
only an irra tio nal con cep tion of proof and de ci sion–ma king.

The shift from irra tio nal or deals to ra tio nal  evi den ce oc cu rred when
the Church prohi bi ted the re sort to God’s judg ments be cau se of theo lo gi -
cal rea sons, i.e. be cau se God could not be re qui red to in ter ve ne in mun -
dane mat ters such as ci vil or cri mi nal trials. Ho we ver, al so the phi lo -
sophi cal and le gal cul tu re had chan ged: new con cepts of lo gic and know -
led ge we re de ve lo ped and the law yers wor king on the re-dis co ve red Ro -
man law pro du ced a sop his ti ca ted le gal cul tu re. This cul tu re ga ve ri se
not only to com plex and ma tu re con cep tions of the or do ju di cia rius, but
al so to le gal proofs, i.e. to types of evi den ce with which its pro ba ti ve
weigth was de ter mi ned a prio ri  and in ge ne ral terms by le gal ru les. Le -
gal proofs we re con si de red, in their most de ve lo ped ver sions, as a
system, i.e. as a set of pro vi sions that ten ded to be com ple te and to co ver 
all the pos si ble ca ses. This con cep tion was well con sis tent with the
syste ma tic ra tio na lis tic and all-en com pas sing ten den cies that we re
charac te ris tic first of the Scho las tic and then of the Re nais san ce and
Ba roque epis te me. It was al so con sis tent with the so cial cul tu re of this
era, that was faith fully re flec ted by the ru les con cer ning le gal proofs. For 
ins tan ce, the va lues that we re as cri bed to the dif fe rent types of tes ti mony 
co rres pon ded to the so cial be liefs and bia ses con cer ning dif fe rent kinds
of peo ple: in a so ciety that was do mi na ted by frag men ta tion, ine qua lity
and dis cri mi na tion, it was ob vious to de ter mi ne the cre di bi lity of a wit -
ness on the ba sis of his so cial, eco no mi cal, pro fes sio nal and ge ne ri cal
con di tions. Being a bis hop or a no ble meant being a wit ness with a high
pro ba ti ve va lue, whi le being a wo man, a Jew, an ac tor or a sla ve meant
being a bad and much less cre di ble wit ness. So met hing si mi lar hap pe ned 
with cir cums tan tial evi den ce: the hu ge clas si cal trea ti ses de in di ciis ac
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prae sump tio ni bus, in which the pro ba ti ve va lues of any kind of cir cums -
tan tial in fe ren ce we re de ter mi ned, may be uders tood as sum mae of the
com mon sen se and back ground know led ge of peo ple at that ti me. Mo dels 
of in fe ren ces bet ween facts we re ca re fully fra med on the ba sis of the cul -
tu re of the ti me.

The ot her great shift in the con cep tions of evi den ce oc cu red ar the end 
of the 18th cen tury. The an cien re gi me that co llap se with the French Re -
vo lu tion was ba sed upon jud ges that in many ca ses we re ig no rant, co -
rrup ti ble and co rrupt they could not be trus ted as wi se triers of fact, and
this was one of the main ex pla na tions of the le gal proof system, that fun -
tio ned just by de pri ving jud ges of the po wer to eva lua te proofs ac cor ding 
to their own dis cre tion. The “new” jud ge that emer ged with the birth of
mo dern ju di cial systems, in the first de ca des of the 19th cen tury, was a
law yer with a pro fes sio nal trai ning, a Sta te ser vant, and a ca reer jud ge.
This jud ge was re lia ble could be trus ted, and the re fo re the old ru les of le -
gal proof we re no lon ger ne ces sary. The prin ci ple of the free eva lu ta tion
of proofs took the pla ce of such ru les, being ba sed on the as sump tion
that the jud ge would ma ke his de ci sion on the facts on the ba sis of a
ratio nal as sess ment of the evi den ce avia la ble. At the sa me ti me, the
philo sop hi cal cul tu re had chan ged as well: the growth of the scien tific
cultu re in the 17th and 18th cen tu ries, and fi nally the phi lo sophy of the
Enligh ten ment that per va ded the Eu ro pean cul tu re in the cour se of
the 18th cen tury, de ter mi ned the ob so les cen ce of the old, abs tract,
for ma lis tic system of le gal proofs. It was aban do ned in fa vor of mo re
em pi rical, fle xi ble  and dis cre tio nary stan dards for the ca se by ca se  de -
fi ni tion of the weight of proofs.

At pre sent the op po si tion bet ween ra tio na lis tic and irra tio na lis tic ap -
proa ches is still re le vant not only at the le vel of very ge ne ral phi lo sop hi -
cal theo ries but al so at the le vel of the prac ti ce con cer ning the pre sen ta -
tion of evi den ce and the eva lua tion of proofs.

Ra tio na lis tic ap proa ches usually mo ve from the as sump tion that pro -
ving a fact is es sen tially a task that may be per for med by ra tio nal means: 
the in for ma tion avai la ble pro vi ded by any lund of evi dan ce could be pro -
ces sed and used as a ba sis for lo gi cally con tro lled in fe ren ces to lead to
ra tio nally jus ti fied con clu sions about the truth or fal se ness of the sta te -
ments con cer ning the is sued facts. This is anot her fun da men tal as pect of  
the abo ve men tio ned ra tio nal-le gal ideo logy of ju di cial de ci sions: facts
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should be es ta blis hed on a ra tio nal ba sis —i.e. by means of ra tio nally re -
lia ble judg ments— as a ne ces sary con di tion for a co rrect ap pli ca tion of
the law. Ra tio na lis tic ap proa ches may ha ve va rious ver sions de pen ding
upon the phi lo sop hi cal cul tu re and the law yers’ abi lity to use mo re or
less sop his ti ca ted lo gi cal tools. Sin ce the mo ment this ap proach emer ged 
in the Enligh ten ment era, but al so du ring the 19th  and part of the 20th

cen tu ries, law yers used what they con si de red the best lo gi cal mo del
avai la ble, that is the Aris to te lian syllo gism. The re fo re, a theory of the
fac tual syllo gism, as a part of a broa der theory of the ju di cial syllo gism,
was de ve lo ped as a mo del for the judg ment on the facts; it in clu ded al so
a con cep tua li za tion of com mon sen se and  back ground know led ges in terms
of “ge ne ral ru les”, sin ce such ru les we re con cei ved vie wed as a ne ces sary
lo gi cal  con di tion to build syllo gis tic rea so nings about the facts.

The se old theo ries are now sub stan tially aban do ned be cau se it be ca me 
clear that the syllo gis tic mo del did not fit with the real struc tu re of the jud -
ge’s rea so ning about the facts. On the ot her hand, this mo del was ne ver
faith ful des crip tion of such a rea so ning: it was ac tually a way of ex pres -
sing an ideo logy of the jud ge’s ro le as a sort of syllo gis tic slot–ma chi ne.
At pre sent, se ve ral ra tio nal ap proa ches to the judg ment on the facts are
ai med at pro vi ding courts with lo gi cal fra me works and ra tio nal means  for 
fas hio ning ra tio nally con tro lled evi den tiary in fe ren ces. Va rious con cep tual 
mo dels are pro po sed and dis cus sed in this pers pec ti ve: most of them are
ba sed on  forms of pro ba bi lis tic rea so ning, eit her in the “quan ti ta ti ve” or
“pas ca lian” ver sion of the pro ba bi lity cal cu lus or in the “lo gi cal” or “ba co -
nian” ver sion of  pro ba bi lity as a lo gi cal con fir ma tion of hypot he ses on
the ba sis of the avai la ble evi den ce. Other lo gi cal mo dels, as the one ba sed
on the re vi val of the Wig mo re’s “chart met hod” or ot her ones ba sed on the 
lo gi cal analy sis of evi den tiary in fe ren ces, are al so pro po sed with the aim
of pro vi ding ra tio nal means to the de ci sion about the facts. The se mo dels
and met hods can not be dis cus sed he re in de tail, but it is worth stres sing
that they re pre sent a hu ge amount of con tri bu tions to the ra tio na li za tion of 
the jud ge’s rea so ning about the facts.

Irra tio na lis tic ap proa ches mo ve from the op po si te as sump tion, that is,
from the be lief that the eva lua tion of proofs can not  (or should not) be
con cei ved or re pre sen ted as a ra tio nal ac ti vity. For ins tan ce, a clear irra -
tio na lis tic im pli ca tion is pre sent in many ver sions of the in ti me con vic -
tion stan dard used in Fran ce to de fi ne the dis cre tio nary po wer of the jud ge
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in the as sess ment of the facts in is sue. He re the sub jec ti ve and in ti ma te,
and even emo tio nal, be liefs of the jud ge are ta ken as the es sen tial co re of 
his judg ment. In every le gal cul tu re, ho we ver, from ti me to ti me, it is
said that the dis cre tion of the jud ge in the as sess ment of proofs can not
help en ding up in a pu rely sub jec ti ve and mis te rious act of  irra tio nal in -
tui tion or “hunch”. 

    On the ot her hand, in many of the post mo dern phi lo sop hi cal trends, 
the pos si bi lity of achie ving an ob jec ti ve truth of any thing be co mes a
common tor get of sharp cri ti cism. Wit hin the theo ries of li ti ga tion, si mi lar 
ap proa ches are pro po sed, with si mi lar con se quen ces, by the ra di cal “na rra -
ti vis tic” con cep tions ac cor ding to which a ju di cial pro cess is nothing but a 
con text of story te lling. Such theo ries claim that all what is do ne in li ti -
ga tion is te lling so me sto ries, and that the only stan dard by which sto ries 
may be ta ken in to con si de ra tion is their na rra ti ve cohe ren ce. In this pers -
pec ti ve the ma te rial facts of the ca se as em pi ri cal events, and their know -
led ge, are simply out of reach or are simply con si de red mea nin gless. Only
the li te rary as pects of pro ce du ral sto ries, such as style, na rra ti ve struc tu re
and cohe ren ce of the story, are sig ni fi cant. Co rres pon dingly, tal king of
evi den ce  and in fe ren ce  as ra tio nal means to achie ve truth ful sta te ments
about the facts in is sue is per cei ved as a sort of non sen se.

 Anot her ver sion of the op po si tion bet ween ra tio na lis tic and irra tio na -
lis tic ap proa ches to the to pics of evi den ce con cerns mo re spe ci fi cally the 
con cep tion of the na tu re and func tion of evi den ce in the con text of li ti -
gation. Sim plif ying on ce again a rat her com plex land sca pe, one could dis -
tin guish bet ween the epis te mic and the rhe to ri cal con cep tions of evi den ce.

The epis te mic con cep tion of evi den ce is ba sed upon the as sump tion
that evi den ce is es sen tially a set of in for ma tion that is co llec ted and pre -
sen ted with the aim of lea ding the court to find out a truth ful re cons truc -
tion of the facts in is sue. Such a re cons truc tion may be groun ded on mo re
or less “cer tain” or “pro ba ble” ba ses, sin ce all ju di cial truths can only be re -
la ti ve and con tex tual. Ne vert he less, the out co me of proofs is “know-led ge”,
that is; so met hing re lia ble that is sta ted ob jec ti vely about the oc cu rren ce of 
spe ci fic facts. Evi den ce, the re fo re, pro vi de the trier of fact with the epis te -
mic ba ses for such a know led ge and in this sen se it is a means to achie ve
truth ful  con clu sions about the facts of the ca se. It is well un ders tan da ble
that this con cep tion of evi den ce is con sis tent and is usually as so cia ted
with the “just de ci sion mo del” of ad ju di ca tion.
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The rhe to ri cal con cep tion of evi den ce is not con cer ned with know -
ledge be cau se it is ba sed upon the as sump tion that evi den ce is just a set of 
ar gu ments that are used as means to per sua de the jud ge that a gi ven ver -
sion of the facts should be pre fe rred to anot her one. The ba sic ideas of
this con cep tion are per sua sion and sub jec ti ve be lief rat her that in for ma -
tion and know led ge. The aim at which evi den ce and proofs are orien ted
is to crea te in the jud ge’s mind a psycho lo gi cal con di tion or sta tus, i.e. a
per sua sion about the facts of the ca se. Co rres pon dingly, the ju di cial de -
ci sion-ma king about the facts is not con cei ved as a search for truth of the 
or as an achie ve ment of know led ge, but as a choi ce in fa vor of the ver -
sion of the facts that ap pears to be mo re per sua si ve. A ver sion is per sua -
si ve when the sto ries told in the cour se of the pro cess ap pear to be more
ap pea ling, con vin cing and pro vo ca ti ve in that sen se than in any ot her
sen se. Shortly  the jud ge does not learn or dis co ver any thing about
the facts on the ba sis of  the evi den ce pre sen ted; he just rea ches the
be lief that a ver sion of the facts is sus cep ti ble of being pre fe rred on
the ba sis of a sta tus of mind that was in du ced by his con tact with the
evi dence.

 The rhe to ri cal  con cep tion of evi den ce is com mon in se ve ral le gal
cul tu res, pro bably be cau se it is usually pre sen ted as a rea lis tic pic tu re of
what hap pens in cour trooms. Actually, it may be con si de red as a rough
des crip tion of how the par ties’ law yers use the evi den ce, they are not in -
te res ted in loo king for of any “ob jec ti ve” truth about the facts (spe cially
when it could be con trary to their client’s in te rest), sin ce they fight for
vic tory, not for truth (un less truth might them win). The re fo re, law yers
do not use evi den ce as a means for the search of truth but as a means to per -
sua de the jud ge to de ci de  in fa vor of their client. Such a skep ti cal con -
cep tion, al beit pro bably faith ful to the rea lity of  the at tor neys’ beha vior,
stops at the most su per fi cial le vel of des crip tion  of what at tor neys of ten
are in cli ned to do, wit hout pro vi ding any tho rough analy sis of the
function of evi den ce in the con text of ju di cial de ci sion–ma king.
Moreo ver, it does not ta ke in to ac count that the func tion of evi den ce
is much mo re na rrowly con nec ted with the si tua tion of the jud ge that
has to ma ke a de ci sion on the facts, rat her than with the tac ti cal ma -
neuv res of the lawyers.
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V. THE COMPILATION OF EVIDENCE

a) As we ha ve seen abo ve, in both ci vil law and com mon law tra di -
tions the par ties ha ve a mo no po lis tic po wer to be gin a ci vil ca se and to
de ter mi ne its con tent by means of their claims and de fen ces.  It means
that the par ties ha ve the po wer to de ter mi ne al so the ran ge of the ma te -
rial facts of the ca se, sin ce fi ling a claim or a de fen ce ac tually means to
in di ca te and to de fi ne the facts that are alle ged as grounds of the claim or  
de fen ce. The re is no need to des cri be he re how and when the de fi ni tion
of the ma te rial facts is ma de de pen ding upon the struc tu re of the va rious
pro ce du ral mo dels. In a system ba sed upon a “fact plea ding” mo del, as
in most ci vil law coun tries, such an alle ga tion has to be ma de in the first
plea dings, with mo re or less op por tu ni ties to chan ge or to amend it in the 
further steps of the pro cee ding; in a “no ti ce plea ding” system, as the Ame ri -
can fe de ral system, it would be ma de la ter, usually af ter the facts of the
ca se ha ve been cla ri fied by means of dis co very. Ho we ver, in both
systems it is up to the par ties to fra me up the fac tual con tent of the ca se.

This is true al so in anot her sen se: it is up to the par ties to de ter mi ne,
among all the facts that ha ve been alle ged as re le vant or ma te rial, which
ones ac tually need to be pro ved. Usually this hap pens be cau se only the
contes ted facts shall be pro ved, whi le the not con tes ted ones would be ta ken 
as agreed upon by the par ties, and the re fo re they would not be con si de red as
fac ta pro ban da. In ot her words, a party may al ways choo se whet her or
not de ying the facts alle ged by the ad ver se party, and the de nial works as 
a ma chi nery of se lec tion of the facts that the ot her party shall pro ve.
The re fo re, the par ties first de ter mi ne the facts in is sue by alle ging the
facts in sup port of their co rres pon ding claims and de fen ces, and then se -
lect the facts that would be pro ved by co rres pon ding the ad ver se party
and  es ta blis hed by  the jud ge by con tes ting so me, or all, the facts alle ged
by the ot her par ties. The se prin ci ples are rat her ob vious in all systems of
ci vil li ti ga tion, but they are worth to be re min ded he re be cau se they
show that the “in qui si to rial rhe to ric” is mea nin gless and mis lea ding in
ci vil li ti ga tion, and that the de fi ni tion of the facts in is sue  is ma de es sen -
tially by the par ties’ stra te gic choi ces.

b)  The ot her im por tant fea tu re con cer ning the de fi ni tion of the facts
in is sue as facts in need of proof is the bur den of proof.  In ex tre mely ge -
ne ral terms it may be said that when a party alle ges a fact in di ca ting it as
the fac tual ground of a claim or a de fen ce, this party will carry the bur -
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den of pro ving the truth of this fact, as a ne ces sary con di tion to win his
case. The fi nal ef fect of the ru les go ver ning the bur den of proof is usually
that the party who had the bur den of pro ving a fact but fai led to pro vi de
the proof of this fact will lo se his ca se; the un pro ved claim or de fen ce
will be re jec ted. The re are, ho we ver, dif fe rent ap proa ches in the ci vil law 
and then com mon law tra di tions con cer ning this to pic.

In ci vil law the bur den of proof is ge ne rally con si de red as dea ling es -
sen tially with the bur den of proof or of per sua sion. The ru les go ver ning
this bur den are ai med at de ter mi ning which party will lo se if it was not
able to per sua de the jud ge that the facts it had alle ged are true. So to say, 
the se ru les de ter mi ne the allo ca tion of the ne ga ti ve ef fects of the fai lu re
of pro ving facts: they are con si de red as “ru les of fi nal judg ment” be cau -
se they are ap plied mainly at the end of the pro cee ding and when the
court has to ma ke its de ci sion de ter mi ning which facts we re pro ved and
which ones we re not. In most ca ses —but with so me ex cep tions— the ci -
vil law pro ce du ral systems do not ack now led ge any sort of sub jec ti ve
bur den of pro du cing evi den ce; com mon prin ci ples ap plied in this do -
main say that when the jud ge de ter mi nes which facts are pro ved and
which are not, he would do it “ob jec ti vely”, i.e. on the ba sis of all the
evi den ce pre sen ted, wit hout ta king in to ac count which of the par ties ac -
tually pre sen ted the evi den ce. This kind of re gu la tion im plies that when
a party alle ges a fact as a ground of a claim, it ta kes the risk that this fact 
will “ob jec ti vely” re sult un pro ved at the end of the pro cee ding. On the
ot her hand, each party is in the po si tion of kno wing in ad van ce if it or
the ot her party will ha ve the bur den of pro ving any sin gle ma te rial fact
in is sue, sin ce the bur den of proof is re gu la ted by the law and the jud ge
has vir tually no dis cre tion in allo ca ting it among the par ties. The re fo re,
each party may fo re see who will bear the con se quen ces of the lack of
proof of each fact. Co rres pon dingly, each party has a strong in te rest
in pre sen ting any item of evi den ce that is avai la ble to it, in or der to ma -
xi mi ze its own op por tu nity to pro ve “its” facts, and then to win its ca se
eventually.  So to say, it is up to each party to play its ga me in the se quen -
ce: alle ga tion of facts-pre sen ta tion of eviden ce-proof of the facts-final
vic tory.

Com mon law systems, and spe cially the Ame ri can one, are dif fe rent
to so me ex tent. Two main dif fe ren ces are par ti cu larly mea ning ful he re.
One is the im por tan ce that —gi ven the struc tu re of the Ame ri can
pre–trial and trial pha ses— is as cri bed to the bur den of pro du cing evi -
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den ce, i.e. to an es sen tially “pro ce du ral” and “sub jec ti ve” bur den that
does not go vern the fi nal proof of the facts, but de ter mi nes “who and
when” should pre sent the evi den ce in the cour se of the pro cee ding. The
ot her dif fe ren ce is the pos si bi lity of the jud ge shif ting the bur den of
proof from one party to anot her or  es ta blis hing which party should pro -
ve what, on the ba sis of a dis cre tio nary eva lua tion. This po wer of the
court is re le vant and so mew hat un fa mi liar to the eyes of ci vil law yers,
who are ac cus to med to think that bur dens of proof are —or should be—
deter mi ned ob jec ti vely and in ge ne ral terms by the law, and that the
court should not in ter ve ne by con di tio ning or even by de ter mi ning the cour -
se of the pro cee ding, neit her in de rectly the fi nal out co me of the ca se, just 
by ma ni pu la ting the allo ca tion of the evi den tiary bur dens among the
parties. This is an im por tant po wer of Ame ri can courts, that  ci vil law
courts do not ha ve. In a sen se, then, this do main is much mo re court–de -
pen dent in Ame ri ca and much mo re law-de pen dent in Eu ro pe and in the
ot her ci vil law coun tries.

At any ra te, as su ming that the par ties know which facts each of them
is sup po sed to pro ve, a right to proof is usually ack now led ged to all par -
ties. This is an im por tant as pect of the fun da men tal gua ran tees of the
par ties in ci vil li ti ga tion worl wi de: it means that each party has the right
to pre sent any item of re le vant evi den ce at its reach to it. Theo re ti cally, it 
means al so that the only ru le go ver ning the ad mis si bi lity of evi den ce
should be that “all the re le vant evi den ce is ad mis si ble”, wit hout ex cep -
tion. If a party has the bur den and the in te rest of pro ving “its” facts, it
should ha ve al so the right of doing it and should not be li mi ted at doing
it, pro vi ding that the evi den ce it pre sents is re le vant to pro ve the facts of
the ca se. Ho we ver, as it is well known, such a right is li mi ted and res -
trained in va rious ways by ru les of ex clu sion con cer ning the inad mis si bi lity
of cer tain kinds of evi den ce. He re, the com mon law and the ci vil law tra -
di tions di ver ge sig ni fi cantly; com mon law ru les of ex clu sion are tra di tio -
nally ba sed upon the hear say ru le, that does not exist in ci vil law. On the
ot her hand, so me ci vil law systems ha ve ru les ex clu ding  wit nes ses from
the proof of con tracts, that do not exist in com mon law.  Such di fe ren ces
cannot be exa mi ned in the de tails he re; suf fi ce it to un der li ne that all
these ru les of ex clu sion are an ex cep tion to the fun da men tal right of proof. 
The re fo re, they should be eli mi na ted or re du ced to a mi ni mum in any
system —both com mon law and ci vil law— that really wants to imple -
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ment the rights of the par ties to de fend ef fec ti vely their own ca se be fo re
the court. Actually the li mits to the pre sen ta tion of re le vant evi den ce
—as for ins tan ce in the ca se of the gro wing ran ge of evi den tiary pri -
vi leges– are the most im por tant res tric tions to the full de ve lop ment of
the rights of the par ties in ci vil li ti ga tion.

b) De pen ding on the ex tent the se re marks are mea ning ful, they will
ma ke sen se in a “dis pu te re so lu tion” mo del as well as in a “just de ci sion” 
mo del  of ci vil li ti ga tion.  In both ca ses, ac tually, the ro le of the par ties
in a fairly func tio ning system of li ti ga tion de ser ves to be en han ced and
fully im ple men ted. As abo ve said, pro ce du ral jus ti ce is not suf fi cient to
de fi ne the ge ne ral con cept of jus ti ce, but it is a ne ces sary con di tion for
the achie ve ment of just de ci sions. The re fo re, en su ring the right to proof
of both par ties is es sen tial in any mo del of li ti ga tion.

Ho we ver, things may be dif fe rent when the func tion of ad ju di ca tion is 
ta ken in to ac count. In a “dis pu te re so lu tion” mo del, that is fo cu sed upon
the ex clu si ve or overw hel ming ro le of the par ties in the de ve lop ment of the
procee ding, and par ti cu larly in the co llec tion and pre sen ta tion of evi den ce,
en su ring the ro le and the rights of the par ties is not only ne ces sary: it is
enough. If any de ci sion is ac cep ta ble provi ded the par ties had any op -
portu nity to de fend their ca se, that’s all what is re qui red.

In a “just de ci sion” mo del en han cing the ro le and en for cing the rights
of the par ties is al so ne ces sary, but it is not enough. The spe ci fic pro -
blem ari sing in this mo del of li ti ga tion is that –as abo ve said– a de ci sion
re qui res, in or der to be “just”, to be ba sed upon a truth ful re cons truc tion
of the facts in is sue.  Also in this mo del, it is worth stres sing again, the par -
ties ha ve the mo no po lis tic right to be gin a ca se and to de ter mi ne the facts 
that should be pro ved, and they al so ha ve the right to of fer and pre sent
all the re le vant (and ad mis si ble) evi den ce that is avai la ble to them. The
real pro blem, ho we ver, is a dif fe rent one and deals with what is re qui red
in or der to let the pro cee ding end up with a de ci sion pos sibly in clu ding
an ac cu ra te and truth ful judg ment on the facts.  

This pro blem could not be spe ci fi cally re le vant if one as su mes that a
free com pe ti tion, or even the clash or the fight, of the par ties is a good
and ef fec ti ve means to eli cit the truth of the facts. If it we re so, one could 
con clu de that even a pu re “dis pu te re so lu tion” mo del is able to pro du ce
ac cu ra te and truth ful de ci sions, as so me sup por ters of the “ad ver sa rial
system” claim. Accor ding to such an as sump tion, the pur po se of a truth -
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ful de ci sion could be pur sued and achie ved just by ves ting the par ties
with all the po wers and op por tu ni ties that any type of mo dern ci vil li ti -
ga tion ac tually pro vi des. Ho we ver, the pre vai ling at ti tu de is clearly
skep ti cal about the pos si bi lity that ac cu ra te and truth ful de ci sions on the
facts may re sult just from the free com pe ti tion of the par ties in the pre -
sen ta tion of evi den ce. As we ha ve seen abo ve, the re are many rea sons to
be lie ve that the par ties, if left alo ne, would not or could not fight for
achie ving of a well in for med, ac cu ra te and truth ful de ci sion, even as su -
ming that their po wers, in te rests and rights are com ple tely and ef fec ti -
vely im ple men ted.  On the ot her hand, al so the ba sic as sump tion sup por -
ting the ideal of a “pas si ve jud ge” as the op ti mal trier of fact may be
ques tio ned. In its clas si cal ver sions, this as sump tion is that the jud ge
should be pas si ve in or der to pre ser ve his im par tia lity, sin ce an ac ti ve
jud ge par ti ci pa ting in the co llec tion of evi den ce would not be neu tral and 
im par tial in his fi nal de ci sion on the facts. This ar gu ment may seem pri -
ma fa cie con cin cing but —so to say— it pro ves too much. If it we re va -
lid, it would mean that neit her a scien tist could be re lia ble nor the re sults 
of his re search if it we re va lid, it would mean that neit her a scien tist
could be re lia ble, nor the re sults of his re search ob je ti ve be cau se he was
active in doing that re search. A his to rian should not be ac ti ve in sear ching
for do cu ments; a bio che mist should not be ac ti ve in per for ming tests,
and so forth. This ar gu ment is clearly ab surd when re fe rred to scien tists, but 
it seems no less odd when re fe rred to a jud ge. If the re is a dan ger of bias
in the jud ge that plays an ac ti ve ro le in the com pi la tion of evi den ce, such 
a dan ger should be coun ter ba lan ced by an ef fec ti ve en for ce ment of the
par ties’ pro ce du ral rights, rat her than main tai ning the ideal of a pas si ve
jud ge.

Many ci vil law systems of li ti ga tion are orien ted to fo llow a “just de -
ci sion” rat her that a “dis pu te re so lu tion” mo del .  This is the main rea son 
why the se systems mo ved away from mo dels of li ti ga tion that whe re
tradi tio nally ba sed only upon the com pe ti tion and the ac ti vity of the par -
ties in the co llec tion and pre sen ta tion of evi den ce, to wards dif fe rent mo -
dels, in which the rights and po wers of the par ties are pre ser ved and
main tai ned, but an ac ti ve ro le of the court is pro vi ded just in or der to en -
han ce the op por tu nity to achie ve just de ci sions ba sed upon truth ful re -
cons tructions of the facts in is sue.  This trend has led to dif fe rent out -
comes, due to the in fluen ce of com plex his to ri cal and ideo lo gi cal fac tors
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that can not be exa mi ned he re. Suf fi ce it to say that in cu rrent pro ce du ral
systems the pre vai ling orien ta tion is in the sen se of ves ting the jud ge
with sig ni fi cant po wers to or der the pre sen ta tion of evi den ce on the
judge’s own mo tion: the most de ve lo ped system is, from this point of view,
the one enac ted in the 1976 French co de de pro cé du re ci vi le, whe re
art.10 says, sta ting a ge ne ral prin ci ple, that the jud ge has the po wer of
or de ring ex of fi cio the sub mis sion of all the le gally ad mis si ble items of evi -
den ce. In the cu rrent Chi ne se co de of ci vil pro ce du re, the co llec tion of all 
the re le vant evi den ce is one of the fun da men tal tasks of the jud ge. In
Italy the jud ge has a si mi lar po wer in la bor and land lord–te nant ca ses,
whi le in or di nary ca ses he may or der so me items of evi den ce sin ce ot her
items –such as tes ti mony– can be pre sen ted only by the par ties. In Ger -
many the court may or der on its own mo tion the pre sen ta tion of any evi -
den ce ex cept tes ti mony. Other ci vil law systems are orien ted to pro vi de
the court with broad po wers to or der the pro duc tion of evi den ce not of -
fered or re ques ted by the par ties, the only re le vant ex cep tion ap pa rently
being the Spa nish Ley de Enjui cia mien to Ci vil enac ted in 2000.  As to the
com mon law, it may be stres sed that the En glish Ci vil pro ce du re Ru les
do not pro vi de the jud ge with po wers to or der the pre sen ta tion of evi den ce,
but the jud ge may ask the par ties to pre sent the evi den ce that ap pears to
be rele vant: the prac ti cal out co me is equi va lent to that of ha ving the
judge or der di rectly the pre sen ta tion of evi den ce on the jud ge’s own mo -
tion.  

Ta king this wi des pread trend in to ac count, and wit hout going in to a
de tai led analy sis of the va rious pro ce du ral systems, it seems im por tant to 
in ter pret co rrectly the mea ning of the func tion that is as cri bed to the
court in the compilation of evi den ce. First of all, it is clear that the “in -
qui si to rial rhe to ric” has not hing to do with it. A court that has a po wer to 
or der ex of fi cio the pre sen ta tion of re le vant items of evi den ce is “ac ti ve”
but not “in qui si to rial”, sin ce the se po wers of the court are exer ci zed in
the con text of a pro cee ding in which the par ties ha ve all the po wers and
the abo ve men tio ned. On the ot her hand, the court is un der no obli ga tion
or duty to go sear ching for the truth be yond the struc tu ral li mits of ci vil
li ti ga tion; only the alle ged and con tes ted facts need to be pro ved, and the 
court usually has no po wer to in sert furt her and not alle ged ma te rial facts 
in to the fac tual sub ject mat ter of the ca se. Mo reo ver, the court can not
rely upon any pri va te know led ge of the ca se and is not allo wed to ma ke
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pri va te in ves ti ga tions pos si ble items of  evi den ce. In or der to ma ke use
of its po wers, the court has to rely just upon the in for ma tion con tai ned in 
the fi les, do cu ments and about re cords of the ca se. The re fo re, ne ver does 
a jud ge be co me sort of a po li ce of fi cer or a pro se cu tor who searches any -
whe re for evi den ce about the facts in issue.

One mo re, and most im por tantly, the jud ge may de ci de whet her or not 
to use his po wers in full dis cre tion. Such a dis cre tion may be in fluen ced
by some stan dards. In ge ne ral it may be said that the jud ge will be in cli ned to
use his po wers when he co mes to be lie ve that the par ties did not pre sent
enough evi den ce or all the avai la ble evi den ce, and the re fo re the truth
will not be dis co ve red. But even in this ca se, the jud ge may de ci de not to 
use his po wers, with the con se quen ce that if so me facts will not be
proved at the end, the ca se word be de ci ded ac cor ding to the prin ci ples
go ver ning the bur den of proof. Actually, a cri ti cism that is of ten ma de
about the cu rrent prac ti ce in se ve ral ci vil law coun tries is just that jud ges 
do not ma ke a suf fi ciently in ten si ve use of their evi den tiary po wers,
even when they could ha ve good rea sons to use such po wers. Then a
theo re ti cally “ac ti ve” jud ge  is of ten a “pas si ve” one who would rely
only upon the evi den ce that is pre sen ted by the par ties.

At any ra te, it seems clear that even when the jud ge is ves ted with the
broa dest po wers of or de ring ex of fi cio the pre sen ta tion of evi den ce, and
even when the jud ge ma kes an ef fec ti ve “ac ti ve” use of his po wers, she is
al ways pla ying a sub or di na te and sup ple men tary ro le. So to say, the jud ge’s 
ro le is just that of fi lling the gaps in the par ties’ pre sen ta tion of evi den ce,
not that of con fron ting crus hing the par ties, and even less of ex clu ding
them and ta king their pla ce in the co llec tion of evi den ce. Co rres pon -
dingly, when the jud ge de ci des that the evi den ce pre sen ted by the par ties 
is not enough to reach an well ba sed and ac cu ra te de ci sion on the facts,
and that the pre sen ta tion of ot her evi den ce is pos si ble, and the re fo re or -
ders the pre sen ta tion of such evi den ce, he is only trying to en han ce the
pos si bi lity of achie ving a just de ci sion on the facts.

Gi ven this func tion of the evi den tiary po wers that are gi ven to the
judge, his po si tion and func tion may be de fi ned as “mo de ra tely ac ti ve”
in sup ple men ting the par ties in their pre sen ta tion of evi den ce. Then, any
ideo lo gi cal im pli ca tion or over to ne ba sed upon a con nec tion bet ween
this func tion of the jud ge and po li ti cal aut ho ri ta rian mo dels seems to be
out of pla ce. It is true that the ac ti ve evi den tiary ro le of the jud ge is pro -
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vi ded in systems that are in te res ted in the achie ve ment of just de ci sions
ba sed upon ac cu ra te and truth ful re cos truc tion of the facts in is sue, but
such systems can not be con si de red as aut ho ri ta rian —let alo ne as fas cist
or com mu nist— just be cau se they fo llow this mo del of li ti ga tion.
Actually, a po li ti cal system may be aut ho ri ta rian even when its mo del of
li ti ga tion lea ves all the evi den tiary po wers to the par ties, as it was for
ins tan ce in the Aus trian Zi vil pro zes sord nun gen of the la te 18th cen tury,
whi le an ac ti ve ro le of the jud ge in the co llec tion of evi den ce may be
pre sent in po li ti cally de mo cra tic systems, as it hap pens in most mo dern
coun tries. The fact that al so in so me aut ho ri ta rian po li ti cal systems the
jud ge may be ves ted with so me ac ti ve po wers in the co llec tion of evi -
den ce, (as it hap pe ned for ins tan ce —but in a very mo de ra te way— in
Italy with the 1940 co de of ci vil pro ce du re), does not de mons tra te that
such po wers are a typi cal symptom of an aut ho ri ta rian in cli na tion of the
po li ti cal con text.  

Ho we ver, the de fi ni tion of the ro le of the court in the co llec tion of
eviden ce may be con nec ted with fac tors con cer ning the con cep tions of the 
func tion of li ti ga tion and the func tion of evi den ce. If it is as su med that
evi den ce per forms only a rhe to ri cal func tion and no epis te mic func tion,
and that ci vil ad ju di ca tion is not orien ted to find out the truth of the facts 
in is sue. Then it is easy to be lie ve that all the jud ge has to do is to stay
pas si ve and still, wai ting to be per sua ded by the mo re skil ful of the com -
pe ting law yers. The per sua si ve law yer-that is, the rhe to ri cally mo re ef -
fec ti ve one in using evi den ce-will de ser ve to win, whi le the less per sua -
si ve law yer de ser ves to lo se. The func tion of the court is only to
es ta blish which of the two has suc cee ded in ma king the court be lie ve that 
is was right. In such a con cep tion of the ju di cial con text, it is clear that the
court should play no ac ti ve ro le at all in the com pi la tion of evi den ce.
The jud ge could not be re qui red to do any thing in or der to per sua de him -
self that plain tiff rat her than de fen dant de ser ves to win: in a rhe to ric
game the sub ject that has to be per sua ded should stay pas si ve whi le the
par ti ci pants ar gue in their res pec ti ve behalf. If, on the con trary, the ba sic
as sump tion is that evi den ce per forms an eu ris tic and epis te mic func tion
in pro vi ding the court with re lia ble in for ma tion, and that ad ju di ca tion is
ai med at achie ving pos sibly truth ful de ci sions, then an ac ti ve ro le of the
court may ap pear not only ad mis si ble but use ful and per haps ne ces sary
for such a pur po se. 
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VI. THE PRE SEN TA TION OF ORAL EVI DEN CE

In any system of li ti ga tion orien ted to find out the truth about the facts 
in is sue, an im por tant as pect is the met hod by which oral evi den ce is pre -
sen ted to the court: it is in tui ti vely clear, in fact, that truth is mo re li kely
to be eli ci ted from wit nes ses if they are exa mi ned in ef fi cient ways,
while inef fi cient met hod of exa mi na tion would lea ve the wit nes ses’ real
know led ge un dis co ve red and their cre di bi lity un chec ked. As to such
met hods, two main tra di tions exist in the his tory of evi den ce and in the
cu rrent systems of li ti ga tion.

In the Anglo-Ame ri can systems, as it is well known, the fun da men tal
met hod for the exa mi na tion of wit nes ses (in clu ding par ties and ex perts)
is that of a di rect and cross-exa mi na tion ca rried out by the par ties’ law -
yers. The ba sic as sump tion un derl ying the use of this met hod is that wit -
nes ses “be long” to the par ties: a party calls “his own” wit nes ses and exa -
mi nes them di rectly: this party ex pects that “his own” wit ness will tes tify 
in his fa vor. The ot her party will cross–exa mi ne the “hos ti le” wit ness in
or der to at tack the wit ness’s cre di bi lity in any pos si ble way, with the aim 
of sho wing that the ans wers gi ven by the wit ness in di rect exa mi na tion
are not re lia ble. Although the wit ness is exa mi ned un der oath, and a fal se 
tes ti mony is sanc tio ned as a per jury, it is con si de red as nor mal that the
witness tes tify in fa vor of “his” party. The his to ri cal ori gin of this
method of exa mi na tion is pro bably con nec ted with the En glish jury
system and with the emer gen ce of the law yers’ ro le in England. It was
then sanc ti fied by John Henry Wig mo re with his fa mous sta te ment that
“cross exa mi na tion is the grea test le gal en gi ne ever in ven ted for the
search of truth”. Wig mo re’s opi nion is ba sed upon the as sump tion that
the “men tal duel” en ga ged by the law yers and the wit ness is an ef fi cient
epis te mo logy for dra wing out of the wit ness wha te ver he knows about
the facts and for chec king his cre di bi lity. Such an as sump tion may be
ques tio ned in many ways, mainly if one ta kes in to ac count the fre quent
and so me ti mes de vas ta ting cri ti cisms that are ad dres sed not to the met -
hod it self but to its to the fre quent abu ses it com mits. Mo reo ver, if one
looks at the sug ges tions that are gi ven to the fre quent abu ses against to
the good cross–exa mi ner it is hard to be lie ve that such a law yer would
be really in cli ned to wards an ef fec ti ve search of truth, rat her than to
“des troy” the un fa vo ra ble wit ness. One may al so won der whet her the
faith in the ef fi ciency of this met hod for the search of truth  is ba sed upon a

COMPILATION AND PRESENTATION OF EVIDENCE IN CIVIL LITIGATION 517

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/9tSQTX



real and well-foun ded ex pe rien ce, or is it a way to jus tify one of the clea -
rest ex pres sions of the com pe ti ti ve and ad ver sa rial spi rit that ins pi res se -
ve ral fea tu res of the Ame ri can system of li ti ga tion. At any ra te, if the
met hod is con si de red alo ne it self wit hout con si de ring its abu ses, one
may be lie ve that the com bi na tion of di rect and cross exa mi na tion may be 
a rea so nably ef fi cient system to ob tain all the pos si ble in for ma tion the
wit ness may ha ve and to check the re lia bi lity of his sta te ments.     

In the ci vil law tra di tion the pre sen ta tion of oral evi den ce is mo de lled
on the ideal of an im par tial, neu tral and syste ma tic in quiry that is ca rried
out by the jud ge. The mo del is that of a scien ti fic and di sin te res ted re -
search ai med at eli ci ting an “ob jec ti ve” truth, rat her than that of a con test 
or a fight among in te res ted par ties. This mo del emer ges un der the in -
fluen ce of the scien ti fic re vo lu tion in the 17th and 18th cen tu ries, which
gi ves ri se to the fi gu re of the im par tial scien tist de vo ted to the search of
truth, and of the new con cep tion ac cor ding to which the Sta te is in te res ted
in the search of ob jec ti ve truth in the con text of li ti ga tion. The so-ca lled 
“asy mme tri cal” mo del of li ti ga tion, cen te red upon the ro le of the jud ge in
the co llec tion and pre sen ta tion of evi den ce, re flects this con cep tion. 

As to the met hods for the pre sen ta tion of oral evi den ce, it means that
the jud ge exa mi nes the wit ness with the aim of eli ci ting wha te ver the
wit ness knows and of chec king his cre di bi lity. This his to ri cal tra di tion
un der lies all the mo dern ci vil law systems. With only a few ex cep tion re -
cently emer ged un der the in fluen ce of Anglo-Ame ri can mo dels, the typi -
cal ci vil law met hod for the exa mi na tion of wit nes ses is ba sed upon a
hea ring in which the wit ness ap pears be fo re the jud ge, ta kes the oath to
tell the truth, and the jud ge asks him ques tions con cer ning the facts of
the ca se. The par ties play no ro le or just a litt le ro le in the exa mi na tion;
at most, they are allo wed to ask so me ad di tio nal ques tions with the pur -
po se of cla rif ying the wit ness’s sta te ments. This being the fun da men tal
model, so me furt her as pects should be ta ken in to ac count in or der to
unders tand it wrongly. One of the se as pects is that in most ca ses the wit -
nes ses are ac tually cho sen and ca lled by the par tie. When a party ap plies
for the ad mis sion of a tes ti mony he has to iden tify the wit ness and to
spe cify analy ti cally the facts on which the wit ness will be heard, al so be -
cau se the re le vancy of the tes ti mony is chec ked by the jud ge by re fe ren -
ce to such facts. Then the jud ge will exa mi ne the wit ness on the facts
that have been spe ci fi cally in di ca ted by the party who ca lled the wit ness. 
The jud ge is sub stan tially bound to comply with such an in di ca tion of the
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facts: he may usually ask the wit ness only sup ple men tal ques tions ai med 
at cla rif ying the se facts. The exa mi na tion may al so be less for mal, alt hough
it al ways has to deal with the facts in di ca ted by the par ties: the jud ge
may let the wit ness tell freely wha te ver he knows about the facts, and
then ask him mo re spe ci fic ques tions. 

Two main re marks are worthy about this met hod for the exa mi na tion
of wit ness. The first re mark is that the jud ge does not ma ke an in de pen -
dent and freew heel in quiry in an in qui si to rial style. The jud ge exa mi nes
the wit ness, but the par ties de ter mi ne the sub ject mat ter of the tes ti mony. 
The jud ge (and the par ties) may check the cre di bi lity of the wit ness by
as king ques tions con cer ning for ins tan ce the re la tions hip of the wit ness
with the par ties or with the sub ject mat ter of the ca se, but usually this is
a short and re la ti vely less im por tant part of the exa mi na tion. 

A se cond re mark is that, alt hough most wit nes ses are ca lled by the
par ties, all wit nes ses are as su med to be neu tral, im par tial and di sin te res -
ted: their func tion is to coo pe ra te with the jud ge by hel ping him to
achieve an in for med and ob jec ti ve re cons truc tion of the facts. In a sen se, 
then, the wit ness is a sort of “of fi cer of the court” and his obli ga tion to
tell the “ob jec ti ve” truth and not to fa vor a party is ta ken very se riously.

A furt her re mark is that this met hod has con si de ra ble di sad van ta ges
de ri ving from the fact that its ef fec ti ve ness de pends upon whet her or not
the jud ge is ac tually orien ted to the search of truth, which is rat her un fre -
quent in bu reau cra ti cal ju di cial or ga ni za tions. Using wit nes ses as an ef -
fec ti ve means of in for ma tion re qui res not only a ge ne rally ac ti ve jud ge,
but al so a jud ge that knows very well the fac tual as pects of the ca se and
that is wi lling to spend ti me and energy in using his po wers for a tho -
rough exa mi na tion of  wit nes ses. So me ti mes it hap pens, but in many ca -
ses the jud ge is id le and sloppy —as many bu reau crats are— and is not
really in te res ted in sear ching for the truth. Then he will not ma ke an ef -
fec ti ve use, or any use at all, of his po wers. He will hear the wit ness, but
wit hout ac ti vely pus hing the exa mi na tion deeply in to the wit ness’s
know led ge of the facts, or wit hout chec king ef fec ti vely his cre di bi lity.
The out co me of this prac ti ce is that the tes ti mony is un de ru ti li zed and
much of what the wit ness knows re mains un dis co ve red. Co rres pon -
dingly, the re are so me rea sons to be lie ve that the met hod ba sed upon the
jud ge’s exa mi na tion of wit nes ses is fre quently inef fi cient as a de vi ce for
the dis co very of truth.
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VII. CONCLUSION

The set of dis tinc tions and op po si tions des cri bed in the pre ce ding pa -
ges is a sim pli fied but suf fi ciently rea lis tic way of re pre sen ting the back -
ground of the main evi den tiary systems. Of cour se the pic tu re can not be
com ple te, but at least the most im por tant li nes of the land sca pe may be
iden ti fied. Ho we ver, the se op po si tions should be in ten ded, to so me ex -
tent, as the po les of con ti nuums in which spe ci fic pro ce du ral systems
could be pla ced at dif fe rent dis tan ces from the ex tre mes. For ins tan ce, a
par ti cu lar system of li ti ga tion may be mo re orien ted to the “dis pu te re so -
lu tion mo del” than to the “just de ci sion mo del”, or vi ce ver sa, de pen ding 
upon which fea tu res of one mo del or of the ot her mo del it in clu des. Mo reo ver,
the se distinc tions re flect the co re of the cu rrent “sta te of the art” of the
proce du ral systems con si de red, but many fea tu res of the se systems can not
be fully ap pre cia ted wit hout loo king at them in their his to ri cal con text.
In many coun tries re le vant chan ges oc cu rred in the last few years, and
pro ce du ral re forms are an noun ced in many ot her coun tries.

Ho we ver, the va rious di ver ging systems, and the cu rrent theo ries des -
cri bing the op po si tion bet ween party-orien ted and court-orien ted mo dels
for the co llec tion of evi den ce, sha re the sa me im pli cit as sump tion,
usually wit hout being fully awa re of it. Such an as sump tion may be
labelled as a “ca ke theory” of the ro les of the par ties and of the court. So
to say, the po wers con cer ning the com pi la tion and the pre sen ta tion of
evi den ce are con cei ved as a sort of uni tary set (the ca ke) that is sha red
(by cut ting dif fe rent sli ces) bet ween the par ties and the court. In such a
vi sion the po wers of the par ties and of the court are con cei ved as com -
ple men tary, in an in ver se pro por tio nal re la tions hip, so that when one set
of po wers de crea ses the ot her in crea ses, and vi ce ver sa. It is then as su -
med that when the par ties’ po wers are broad the court’s po wers should
be na rrow, to the ex tre me that when the par ties ha ve “all” the po wers the 
jud ge should be com ple tely pas si ve; whi le when the court has so me po -
wers the par ties would ne ces sa rily ha ve “less” po wers, to the ex tre me
that when the court has “all” the po wers the par ties would be re du ced to
inac tion. Using the sa me ima ge in a mo re analy ti cal way, one might
think of a three-le vel ca ke, or one with three con cen tri cal cir cles: a broa -
der one, in which ma na ge rial pro ce du ral po wers are sha red by the par ties 
and by the court in com ple men tary ways (whe re mo re “ad ver sa rial” po -
wers of the par ties imply a pas si ve jud ge, and an ac ti ve jud ge im plies li -
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mi ta tions of the par ties’ po wers to pro se cu te their ca se); an in ter me dia te
one, in which the par ties and the court sha re among them sel ves the po -
wers con cer ning the com pi la tion of evi den ce (whe re if the par ties ha ve
mo re po wers to of fer evi den ce the court has less po wers to or der the pre -
senta tion of evi den ce on the court’s own mo tion, and if the court has
more po wers then the par ties ha ve less po wers); and a sma ller one, con -
cer ning the pre sen ta tion of oral evi den ce (whe re if the par ties may exa -
mi ne wit nes ses then the court has no ro le in it, whi le if the jud ge exa mi -
nes wit nes ses than the par ties ha ve no ro le in it).

Although this way of thin king is rat her com mon in the le gal theory
and is fo llo wed by so me law ma kers, the con cep tion that may be vi sua li zed
by means of the ca ke me tap hor is far from being gran ted. Actually the
rights and po wers of the par ties and the po wers of the court do not form
a ho mo ge neous set of de vi ces that may be used eit her by the par ties or
by the court. The pro ce du ral rights of the par ties and the ma na ge rial po -
wers of the jud ge are not the sa me thing and do not be long to a uni tary
set: the ro les of the par ties and of the court are struc tu rally dif fe rent and
each ro le has its own pro ce du ral de vi ces. What is pro per for a party,
being a party’s right or po wer, can not be “trans fe rred” to the jud ge; what 
is pro per for the jud ge, being a po wer of the court, can not be “trans fe rred”
to the par ties.

On the ot her hand, the par ties’ rights and po wers may be fully ack -
now led ged and en for ced even when the ma na ge rial ro le of the jud ge be -
co mes par ti cu larly strong: in England, the 1999 Ci vil Pro ce du re Ru les
greatly ex pan ded the ma na ge rial func tion of the jud ge, but the rights of
the par ties did not wea ken and we re not im pai red. In Fran ce the co de de
pro cé du re ci vi le vests the court with broad po wers to ma na ge the pro cee -
ding (see e.g. ar ti cle 3), but at the sa me ti me the par ties ha ve all the
rights to de fend their ca se (see e.g. ar ti cle 1, 2, 4,14), and the jud ge is
obli ged to en su re that the par ties’ “right of con tra dic tion”  is en for ced in
all the pha ses of the pro cee ding (ar ti cle16).

Si mi lar re marks may be ma de about the po wers con cer ning the pre -
sen ta tion of evi den ce. For ins tan ce, if a court has the po wer to call wit -
nes ses on the court’s own mo tion, it does not de pri ve the par ties of the
right to call their own wit nes ses. Just the op po si te: the par ties may be in -
duced to call mo re wit nes ses just in or der to react to the court’s ini tia ti ve.
Co rres pon dingly, the fact that the par ties ha ve the right to call wit nes ses
does not lo gi cally imply that the court should not ha ve the po wer to call
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wit nes ses on its own mo tion, alt hough the court may not find use ful to
call furt her wit nes ses if the par ties pro vi ded the court with enough evi -
den ce to de ci de on the facts. If, as it so me ti mes hap pens, the court has no 
au to no mous po wers to call wit nes ses, this li mit has to be jus ti fied on in -
de pen dent rea sons, not just by re fe rring to the fact that the par ties ha ve
the po wer to call their own wit nes ses. 

Again, the exa mi na tion of wit nes ses is not a thing that should be di vi -
ded com ple men ta rily among the par ties and the court, sin ce the re is no
in ver se pro por tion bet ween the right of the par ties and the po wer of the
court to ask ques tions to a wit ness. Actually both the par ties and the jud ge
may ac ti vely exa mi ne the sa me wit ness wit hout de pri ving each ot her of
the po wer of doing it.

The se rat her ob vious re marks should lead to set asi de the “ca ke
theory” as a mis re pre sen ta tion of the re la tions hip bet ween the rights of
the par ties and the po wers of the court. A dif fe rent and co rrect ap proach
should mo ve from the as sump tion that the rights of the par ties and the
po wers of the court could and should com bi ne with each ot her, rat her
then to ex clu de each ot her, in a synergy or in a sort of coo pe ra ti ve ga me. 
In a word: if we start from the pre mi se that ci vil ad ju di ca tion is orien ted
to achie ve just and truth ful de ci sions, then we may ima gi ne how to ma xi -
mi ze the chan ces of ob tai ning such a re sult. A way of ma xi mi zing such
chan ces is not that of emp ha si zing the ro le of the par ties ins tead of the
role of the court, or vi ce ver sa, but just that of sum ming to get her
the rights and po wers of the par ties and the po wers of the court, con -
ceiving them as sets of de vi ces con ver ging to wards the co llec tion of all 
the avai la ble items of evi den ce. If the par ties and the court are allo wed
to pre sent all the re le vant evi den ce, this would ma xi mi ze the chan ces to
achie ve an ac cu ra te and well in for med de ci sion on the facts in is sue.
Such a so lu tion is well re gu la ted in the al ready men tio ned French co de
de pro cé du re ci vi le: whi le the re is no doubt that the par ties may of fer all
the evi den ce that is avai la ble to them, and are obli ged to ex chan ge all the 
in for ma tion in or der to let the ot her par ties pre pa re their de fen ces
(art.15), the jud ge may or der on her own mo tion the pre sen ta tion of all
the ad mis si ble evi den ce that has not been of fe red by the par ties (art.10).
Mo reo ver, the coo pe ra tion of the par ties with the jud ge is pro vi ded as
man da tory by ar ti cle 11 of the co de.
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As to the pre sen ta tion of oral evi den ce, if a wit ness is exa mi ned by
the par ties and by the jud ge, the chan ces of eli ci ting from the wit ness all
what he knows about the fact, and of chec king ef fec ti vely the wit ness’s
cre di bi lity, would be ma xi mi zed.  A si mi lar met hod for a joint exa mi na -
tion of wit nes ses, in which di rect and cross-exa mi na tion and the jud ge’s
exa mi na tion are com bi ned to get her, is pro vi ded in the Ja pa ne se co de of
ci vil pro ce du re, and al so in the ALI-Uni droit pro ject of Prin ci ples and
Ru les of Ci vil Pro ce du re for Trans na tio nal Dis pu tes. 

The pre ce ding pa ges should ha ve shown that cul tu ral tra di tions and
ideo lo gi cal im pli ca tions are im por tant and mea ning ful in or der to un -
ders tand and to ex plain many re le vant fea tu res of the va rious systems for 
the co llec tion and pre sen ta tion of evi den ce in ci vil li ti ga tion. Ho we ver,
cul tu ral tra di tions may chan ge or may be co me out da ted, and ideo lo gi cal
im pli ca tions may be co me a cons trai ning obs ta cle to the de ve lop ment of
ef fi cient systems of jus ti ce. Going be yond old–fas hio ned tra di tions and
ideo lo gi cal cons traints may lead to adopt a func tio nal ap proach: it
should be  ba sed upon clear choi ces about the pur po ses of ci vil ad ju di ca -
tion and should in clu de co rres pon ding nor ma ti ve de vi ces. If the choi ce is 
in fa vor of a “just de ci sion ideal” of ci vil ad ju di ca tion, as it is in most
mo dern systems, then the ef fort to ma xi mi ze the chan ces of co llec ting
and pre sen ting all the re lia ble in for ma tion, and of chec king the re lia bi lity 
of such in for ma tion, seems to be the best ra tio nal ap proach to the pro -
blems of evi den ce.
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