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CAPITULO DECIMO

THE EMERGING SYSTEM OF SOURCES OF
INTERNATTIONAL CRIMINAL LAW AND INTERNATIONAL
CRIMINAL RESPONSIBILITY

Javier DONDE MATUTE

SUMMARY: 1. Introduction. 11. The sources of law in the Rome Statute.

II1. The evolution of the sources of international criminal law. IV. Arguments

Jor an independent list of sources for international criminal law. V. Possible

counterarguments. V1. It is necessary to have an independent system of sources
for international criminal law. V1. Conclusion.

I. INTRODUCTION

The object of this article is to establish that International Criminal Law
(ICL) has a separate and independent system of sources of law, which is dif-
ferent and independent from the sources of general international law. At a
minimum the list of sources in article 21 of the Statute of the International
Criminal Court (ICC Statute or Rome Statute)! sets a different and parallel
list of sources to those traditionally recognized in article 38 (1) of the Statute
of the International Court of Justice (IC]J).

The aim of this study is to prove this independence of sources through
five arguments, which will be based on comparative law, historical evolu-
tion, judicial interpretation and tendencies in the legal literature. The result
will be a series of principles that are exclusively part of ICL. This will be
argued in the relevant part of this article.

Additionally, this article will prove that an independent group of sourc-
es for ICL, which is distinguished from general international law is not only
developing, but is also desirable given the more strict application of the

' Rome Statute of the International Criminal Court (adopted July 17th, 1998, entered
mnto force July 1st, 2002), 2187 UNTS 90.
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principle of legality in a criminal law setting, where the consequences fall
on a person, not merely State liability, as a consequence of international
criminal responsibility. The sources of general international law, which are
generally more flexible, are not compatible with the demands of ICL.

In part I, the aim is only to describe article 21 of the Rome Statute,
which is the basis of this article. This section is mainly descriptive, since it
is only necessary to set the stage for the arguments that will be considered
later on. However, a comparison with article 38 (1) of the IC]J Statute will
also be part of this analysis, to prove that they both work similarly, albeit in
different settings.

Part II will offer a historical analysis of the sources of ICL, from the
Nuremberg Charter and judgment to the Rome Statute.

Part III will then develop the five arguments in favor of an emerging
system of sources for ICL, based on article 21 of the ICC Statute.

Part IV will explore the possible counterarguments as in the legal litera-
ture. As stated before, perhaps the independence of the sources for ICL is
not fully developed, but it is important to identify any obstacles that could
impede this development and to see to what extent the hypothesis of this
paper can be proven.

Finally, in part V it will be argued that the sources of ICL should be dif-
ferent and independent from the sources of general international law based
on the principle of legality and the distinct features of international crimi-
nal liability, as opposed to State responsibility.

II. THE SOURCES OF LAW IN THE ROME STATUTE

Since the case that is being made in this article is that article 21 of the ICC
Statute represents an independent catalog of sources of law, which differs from
those mentioned in the ICJ Statute it is important to keep its words in mind:

1. The Court shall apply:

a) In the first place, this Statute, Elements of Crimes and its Rules of
Procedure and Evidence;

b) In the second place, where appropriate, applicable treaties and
the principles and rules of international law, including the estab-
lished principles of the international law of armed conflict;

¢) Failing that, general principles of law derived by the Court from
national laws of legal systems of the world including, as appro-
priate, the national laws of States that would normally exercise
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jurisdiction over the crime, provided that those principles are not
inconsistent with this Statute and with international law and in-
ternationally recognized norms and standards.

2. The Court may apply principles and rules of law as interpreted in
its previous decisions.

3. The application and interpretation of law pursuant to this article
must be consistent with internationally recognized human rights,
and be without any adverse distinction founded on grounds such as
gender as defined in article 7, paragraph 3, age, race, color, langua-
ge, religion or belief, political or other opinion, national, ethnic or
social origin, wealth, birth or other status.

The first paragraph of article 21 mentions three different sources of law
for the International Criminal Court (ICC): The Rome Statute itself, the El-
ements of Crimes and Rules of Procedure and Evidence. The first of these
poses no difficulties since it refers to the treaty itself.

However, the Elements of the Crimes and the Rules of Procedure and
Evidence are important innovations since there is no precedent of these
types of international instruments in general international law.

Article 9 (1) of the Rome Statute explains that the Elements of Crimes
are a tool to interpret and apply the crimes that the IGC will adjudicate.
The idea behind this instrument is to give the Principle of Legality teeth
by describing in great detail each and every element of the international
crimes included in this treaty.?

Although this instrument has been criticized for been based on the
United States Model Penal Code, in reality this disproval can be set aside
since it has been ratified by two-thirds of the Assembly of States Parties.®
Therefore, regardless of the perceived common law influence, this instru-
ment has large acceptance and it has also helped, together with the ICC
Statute, to overcome the criticism of vaguely defined crimes, which was
commonplace before the International Criminal Tribunal for the former
Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda
(ICTR) (together Ad Hoc Tribunals).*

2 See Gadirov, Erkin “Elements of Crimes”, in Otto Triffterer (ed.), Commentary on the
Rome Statute of the International Criminal Court, 2nd ed., C. H. Beck-Hart-Nomos, 2008, pp.
506-509.

3 Rome Statute, art. 9 (1): “[Elements of Crimes] shall be adopted by a two-thirds ma-
jority of the members of the Assembly of States Parties”.

* See Fan, Mary “Custom, General Principles and the Great Architect Cassese”, 10
Journal of International Criminal Justice, 2012, pp. 1068-1070.
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On a second level this article mentions “applicable treaties and the prin-
ciples and rules of international law”. Understanding treaties does not seem
to pose any major difficulties. Nevertheless, it could be argued that the trea-
ties that may be used by the ICC are not easily identified. There are some
treaties that are also part of ICL, which may be applicable, such as the Tor-
ture Convention,® the Forced Disappearance Convention® or the Genocide
Convention.” Additionally, regarding due process the International Cove-
nant on Civil and Political Rights, as well as regional human rights treaties
may be relevant to the ICC.

However, the other sources of law are not mentioned in article 38 (1)
of the ICJ Statute, particularly “principles and rules of international law”.
These could be understood as an innovation of the Rome Statute. This will
be fully discussed latter on, for the moment it is enough to say that there is
a split in the legal literature regarding the meaning of this phrase. On one
hand, some authors believe that it alludes to customary international law;?
on the other hand, other authors believe that this traditional source of gen-
eral international law was purposely excluded from the ICC Statute.”

The inquiry is actually broader in scope: to which principles and rules
does the clause refer to?

The 1994 Draft ICC Statute provides some guidance. The commentary
to article 33 states: “The expression «principles and rules» of general inter-
national law includes general principles of law, so that the court can legiti-
mately have recourse to the whole corpus of criminal law, whether found in
national forums or in international practice, whenever it needs guidance on
matters not clearly regulated by treaty”.10

The wording of article 33 was incorporated verbatim into article 21 of
the ICC Statute. Additionally, there is no evidence that there was a change

> Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment, adopted on December 10th, 1984, 1465 UNTS 85.

6 International Convention for the Protection of All Persons from Enforced Disappear-
ance, adopted on December 20th, 2006, 2715 UNTS.

7 Convention on the Prevention and Punishment of the Crime of Genocide, entered
into force on January 12th, 1951, 78 UNT'S 277.

8 See Becerra, Manuel, “Las Fuentes del DPI” in Sergio Garcia Ramirez (ed.), Estudios
Juridicos en Homenaje a Olga Islas de Gonzdlez Mariscal, vol. 11, México, UNAM, 2007, p. 107.

9 See Michael Pikis, George, The Rome Statute for the International Criminal Court: Analysis of
the Statute, the Rules of Procedure and Evidence, the Regulations of the Court and Supplementary Instru-
ments, Martinus Nijhoff Publishers, 2010, p. 81.

10" Draft Statute for an International Criminal Court with commentaries, Report of the ILC
on the work of its 46th session, vol. 11, YILC, 1994, p. 51.
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of heart during the Rome Conference with regard to the meaning of the
phrase in question. Therefore, this comment seems to be valid.

In the next part of article 21 we find “general principles of law derived
by the Coourt from national laws of legal systems of the world...” whichisa
more modern version of the wording used in the IC]J Statute. Furthermore,
this new language gives preference to the legal system of the State where the
crimes took place (assuming that the Rome Statute gives priority to the ter-
ritorial principle of adjudication). These principles of law differ from those
mentioned in the previous section, in that they find their origin in general
international law, while these are found in domestic legal systems.

According to Pellet, the method which must be used to find the prin-
ciples in different domestic legal systems is through a comparative law study
which identifies these principles and then transposing them to the interna-
tional arena. The first part of this exercise is admittedly superficial since the
only goal is to verify the existence of the principle in question and the choice
of systems is a mere polling of jurisdictions.!!

The next paragraph of article 21 seems to be an attempt to establish a
system of precedent. The problem in reaching this conclusion is the use of
the word “shall” which implies that the use of previous holdings is optional
and subject to the tribunal’s discretion. Since a system of precedent rests on
the assumption that previous holdings must be followed, it can be argued
that there is no system of precedent. Clearly, this would exclude the use
of precedents from other tribunals, which are not even mentioned in this
clause. Consequently, the ample and valuable judicial development of ICL
by the Ad Hoc tribunals could be wasted, unless it is identified as “principles
or rules of international law” within the meaning of the commentary of
article 33 of the 1994 Draft Statute of the ICC. This is part of an argument
for the independence of ICL sources, which will also be further developed
in the relevant section.

The last paragraph of article 21 sets a rule for interpreting the ICC
Statute, which would technically not make it a source of law, but it is linked
to the sources already discussed. According to this paragraph, every article
of the Rome Statute must be interpreted in line with international human
rights and without discrimination. Clearly, the first difficulty with this is
which human rights are truly international. It could be argued that regional
treaties must be excluded since they are only applicable in a particular terri-

T See Pellet, Alan, ‘Applicable Law”, in Cassese, Antonio; Gaeta, Paola, Jones, John R.

W. D. (eds.), The Rome Statute of the International Criminal Court: A Commentary, Oxford, Oxford
University Press, 2002, p. 1073.
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tory and are subject to what is understood as human rights by its members.
This would limit the scope of this rule of interpretation to instruments de-
rived from the Universal System of Human Rights such as the Universal
Declaration of Human Rights,'? the International Covenant on Civil and
Political Rights,!? the International Covenant on Economic, Social and Cul-
tural Rights.'* However, it could also be reasoned that if a particular right
is present in different (if not all) regional treaties this is evidence of its uni-
versal recognition.

From the previous thoughts some differences between article 38 (1) of
the ICJ Statute and article 21 of the ICC Statute can be recognized:

1. The ICC Statute provides for a hierarchy of the sources of law it
lists, which is absent in the ICJ Statute;

2. Customary international law is expressly excluded from the ICC
Statute;

3. Article 21 (3) of the ICC Statute provides for a rule of interpretation
in line with international human rights and the principle of non-
discrimination. On the other hand, the ICJ Statute does not have
any rules for interpreting its sources;

4. Principles of law derived from domestic jurisdictions is present in
both treaties, but the ICC Statute is more detailed and worded in mo-
dern terms;

5. Article 21 (2) of the Rome Statute give more weight to precedents
(without properly recognizing the rule of stare decisis) than article 38.15

III. THE EVOLUTION OF THE SOURCES OF INTERNATIONAL
CRIMINAL LAW

The object of this part is not to provide a comprehensive analysis of the
sources of ICL before international tribunals, but only to show which sources
have been considered applicable throughout its evolution from the Nurem-
berg Tribunal to the Ad Hoc Tribunals. It will be argued that there is a growing
concern to bring precision to the rules of ICL in line with the Principle of

12 Universal Declaration of Human Rights, adopted on December 10th, 1948.

13 International Covenant on Civil and Political Rights, adopted on December 16th,

1966, entered into force on March 23rd, 1976, 999 UNTS 171.
14" TInternational Covenant on Economic, Social and Cultural Rights, adopted on De-

cember 16th, 1966, entered into force on January 3rd, 1976, 993 UNT'S 3.

15 See Perrin, An Emerging International Criminal Law Tradition, no. 15.
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Legality, which drives the international community to clarify which sources
of law can be used or excluded in international criminal adjudication.

Hybrid tribunals will be excluded from the present analysis for two rea-
sons. Firstly, since they are partially national, they draw their sources from
the particular domestic jurisdiction over which they must adjudicate and the
treaties the State is a party to. This distorts the analysis since the applicable
law is specific to the situation. Secondly, in the creation of these tribunals
there is evidence that the principle of legality plays a big role in the choice
of applicable sources of general international law, since there is substantial
discussion on the treaties and customary international law which were in
place at the time of the events.!6

At the dawn of ICL, in the Nuremberg Charter there was no list or cat-
alogue of applicable sources of law.'” This was also the case before the To-
kyo Tribunal.'®* However, the Nuremberg Tribunal did make some findings
regarding the applicable law when it identified the preexistence of crimes
against peace. In the section titled “The Law of the Charter” the Nurem-
berg Tribunal tried to prove by citing different sources of general interna-
tional law that there was no ex post facto application of the law, hence no
violation of the principle of legality.

It was urged on behalf of the defendants that a fundamental principle
of all law —international and domestic— is that there can be no punish-
ment of crime without a pre-existing law. Nullum crimen sine lege, nulla poena
sine lege. It was submitted that ex post facto punishment is abhorrent to the law
of all civilized nations, that no sovereign power had made aggressive war a
crime at the time the alleged criminal acts were committed, that no statute
had defined aggressive war, that no penalty had been fixed for its commis-
sion, and no court had been created to try and punish offenders:

In the first place, it is to be observed that the maxim nullum crimen sine lege
is not a limitation of sovereignty, but is in general a principle of justice. To
assert that it is unjust to punish those who in defiance of treaties and assur-
ances have attacked neighboring states without warning is obviously untrue,

16 Report of the Secretary-General on the establishment of a Special Court for Sierra
Leone, (October 4th, 2000), UN Doc S/2000/915; Report of the Group of Experts for
Cambodia established pursuant to General Assembly Resolution 52/ 135 (March 16th,
1999), UN Doc A/53/850-5/1999/231.

17 Agreement for the Prosecution and Punishment of the Major War Criminals of the
European Axis and Establishing the Charter of the International Military Tribunal, entered
into force on August 8th, 1945), 82 UN'TS 280.

18 Charter for the International Military Tribunal for the Far East, entry into force on

April 26th, 1946, TIAS no. 1587.
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for in such circumstances the attacker must know that he is doing wrong, and
so far from it being unjust to punish him, it would be unjust if his wrong were
allowed to go unpunished. Occupying the positions they did in the govern-
ment of Germany, the defendants, or at least some of them must have known
of the treaties signed by Germany, outlawing recourse to war for the settle-
ment of international disputes; they must have known that they were acting in
defiance of all international law when in complete deliberation they carried
out the designs of invasion and aggression. On, this view of the case alone, it
would appear that the maxim has no application to, the present facts.!?

This part of the judgment is important to the present discussion for two
reasons. Firstly, while the Nuremberg Tribunal stated that the violation of
the nullum crimen sine lege principle was not something that the defense could
argue, it did mention that the crime of aggression was part of general in-
ternational law at the time of the outbreak of World War II, which ends up
been a justification on the importance of the principle of legality. Moreover,
despite dismissing the defense allegation, the tribunal did go to great lengths
to establish that the there was no infringement on the principle of legality.

Secondly, the use of sources to justify the preexistence of crimes against
peace could be seen as the recognition of these instruments as part of the
ICL in this early stage, notwithstanding the fact that the Nuremberg Charter
made no mention of them. Among these sources there are some treaties such
as the 1928 Treaty of Paris in which there is an express renunciation to ag-
gression as State policy; the 1907 Hague Convention which prohibits the use
of certain methods of war and the Treaty of the League of Nations. There is
also mention to other international instruments which could be identified as
customary international law when taken as a whole, such as the preamble to
the League of Nations, the 1924 Protocol for the Pacific Settlement of Inter-
national Disputes and the unanimous resolution of the 18th February, 1928,
of twenty-one American Republics of the Sixth (Havana) Pan-American
Conference which considered aggression to be an international crime. While
these last two instruments are not identified by the Nuremberg Tribunal as
part of customary international law; it is clear that this is what the judges had
in mind when they included them in the discussion.

After Nuremberg there is no other important discussion in ICL until
the creation of the ICTY. Article 1 of the ICTY Statute states: “The Inter-
national Tribunal shall have the power to prosecute persons responsible for
serious violations of international humanitarian law committed in the terri-

19 Judgment of the Nuremberg International Military Tribunal 1946 (1947), 41 AJIL
172, 224.
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tory of the former Yugoslavia since 1991 in accordance with the clauses of
the present Statute”.

The phrasing leads to the conclusion that, like the Nuremberg and To-
kyo Charters, the sole source of law before the ICTY is its Statute. How-
ever, since International Humanitarian Law 1s mentioned it is necessary to
identify its scope. The first interpretation of this was given by the United
Nations Secretary-General:

In view of the Secretary-General, the application of the principle nullum
crimen sine lege requires that the international tribunal should apply rules
of international humanitarian law which are beyond any doubt part of cus-
tomary law so that the problem of adherence of some but not all States to
specific conventions does not arise. This would be particularly important in
the context of an international tribunal prosecuting persons responsible for
serious violations of international humanitarian law.

The Secretary-General went on to list the treaties he considered part of
International Humanitarian Law, thus applicable by the ICTY:20

The part of conventional international humanitarian law which has beyond
doubt become part of international customary law is the law applicable in
armed conflict as embodied in: the Geneva Conventions of 12 August 1949
for the Protection of War Victims; the Hague Convention (IV) Respecting
the Laws and Customs of War on Land and the Regulations annexed thereto
of 18 October 1907; the Convention on the Prevention and Punishment of
the Crime of Genocide of 9 December 1948; and the Charter of the Mili-
tary International Tribunal of 8 August 1945.2!

Consequently, the first actions of the ICTY were to identify which rules
of International Humanitarian Law it could use by stating that they are
part of customary international law. The ICTY has devoted considerable
work to this endeavor.??

At the ICTR there was no similar controversy because Rwanda was al-
ready party to the treaties that the Tribunal was to apply.?® This is also what
happened in hybrid tribunals, since in these cases the general international

20 Report of the Secretary-General pursuant to Paragraph 2 of Security Council Reso-
lution 808, /25704, May 3rd, 1993.

21 Nuremberg Judgment, no. 19.

22 See also, Arajirvi, Noora, “The Role of the International Criminal Judge in the For-
mation of Customary International Law”, European Journal of Legal Studies, 2007; Werle, Ger-
hard, Principles of International Criminal Law, TMC-Asser Press, 2005, pp. 50-54.

23 Arajarvi, op. cit., p. 12.

DR © 2018. Universidad Nacional Auténoma de México
Instituto de Investigaciones Juridicas



Este libro forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM

www_juridicas.unam.mx Libro completo en:
http://biblio.juridicas.unam.mx/bjv https://goo.gl/nfe2mk
254 JAVIER DONDE MATUTE

law that each State was a party to was identified beforehand and included
in the statutes there was dispute and no reason to try to establish the scope
of rules that could be used by these tribunals. It is important to point out
that in the reports which preceded the creation of these tribunals there is
a considerable effort to avoid ex post facto application of the law, hence the
detailed analysis of the treaties and customary international law in force at
the relevant time and place.?

Up to this point there is no evidence of an attempt to create a compre-
hensive list of sources for ICL. There are only three sources that had been
mentioned: the statute of the tribunal in question; the International Hu-
manitarian Law treaties and customary international law. The first effort to
create a catalogue of sources can be found in article 33 of the 1994 Draft
Code for the ICC, which reads: “The Court shall apply:(a) This Statute; (b)
Applicable treaties and the principles and rules of general international law;
(c) To the extent applicable, any rule of national law”.?

There are two important statements found in the commentaries to the
1994 Draft Code. I'irstly, the principles mentioned in (b) refer to Criminal
Law principles. This is significant, because it will be argued later on that
ICL has its own principles of law, which differ from those developed in gen-
eral international law. The relevant paragraph states:

The principles and rules of general international law will also be ap-
plicable. The expression «principles and rules» of general international law
includes general principles of law, so that the court can legitimately have
recourse to the whole corpus of criminal law, whether found in national
forums or in international practice, whenever it needs guidance on matters
not clearly regulated by treaty.?

Secondly, there is another express recognition of the principle of le-
gality. The commentaries to article 33 indicate that national law in (c) was
included so that the ICC could apply laws that were known to the accused;
this must be read in conjunction with article 39 which expressly includes the
principle of legality in the 1994 draft code.??

From this brief historical account of the sources of ICL included in
international instruments previous to the ICC, two preliminary conclusions
may be reached. On the one hand, even since Nuremberg there is a concern
that the principle of legality may be breached. While at first, the concern is

2+ Report of the Secretary-General on the establishment of a Special Court for Sierra
Leone, no. 16; Report of the Group of Experts for Cambodia, no. 16.

25 Draft Statute with commentaries, no. 10, p. 51.
26 Ibidem, p. 51.

27 Ibidem, pp. 51-52, 55 and 56.
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to avoid any ex post facto application of the law, this is linked to the sources
of ICL, because then the tribunals focus on identifying the applicable law
at the time.

On the other hand, tribunals accept that treaties and customary inter-
national law are part of the sources of ICL, but with the 1994 draft code
this comes to a halt. This international instrument is significant because it
provides for the first time a list of sources for ICL, but it is also important to
note that custom is no longer considered a source in this field.

IV. ARGUMENTS FOR AN INDEPENDENT LIST OF SOURCES
FOR INTERNATIONAL CRIMINAL LAW

1. Customary international law s no longer a source of inlernational
criminal law

Customary international law had a central role in the development of ICL,
but it has disappeared from the list of sources in article 21 of the Rome
Statute. The rejection of this traditional source of general international law
is important because it is evidence that the ICC has its own set of sources
which differs from article 38 (1) of the ICJ Statute. Additionally, abandoning
customary international law is a consequence of a growing concern for preci-
sion in the law, especially in criminal law, which is a tenet of the principle of
legality. This is further evidence that ICL has become a mature legal system,
which is one of the consequences of the Rome Statute.

When ICL sources were very scarce customary international law played
a fundamental role in the development of this field. Then international
criminal tribunals had little more than a statute to guide them, this source of
law was essential in filling gaps and resolving the legal issues which came up.
This is more evident before the ICTY that had to use customary interna-
tional law to find elements of crimes and their meaning? and rules regard-
ing individual criminal responsibility.2?

28 See Mettraux, Guénaél, International Crimes and Ad Hoc Tribunals, Oxford University Press,
2005, pp. 7-14; Fan, op. cit., pp. 1066 y 1067; Perrin, op. cit., pp. 48-51; Also see Nerlich, Volk-
er, “The Status of ICTY and ICTR precedent in proceedings before de ICC”, in Carsten
Stahn and Goran Sluiter (eds.), The Emerging Practice of the International Criminal Court, Konin-
klijke Brill, 2009, pp. 308 y 309. Ad Hoc Tribunals depended on customary law for the
identification of substantive criminal law issues, particularly definitions of crimes. This was
less frequent in procedural law because must rules were contained in the Rules of Procedure
and Evidence.

2 See Damgaard, Ciara, Individual Criminal Responsibility for Core International Crimes,
Springer, 2008, pp. 39-42. Describing the core issue of joint criminal enterprise.
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However, with the creation of the ICC this all changed. The 1994 Dratft
Code established a catalogue of sources for the first time and it also elimi-
nated customary international law from this list. The discussion regarding
sources of law at the Rome Conference centered on the application of na-
tional law at the ICC. While there is no official record on the reason why
customary international law was not included in the list, part of the aca-
demic literature states that this source was considered too vague for criminal
law purposes.?

Another part of the legal literature insists that customary international
law 1s included in the broad phrasing of article 21 (1) (b) which mentions
“principles and rules of international law”. According to this view, custom-
ary international law clearly fits into this description, therefore it was im-
plicitly included.’!

While this might seem true at first glance, these authors fail to explain
why custom was excluded given its widespread use in general international
law and ICL. They also do not consider the fact that the drafters were con-
cerned with the vagueness of the sources of ICL and the explicit inclusion
of the principle of legality in articles 22 to 24 of the Rome Statute, which
runs counter to the vagueness of customary international law.

Conversely, the legal literature recognizes that several rules of custom-
ary international law which were scattered in different international instru-
ments and in the ad hoc tribunals case-law were incorporated into the ICC
Statute.?? Moreover, the ad hoc tribunals have accepted that the Rome Stat-
ute 1s the reflection of customary international law in several issues of sub-
stantive and procedural law even before the treaty came into force.’® This

30 See McAuliffe de Guzmén, Margaret, ‘Applicable Law—Article 217, in Triffterer,
Otto, (ed.), Commentary on the Rome Statute of the International Criminal Court, 2nd ed., C. H.
Beck-Hart-Nomos, 2008, p. 707.

31 McAuliffe, op. cit., p. 707; Pellet, op. cit., pp. 1070-1072; Becerra, op. cit.; Nerlich, “The
Status of ICTY and ICTR precedent in proceedings before de ICC”, no. 27, p. 313.

32 See Werle, ap. cit., p. 45; See also Schliitter, Birgit, Developments in Customary International
Law: Theory and the Practice of the International Court of Justice and the International ad hoc Criminal
Tribunals_for Rwanda and Yugoslavia, Martinus Nijhoff Publishers, 2010, pp. 216-218; Milosevi¢
case (Decision on motion for judgement of acquittal), IC'TY-02-54-T, June 16th, 2004. Where
it was noted that in regard to deportation and forced transfer there is no concurrence be-
tween the Rome Statute and customary law.

33 See Protais Zigiranyirazo vs. The Prosecutor case, (Decision On Protais Zigiranyirazo’s Mo-
tion For Damages), ICTR-2001-73-AR73, June 18th, 2012. Regarding damages in case of
acquittal; Furundzia case (Judgment), ICTY-95-17/1-T, December 10th, 1998). Regarding
the difference between complicity and other forms of criminal liability; 7adic case (Appeals
Judgment) ICTY-94-1-A, July 15th, 1999. Affirming that discriminatory intent is no longer
part of crimes against humanity.
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“codification” helped avoid the vagueness concerns, but is also meant that
the use of customary international law in ICL would now be limited. In
other words, many of these rules can now be found directly in the Rome
Statute, so there is no need to use ambiguous sources of law. While there has
also been a restatement of these rules, this can be explained because they
were considered incompatible with the new system before the ICC.

The only times the ICC has mentioned it in its decisions it has done so
to avoid the vagueness of some of the Rome Statute’s imprecise wording.
In the Ratanga and Ngudjolo confirmation of charges the Pre-Trial Chamber
had to determine the meaning of “other inhuman acts” in article 7 (1) (k)
which deals with crimes against humanity. The Chamber held that due to
the vagueness of the phrase, and with due regard to the Principle of Legal-
ity, these acts should be limited to those already identified in customary in-
ternational law or international human rights law. Thus it stated:

In the view of the Chamber, in accordance with article 7(1) (k) of the Statute
and the principle of nullum crimen sine lege pursuant to article 22 of the
Statute, inhumane acts are to be considered as serious violations of interna-
tional customary law and the basic rights pertaining to human beings, drawn
from the norms of international human rights law, which are of a similar na-
ture and gravity to the acts referred to in article 7(1) of the Statute.*

Additionally, contrary to what the majority of the literature has stated
the phrase “principles and rules of international law” has not been held to
include customary international law by the ICC. So far the Court has held
that this phrase refers to the case-law of the ad /oc tribunals. In the same
Katanga and Ngudjolo decision, despite the previously cited dictum the Cham-
ber used ICTY cases to give meaning to “other inhuman acts”.?

In other cases where the ICC has mentioned customary international
law its position is not entirely clear. The trend seems to be the use of ad
hoe tribunals’ case-law in combination with customary international law. In
other words, the ICC will cite both sources without distinguishing one from
the other or whether they are primary or secondary sources of law. One ex-
ample can be found in the Lubanga confirmation of charges:

3% Katanga and Ngudjolo case (Decision on the confirmation of charges) ICC-01/04-01/07,
September 30th, 2008.

35 Katanga and Ngudjolo case (Decision on the confirmation of charges), no. 33, and foot-
notes; see also Nerlich op. cit., p. 313. This includes criminal law principles that have already
been identified by the Ad Hoc Tribunals. The use of these criteria will depend on the persua-

siveness of the reasoning.
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The Chamber notes that in the judgement rendered on 19 December 2005
in the case of Democratic Republic of Congo v. Uganda, the International
Court of Justice (IC]) observed that, under customary international law, as re-
flected in Article 42 of the Hague Regulations of 1907, territory is considered
to be occupied when it is actually placed under the authority of the hostile
army, and the occupation extends only to the territory where such authority
has been established and can be exercised.?¢

This paragraph is confusing since it basically says that the Hague Regu-
lations are part of customary international law, but this would seem like an
unnecessary statement since they could be considered part of international
law of armed conflict which is directly applicable according to article 21 (1)
(b) of the ICC Statute. The paragraph is also puzzling since it is not clear
whether the Chamber considered customary international law or the case-
law of the IC]J applicable.

Another example of this lack of clarity can be found in the Ruto et al
confirmation of charges before the Pre-Trial Chamber II. In answer to the
defense argument that other tribunals had not recognized indirect partici-
pation the Chamber answered:

The jurisprudence of other international or hybrid tribunals is not, in prin-
ciple, applicable law before the Court and may be resorted to only as a sort
of persuasive authority, unless it is indicative of a principle or rule of interna-
tional law. But even then, applying a customary rule of international law only
«where appropriate» limits its application to cases where there is a lacuna in
the Statute and the other sources referred to in article 21(1)(a).%”

The wording does not clearly mention whether customary international
law is part of the “principles and rules of international law” or whether
only the ad hoc tribunals’ case-law is included in this phrase. In any case, the
Chamber applied the ICC Statute directly, so the point became moot.

Perhaps the confusion over the use of case-law or customary interna-
tional law has been resolved in more recent decisions, where the ICC has
preferred to use the ad foc tribunals’ case-law rather than to invoke a rule of
customary international law.

36 Lubanga case (Decision on the confirmation of charges), ICC-01/04-01/06, January
29th, 2007.

37 Ruto, et al case (Decision on the confirmation of charges), ICC -01/09-01/11, January
23rd, 2012.

3 Schabas, William, “Customary Law or «Judge-Made» Law: Judicial Creativity at the
UN Criminal Tribunals” in Doria, José¢, Gasser, Hans-Peter and Bassiouni, M. Cherif (eds.)
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While customary international law had a key role in the development
of ICL, especially before the ICTY,? it is unquestionable that it was not
included as a source of law for the ICC, and in the best case its use is con-
fusing. On the contrary, the principle of legality was included in the Rome
Statute, which would seem to indicate that this traditional source of general
international law has no room in modern ICL. The use of sources that pro-
mote vagueness seems to be in the past.

This argument is analogous to Lord Cockburn’s dissent in the Scottish
case of Greenhuff.* Lord Cockburn argued that there was a point in time
where Scottish criminal law was still developing so it was necessary for jud-
ges to fill gaps left by Parliament. This practice known as the Declaratory
Power was at odds with the principle of legality because it allowed the High
Court of Justiciary to “declare” the existence of new crimes, in an overt
case of judge-made law. However, Lord Cockburn believed that at the time
of the decision in 1838 the Scottish legal system had matured enough and
it was no longer up to the judiciary to mend the legislature’s omissions which
was permissible when the legal system was not yet fully in place; especially
when this meant violating the principle of legality.*!

This same argument can be used in ICL. Perhaps there was a time,
as late as the establishment of the ad hoc tribunals where the law had to
be developed through customary international law. However, that time has
passed and it is no longer acceptable to use vague sources of law once the
Rome Statute came into force. The ICC Statute would signal the maturity
of ICL in the analogy with Lord Cockburn’s dissent.

2. International criminal law has its own
general principles

The argument that will be made in this section is that there is a difference
between the general principles of law in general international law and in ICL.

The Legal Regime of the International Criminal Court: Essays in Honour of Professor Igor Blishchenko,
Martinus Nijhoff Publishers, 2009, p. 78.

39 Goran Sluiter, Alexander Zahar, International Criminal Law, Oxford University Press,
2008, p. 88. The use of customary law was commonly used in the time period from the
Nuremberg Trial to the creation of the Ad Hoc Tribunals.

10 Bernard Greenhuff case (1838) 2 Swin. Cited in Gane, C. H. W y Stoddart, C.N.,

Casebook on Scottish Criminal Law, 2nd ed., W. Green-Sweet & Maxwell, 1991, pp. 9-22.

41 See Dondé Matute, Javier, Principio de legalidad penal: perspectivas de derecho nacional e inter-

nacional, 2nd ed., México, Porraa, 2009, pp. 1-7.
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The legal literature on the subject has identified general principles of
law which apply to general international law. For example Ian Brownlie
mentions among these “consent, reciprocity, equality among states, finality
of awards and settlements, the legal validity of agreements, good faith, do-
mestic jurisdiction, and the freedom of the seas”.*?

Shaw, based on international decisions, mentions the obligation to re-
pair a damage caused, changes in sovereignty to affect private rights, the
acceptance of indirect evidence, res judicala, estoppel, among others.*

These general principles of general international law are all related to
the interaction among States and the eventuality of establishing State re-
sponsibility. Virally points out that these general principles are born out of
customary international law and treaties.** Consequently, it is not surprising
that they deal with the dealings of States, without taking individuals into
account. In other words, the previous general principles are not applicable
to ICL which regulates with the conduct of individuals and the eventual-
ity of establishing individual criminal responsibility. Perhaps some of the
principles mentioned by Shaw could be applied to individuals, but not in a
criminal law context, but as part of the law of reparations; in any case out-
side the ICL context.

Therefore, it is not surprising that the academic literature in ICL has
identified certain general principles which are more proper in a criminal law
setting. For example, Cassese mentions the following: the principle of legal-
ity, the principle of specificity, presumption of innocence, equality of arms,
command responsibility, among others.* This author further explains that
these general principles have been transferred from national jurisdictions,*¢
where criminal law has a more advanced level of development. General
principles in general international law developed in that particular context;*’

*2 - See Brownlie, lan, Principles of Public International Law, 6th ed., Oxford University Press,
2003, p. 18.

# See, Shaw, Malcolm, International Law, 5th ed., Cambridge, 2003, pp. 95-97.

# Virally, Michel, “Fuentes del derecho internacional”, in Sorensen, Max (ed.), Manual
de derecho internacional piiblico, México, Fondo de Cultura Econémica, 1994.

4 See Cassese, Antonio, International Criminal Law, 2nd ed., Oxford University Press,
2008, p. 20.

46 See Cassese, Antonio, “The contribution of the International Criminal Tribunal for
the former Yugoslavia to ascertain of general principles of law recognized by the community
of nations”, in Yee, Sienho and Tieya, Wang (eds.), International Law in the Post-Cold War World
(Routledge Studies in International Law), 2001, pp. 43-55.

47 See Cassese, International Criminal Law, cit., pp. 20 and 21. Where it is shown that in
the early decisions of the ICTY the use of general principles derived entirely from domestic
criminal law.
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therefore, even if some sources between both systems interlope, as is the case
with treaty law, the categories of applicable principles differ.*

Additionally, part III of the ICC Statute is entitled “General Principles
of Criminal Law” and its content coincides with Cassese’s classification. It
includes the principle of legality,* individual criminal responsibility (and a
list of all forms of criminal liability before the ICC),» exclusion of juris-
diction over persons under 18,5! irrelevance of official capacity,®> command
responsibility,’® non-applicability of statute of limitations® and superior or-
ders.”, to mention some which are representative of ICL. This part also in-
cludes mental elements,>® defenses’” and mistake of fact and mistake of law.8

Kai Ambos mentions that the Principle of Legality and ne bis in idem are
principles of criminal law included in the ICC Statute.”® While the other
dispositions are rules of criminal liability, which are usually identified in
national legal systems with the “General Part of Criminal Law”, especially
in civil law countries and codified legal systems.5 Following Ambos’s rea-
soning one might also include the rules on fraudulent res judicata that is a
concept that originated in ICL.%!

In any case, it is not the object of this study to make a list of general
principles of ICL, only to point out the difference between these and those
applicable in general international law. Having established this it is easy to
reach the conclusion that the principles of law referred to in article 21 of
the Rome Statute are only those that are applicable in a punitive context.

In this regard, Damgaard lists several international instruments which
are not part of treaty law which may be included as part of the applica-
ble law of the ICC: The Nuremberg Principles, the 1996 Draft Code on

Cassese, International Criminal Law, ct., p. 21.

49 Rome Statute, no. 1, arts. 22-24.

50 [bidem, art. 25

SU Ibhidem, art. 26.

52 Ihidem, art. 27.

53 Ibidem, art. 28.

St Ibidem, art. 29.

55 Ibidem, art. 33.

56 Ibidem, art. 30.

57 Ibidem, art. 31.

58 Ibidem, art. 32.

5 See Ambos, Kai, “General Principles of Criminal Law In The Rome Statute”, 10
Criminal Law Forum, 1999, pp. 2-6.

60 Ibidem, p. 6. Also see Degan, Vladimir-Djuro, “On the Sources of International Crimi-
nal Law”, Chinese Journal of International Law, 2005, pp. 52-62.

61 See Rome Statute, no. 1, art. 20.
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Crimes Against Peace and Security of Mankind, Control Council Law No.
10, United Nations resolutions and reports of the International Law Com-
mission.’? These could be some of the rules and principles of international
law that are included in article 21 of the Rome Statute. In the last two
sources mentioned by Damgaard, one would have to assume that these are
only relevant if they are part of ICL, such as the ad hoc tribunals’ statutes.
Pre-Trial Chamber I has already endorsed this reasoning.%?

The difference in the general principles applicable in general interna-
tional law and ICL makes sense because they deal with different issues. The
difference in the general principles applicable in each field can be attributed
to the difference between State responsibility and individual responsibility
in general international law.5 While there may be an area of overlap where
a certain act carries State and criminal responsibility as in the cases of tor-
ture, forced disappearance and genocide, when these acts are adjudicated
the jurisdiction of the tribunals differ and also the general principles which
are used.

3. The International Criminal Law Statute has its own rules of interpretation

Criminal law 1s different from other branches of the law, including
general international law in that it has its own rules of interpretation. One
of the tenets of the principle of legality is the strict interpretation of the law
(lex stricta), which is recognized by the Rome Statute in article 22 (2): “The
definition of a crime shall be strictly construed and shall not be extended by
analogy. In case of ambiguity, the definition shall be interpreted in favor of
the person being investigated, prosecuted or convicted”.

This characteristic of Criminal Law i3 not only present in ICL, but in
all legal systems (although the way it is applied may vary).%> However, it is

62 See Damgaard, op. cit., pp. 48-50.

63 See Lubanga case, (Decision on the Prosecutor’s Application for a warrant of arrest,
article 58), ICC- 01/04-01/06, February 10th, 2006.

64 Schliitter, Birgit, Developments in Customary International Law: Theory and the Practice of the
International Court of Justice and the International ad hoc Criminal Tribunals for Rwanda and Yugoslavia,
Martinus Nijhoff Publishers, 2010, p. 291. The wording of article 21 leads to the conclusion
that the intent of the drafters was to allow ICL to develop on the basis of principles, which
would exclude costmary international law. While some States wanted to exclude judicial
discretion altogether on the premise that it would be at odds with the Principle of Legality,
the majority preferred for the judges to develop the general principles.

65 For a comparative study on the Principle of Legality see Dondé, “Principio de Legali-
dad Penal”, cut.
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also interesting to note that the Rome Statute is the only treaty, including
human rights treaties, which mentions expressly this aspect of the principle
of legality. Nevertheless, strict interpretation has been recognized by the
European Court of Human Rights holding in S. W vs UK, when interpret-
ing the content of article 7 of the European Convention on Human Rights:

Article 7 embodies, inter alia, the principle that only the law can define a
crime and prescribe a penalty (nullum crimen, nulla poena sine lege) and
the principle that the criminal law must not be extensively construed to an
accused’s detriment, for instance by analogy. From these principles it follows
that an offence must be clearly defined in the law. This requirement is satis-
fied where the individual can know from the wording of the relevant provi-
sion (art. 7) and, if need be, with the assistance of the courts’ interpretation of
it, what acts and omissions will make him criminally liable.%

As seen, the European Court had to derive this aspect of the principle
of legality from article 7, while the Rome Statute clearly provides for this
rule of interpretation. However, the point is not to underscore the novelty
of this treaty, but to continue to point out differences between general inter-
national law and ICL. As the European Court stated, the strict construction
of the criminal law is necessary in any punitive setting. Therefore, this is a
feature which is unique to Criminal Law in general and ICL in particular.

Additionally, the Rome Statute includes another rule of interpretation
which is not part of general international law, included in article 21 (3) which
was cited previously. As stated, this article includes two characteristics: first-
ly, the ICC Statute must be interpreted in a way compatible with interna-
tional human rights and in a way which is not discriminatory. This section
was the object of debate at the Rome conference. In particular, the delega-
tions argued over the extent of the term “gender”; however, they all seemed
to agree that human rights and non-discrimination, generally, should guide
the ICC in the application of the law.5

Alain Pellet would disagree with the meaning of article 21 (3). This
author believes that this section creates a supra-legal hierarchy with inter-
national human rights law at the top, followed by the Rome Statute and the
other sources of law included in article 21. This would make it an wus cogens
norm, although Pellet does not use this term.%

66 S W v UK (1995) ECHR A335-B.

67 See McAuliffe, op. cit., p. 712.

68 See Pellet, op. cit., pp. 1079-1082; But see, Hafner, Gerhard and Binder, Christina,
“The Interpretation of Article 21 (3) ICC Statute, Opinion Reviewed”, 9 Austrian Review of
International and European Law, 2004.
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However, the ICC, in the few cases where this clause has been expressly
used, has agreed that this is a rule of interpretation, and it has added that
itis not a tool to fill gaps in the Rome Statute, but to apply its provisions. In
the particular case, the Appeals Chamber held that the doctrine of abuse of
process is not part of the treaty and article 21 (3) is not a means to incorpo-
rate it into the existing legal framework.%

Consequently, there are two rules of interpretation that are exclusive to
ICL or, at a minimum, not part of general international law: the strict con-
struction of the criminal law (lex stricta) and the pro persona reading of article
21 (3).

It is noteworthy to comment that these are not the only rules of inter-
pretation that the ICC can use. It has used the rules set out in the Vienna
Convention on the Law of Treaties, which in article 31 mentions that trea-
ties should be interpreted according to their ordinary meaning, their con-
text and their object and purpose. In the Lubanga sentencing judgement,
Trial Chamber I, following the Appeals Chamber’s previous decisions, pro-
vided a summary of the rule:

The rule governing the interpretation of a section of the law is its wording
read in context and in light of its object and purpose. The particular sub-
section of the law read as a whole in conjunction with the section of an en-
actment in its entirety defines the context of a given legislative provision. Its
objects may be gathered from the chapter of the law in which the particular
section 1s included and its purposes from the wider aims of the law as may be
gathered from its preamble and general tenor of the treaty.”’

Hence, as a treaty, the ICC Statute must be interpreted according to the
applicable rules of the Vienna Convention; which should be said, do not
differ from general rules to be applied to any international instrument, so
they are not alien to ICL."!

The International Law Commission in its work on fragmentation of
International Law has explained the interplay between these rules of inter-
pretation. While particular fields of International Law have their own rules
of interpretation, the Vienna Convention applies generally to all, but must

69 Lubanga case (Judgment on the Appeal of Mr. Thomas Lubanga Dyilo against the Deci-
sion on the Defence Challenge to the Jurisdiction of the Court pursuant to article 19 (2) (a)
of the Statute of 3 October 2006), ICC-01/04-01/06 (OA4), December 14th, 2006.

70 Lubanga case (Judgment Pursuant to article 74 of the Statute), ICC-01/04-01/06-2842,
March 14th, 2012.

71 Perrin, op. cit., p. 36.
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be overridden by the particular dispositions regarding treaty construction.
It follows that ICL is an especial or autonomous regime with at least two
particular rules of interpretation, and the general rules regarding treaties
can supplement these.”

On the other hand, the rules, which are specific to ICL, do not apply
to general international law. While it could be argued that the pro persona
interpretation of article 21 (3) can be used in other fields of general inter-
national law, so far it has been meant to apply only to ICL. Likewise, while
international human rights law’ and international humanitarian law’* in-
clude many non-discrimination provisions, they do not refer to rules of inter-
pretation as in the Rome Statute. They are prohibitions that are part of the
catalogue of rights contained in the relevant treaties.

In the case of the strict construction rule this is made more evident.
Since ICL is the punitive branch of general international law it is expected
that affecting an individual should be kept at a minimum, only when nec-
essary. In particular this is done through the principle of legality and the
inclusion of article 22 (2) in the Rome Statute.”

72 “Conclusions of the work of the Study Group on the Fragmentation of International
Law: Difficulties arising from the Diversification and Expansion of International Law, Inter-
national Law Commission”, Yearbook of the International Law Commussion, vol. 11, 2006. Special
(“self-contained”) regimes as lex specialis. A group of rules and principles concerned with a
particular subject matter may form a special regime (“Self-contained regime”) and be appli-
cable as lex specialis. Such special regimes often have their own institutions to administer the
relevant rules.

73 See International Covenant on Civil and Political Rights (adopted December 16th,

1966) 99 UN.T.S. 171, art. 26; American Convention on Human Rights, (entered into force
July 18th, 1978), OAS Treaty Series no. 36, 1144 UNTS 123, art. 1.

7+ All four Geneva Conventions of 1949 include provisions against discrimination, see

Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, (entered into force October 21st, 1950), 75 UNTS 31, arts. 3,
12; Geneva Convention (II) for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, (entered into force October 21st, 1950), 75
UNTS 85, arts. 3, 12; 1949 Geneva Convention (III) Relative to the Treatment of Prisoners
of War, (entered into force October 21st, 1950), 75 UNTS 135, arts. 3, 16; and Geneva Con-
vention (IV) relative to the Protection of Civilian Persons in Time of War, (entered into force
October 21st, 1950), 75 UNTS 287, arts. 3, 13. (fr. Montoya Ramos, Isabel, “Las mujeres
en los conflictos armados: civiles, combatientes y transgresoras, ,in Montoya Ramos, Isabel
(ed.), Las mugeres en los conflictos armados. El papel del derecho internacional humanitario, México,
SCJN-Fontamara, 2014.

75 Lubanga case (Judgment Pursuant to article 74 of the Statute), Van den Wyngaert dis-
senting opinion, ICC-01/04-01/06-2842, March 14th, 2012. Article 22 (2) overrides the
rules of interpretation mentioned in the Vienna Convention.
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4. The International Criminal Court has distanced itself from the decisions
of the International Court of Justice

The ICC has used the decisions of the ICJ in some of its own decisions;
however, only once to make a substantive finding. In other situations the use
of this case-law is only marginal or secondary to other sources. In any case,
the importance has diminished over time, and the ICC has recently used its
own decisions to support its rulings.

From the first important decision of the ICC the split was made evident.
In the Lubanga confirmation of charges, the Pre-Trial Chamber I stated that it
would use the concept of overall control adopted by the ICTY to establish
which degree of connection between the State and an organized armed
group is necessary for an armed conflict to be considered international;
what is now known as indirect international armed conflict. In essence, the
Chamber rejected the effective control test used by the ICJ, which requires
a stronger link between the State and the organization.”

However, the reasoning is confusing because the Pre-Trial Chamber
goes on to cite the IC] case Democratic Republic of Congo vs Uganda to estab-
lish the concept of occupied territory. A careful reading of the relevant
paragraphs reveals that this case was only used to establish the facts of the
conflict, in particular the invasion and occupation of Congolese territory by
Uganda. In other words, no substantial legal decision was used.”?

In other examples, the decisions of the ICJ have only been used in an
auxiliary manner, to confirm the existence of well-established rules of gen-
eral international law such as compétence de la compétence,’ the use of travail
préparatorre to interpret treaties’ or the importance of State consent.®

Moreover, these are early decisions of the ICC and the ICJ decisions
have not been used recently;®! it would seem that the trend is for both tri-

76 Lubanga case (Decision on the confirmation of charges), no. 35. Also see Katanga and
Ngudjolo case, (Decision on the confirmation of charges), no. 33.

77 Lubanga cas (Decision on the confirmation of charges), no. 35.

78 See Bemba case (Decision on the confirmation of charges) ICC-01/05-01/08 (June
15th, 2009).

79 Bemba case (Decision on the confirmation of charges), no. 77; also see Ruto et al case
(Decision on the confirmation of charges), no. 36.

80 Abu Garda case (Decision on the confirmation of charges), ICC-02/05-02/09, February
8th, 2010.

81 Lubanga case (Judgment Pursuant to article 74 of the Statute), no. 69. The decisions of
the Ad Hoc Tribunals are cited to support the proposition that international armed conflicts
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bunals to work independently given the difference in the fields they each
adjudicate. Consequently, the sources that each tribunal uses will also drift
apart.®?

Judge Anita Usaka in her dissent in the Omar Al Bashir arrest warrant
decision considers that it is important for the ICC to distinguish its deci-
sions from those of the ICJ because the first of these tribunals establishes
individual criminal responsibility, while the second deals with State respon-
sibility. She even goes further, by questioning the relevance of reports and
instruments from quasi-judicial organs that may be called to warn the in-
ternational community of the commission of international crimes, but with
a mandate to establish State responsibility. Even the decisions of the ad foc
tribunals, although they also apply ICL cannot be used automatically, since
their legal framework and procedures differ from the ICC’s.?* Since this dis-
sent is crucial to the position expressed in this article the relevant paragraph
will be cited:

...5ince the International Court of Justice adjudicates only interstate dispu-
tes, its examination of genocide in the Case Concerning the Application of
the Convention on the Prevention and Punishment of the Crime of Genoci-
de was framed by the matter of state responsibility. In contrast, not only does
the Statute provide solely for the criminal responsibility of natural persons,
but a proposal to include responsibility for legal persons, including states and
corporations, was explicitly rejected during the drafting process.8*

This opinion is important because even assuming that the ICC has not
fully distanced itself from the ICJ, it gives compelling reasons for this sepa-
ration. The difference between state responsibility and individual criminal
responsibility is the premise for a distinct system of sources for ICL and
general international law.

may coexist with non-international armed conflicts. The IC]J is only cited as a secondary
source.

82 See Perrin, op. cit., pp. 77-79. Where the premise for this article is foreshadowed, since
it is mentioned that article 21 of the Rome Statute represents a split from the ICJ Statute.
Also see Bitti, Gilbert, “Article 21 of the Statute of the ICC and the treatment of sources of
law in the jurisprudence of the ICC”, in Carsten Stahn and Goéran Sluiter (eds.), The Emerging
Practice of the International Criminal Court, Koninklijke Brill, 2009).

83 Al Bashir case (Decision on the Prosecution’s Application for a Warrant of Arrest against
Omar Hassan Ahmad Al Bashir), Anita Usacka separate and partially dissenting opinion,
I1CC-02/05-01/09, March 4th, 2009.

8% Idem.
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5. International Criminal Law has an Emerging System of Precedent

Article 38 of the ICJ Statute mentions that judicial decisions are only an
auxiliary source of general international law, which help ascertain the pri-
mary sources: treaties, customary international law and general principles
of law. Additionally, article 59 states: “The decision of the Court has no
binding force except between the parties and in respect of that particular
case”, so clearly there is no system of precedents in this field.®> While it is
common for the ICJ to cite its own decisions there is no obligation to do so0.%

This sharply contrasts with the position of the ICTY in the Aleksovski
appeal. As part of its decision the Appeals Chamber had to establish if it
was bound to follow its previous decisions, whether the trial chambers had
to follow the appeal decisions and whether they were also bound by their
own decisions. In short, it had to resolve whether there was a system of
precedent before the ICTY.

The Appeals Chamber analyzed the Common Law system of prece-
dent, where in principle courts are bound by previous decisions, although
this may change if there are good reasons to do so. Following the criteria of
the United States Supreme Court, the Chamber stated that this can happen
when the existing rule becomes obsolete; the law has evolved so as to make
the existing precedent obsolete or when the decision is not applicable to a
new set of facts.?” This practice is also present in Civil Law jurisdictions®®
and before the European Court of Human Rights.?® When it addressed
the IC]J, the Chamber stated: “Despite the non-operation of the principle
of stare decisis in relation to the International Court of Justice, its previous
decisions are accorded considerable weight. This may be due to their per-
ceived status as authoritative expressions of the law”.% This is an important
declaration because it affirms the fact that there is no system of precedent
before the ICJ; because the only reason its decisions are commonly cited is
because of its authority, not an obligation to do so. Additionally, there are

85 Brownlie, op. cit., pp. 19-21 y Shaw, op. cit., pp. 103-105. While these authors sustain
that there is no system of precedents in international law they analyze the use of previous
decisions.

86 Cassese, op. cit., p. 14. The use of precedents will depend on the background of the
lawyers in each case.

87 Aleksovski case (Appeals Judgment), I'T-95-14/1-A, March 24th, 2000.

88 Aleksovski case (Appeals Judgment), no. 86.

89 Idem.

90 Idem.
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no rules for departing from precedent like those established by the United
States Supreme Court before the I1CJ.

The Appeals Chamber went on to say that in a Criminal Law context
this has to be different. While in other fields the need for “consistency, sta-
bility and predictability” justifies following precedent, this is stronger when
the liberty of an individual is at stake.”!

While the Chamber acknowledged that the ICTY Statute is silent on the
matter it recognized that stare decisis is an important component of the right
to a fair trial and a logical consequence of the right to appeal and the func-
tions of the Chamber at this stage of the proceedings; which includes cor-
recting errors of law which may have occurred at the trial stage.”

The Chamber concluded that it would only depart from existing prec-
edent exceptionally and after a careful review of the sources.” Conversely,
precedent would be followed when applicable to substantially similar cases.%*

The trial chambers would then be bound by the legal principles (ratio
decidend?) enunciated by the Appeals Chamber. The Appeals Chamber has
the task of correcting any errors of fact and errors of law which may have
taken place during the trial. In Criminal Law, the prosecutor and the ac-
cused have a special interest in certainty and predictability in the applicable
law. In other words, the right to a fair trial in this context means that the
accused must be treated in the same way as others in similar sitautions.”

On the other hand, while the decisions of the Appeals Chamber are
binding on itself and the trial chambers, the decisions of the trial chambers
have only persuasive authority on each other.”

The Aleksovski scheme is applicable before the ICC. Like the ICTY
and other international criminal tribunals the ICC has a two tier system of
chambers (three levels counting the Pre-Trial Chambers)?” and the Appeals
Chamber also has the task of correcting errors of fact and errors of law.%
Therefore the structure that would allow for a system of precedent is also
present here.

I Idem.

92 Idem.

93 Idem.

9% See Nerlich, “The Status of ICTY and ICTR precedent in proceedings before de
ICC?, cit., pp. 310 and 311.

95 Aleksovski case (Appeals Judgment).

96 Idem.

97 Rome Statute, no. 1, art. 34.
98 Ibidem, art. 81.
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However, what is more important is that there are human rights rea-
sons, concretely due process reasons, to justify a system of precedents in the
ICC. Like the Aleksovski decision stated, the right to appeal is part of a fair
trial. Likewise certainly and predictability are important concerns which
merit the implementation of a system of precedent in any criminal proceed-
ings. This is also linked to the principle of legality which among other things
seeks to achieve legal certainty.%

Moreover, the Rome Statute, unlike the IC'TY Statute, in article 21 (2)
expressly provides for a system of precedent. A lot has been said about
how the use of the word “may”!" does not establish an obligation to follow
previous decisions, which is essential to any system of precedent and how
this word was used as a compromise between States that wanted to include
a system of precedent and those which opposed this view.!! However, the
reasoning in Aleksovski refutes this argument. As stated above, there may be
convincing reasons for a court to abandon a particular legal principle;!??
therefore the word “may” could be interpreted to mean this possibility.!%

The Aleksovski Chamber considered that ICL is different from other
fields of general international law because the liberty of a person is at stake.
This is even clearer in the Rome Statute than the ICTY; article 1 states this:
“It shall be a permanent institution and shall have the power to exercise its
jurisdiction over persons for the most serious crimes of international con-
cern, as referred to in this Statute...”. Therefore it would make sense for
article 21 (2) to be construed in a way which is compatible with due process
concerns.'”* This reading which follows from Aleksovski is in line with the
principle of legality, the right to appeal and due process in general.!%

99 Sunday Times vs. UK (1979), 2 EHRR 245. The elements of the Principle of Legality in
the European case-law are accessibility and foreseeability.

100 “Podr4” in the spanish version and “peut” in the french version.

101" See Pellet, op. cit., pp. 1065-1067; Degan, Vladimir-Djuro, “On the Sources of Inter-
national Criminal Law”, Chinese Journal of International Law, 2005, p. 82; McAuliffe, op. cit.,
p-711.

102 Pikis, op. cit., p. 84. Noting that even in Common Law jurisdictions the use of prec-
edent allows for some flexibility as established by the House of Lords.

103 Damgaard, op. cit., pp. 46, 50-56. Observing that this clause only recognizes a practice
that is present in all of international law.

104 See Gallant, Kenneth, “International Criminal Courts and the Making of Public In-
ternational Law: New Roles for International Organizations and Individuals”, Legal Studies
Research Paper, no. 11 and 12, p. 4. The decisions of the ICC are no longer a secondary source
of law; they reflect opinion juris and are binding on due process issues.

105 See Lubanga case (Judgment on the Appeal of Mr. Thomas Lubanga Dyilo against the
Decision on the Defence Challenge to the Jurisdiction of the Court pursuant to article 19 (2)
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V. POSSIBLE COUNTERARGUMENTS

While researching for this article three arguments which would contradict the
position expressed here were found. Firstly, there is ICL beyond the Rome
Statute, so that article 21 is not the sole list of sources in this field. Secondly,
there are multiple references to general international law in the ICC Statute
and the use of decisions from other courts, especially in the field of human
rights to interpret the applicable law of the ICC. These will be explained in
turn.

Article 10 of the Rome Statute reads: “Nothing in this Part shall be in-
terpreted as limiting or prejudicing in any way existing or developing rules
of international law for purposes other than this Statute”. This article al-
ludes to the existence of norms of ICL which can be found outside of the
ICC framework. Therefore, it could be argued that article 21 is not the only
list of sources for this field.

The phrase “for purposes other than this Statute” could refer to tribunals
that adjudicate state responsibility like the ICJ. It could also mean the other
international or hybrid tribunals such as the ad foc tribunals and the Special
Court for Sierra Leone, although these do have jurisdiction over ICL cases.
If this were so, the argument that customary international law has been ex-
cluded from ICL, would also be invalid since these other extra ICC sources
could include it.!%

However, even if there are other jurisdictions that may adjudicate over
international crimes, this does not mean that they will not use the sources
listed in article 21 of the Rome Statute. Triffterer believes that this would be
the case when using treaties such as the Genocide Convention or the Tor-
ture Convention.!?” As seen above, these treaties are part of the applicable
law in accordance to the ICC Statute.

According to Triffterer, this clause was included to allow for States to
have jurisdiction over any international crimes, including those, which were
not included into the Rome Statute. This could be done through traditional
jurisdictional criteria or other forms of extraterritorial jurisdiction such as
the aut dedere aut judicare formula included in several treaties.!%

(a) of the Statute of 3 October 2006), no. 68. Pointing out that respect for due process is an
important ingredient in the credibility of the ICC.

106 See Schliitter, op. cit., p. 290.

107 Triffterer, Otto, “Article 10” in Triffterer, Otto (ed.), Commentary on the Rome Statute of the
International Criminal Court, 2nd ed., C. H. Beck-Hart-Nomos, 2008, p. 532.

108 Thidem, p. 533.
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These other jurisdictions could have a basis other than the sources listed
in article 21 and could also apply diverse sources of law. The ad hoc tribu-
nals are a good example, since both were created through Security Council
resolutions, which are not part of the list of applicable sources in the ICC.1%9

Even assuming that customary international law is no longer part of
the sources of ICC, it could be claimed that this source could continue to
be part of ICL in the other jurisdictions suggested by article 10. In other
words, the sources listed in article 21 are only for the ICC, so other jurisdic-
tions would not be excluded from using customary international law.!* This
argument has support in the way the Principle of Legality was included
into the Rome Statute, article 22 (3) reads: ““This article shall not affect the
characterization of any conduct as criminal under international law inde-
pendently of this Statute”.

The second counterargument is linked to the first one. The ICC Statute
includes several mentions to general international law, which would imply
that all the sources mentioned in article 38 (1) would also be applicable, al-
beit by reference.!'! This can refer to three different types of norms: inter-
national law of armed conflict, international human rights law or general
international law.

If these references mean treaties the counterargument fails because
“applicable treaties” are part of the sources listed in article 21. Put differ-
ently, these particular scenarios would already be considered by the general
rule, which would make these only individual examples of the more gen-
eral norm.

This counterargument is directed specifically at the contention that cus-
tomary international law is no longer a source of ICC. The term “Interna-
tional Law” alludes to any source in this field, which would include general
international law. The problem with this reasoning is that it assumes that
the ICC system of sources is closed, but in truth article 21 mentions sev-
eral sources which can be found beyond the Rome Statute. The assumption
would be that only the Rome Statute, the Elements of Crimes and the Rules
of Procedure and Evidence are the only sources of ICC law. However, this
is not the position upheld in this article.

109 Thidem, p. 533. Mentioning that the Security Council may still create other Ad Hoc
Tribunals when it is not possible or convenient to take a situation before the ICC.

110 Bennouna, Mohamed, “The Statute’s Rules on Crimes and Existing or Developing
International Law”, in Cassese, Antonio; Gaeta, Paola and Jones, John R. W. D. (eds.), op. cit.,
p. 1105.

LA word search revealed 26 mentions of “International Law” in the ICC Statute.
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Even assuming that these vague references include customary interna-
tional law, this does not mean that they are part of the ICC system. ICL
was not created and developed in a vacuum; it is inevitable that norms from
other legal systems or fields of law must be mentioned.

National law has several examples of references to foreign law; however,
no one would claim that these norms are part of the legal system of a par-
ticular State. Extradition law is a clear example. In extradition proceedings
there are several cases where the authorities have to apply foreign law, for
example to establish double criminality,'!? to determine if a crime is politi-
cal'” or military'* in nature, to consider whether amnesties or statutes of
limitations apply.'’> These are simply references to foreign law, but they do
not become part of the legal system of the extraditing State, even when the
extraditing authority would need to apply foreign law to determine if the per-
son can be handed over.

This counterargument and its implications are also applicable to Secu-
rity Gouncil resolutions and the United Nations Charter. According to the
Rome Statute, the Security Council may refer a situation to the ICC act-
ing under chapter VII of the United Nations Charter!''¢ and it may defer
investigations or prosecutions in the same way.''” As explained in the previ-
ous paragraphs these mentions do not mean that the resolutions and the
Charter are part of the ICC list of sources. The Rome Statute only recog-
nizes the existence of such power and it channels it through its own mecha-
nisms.'"® The ICC drafters could not ignore that the Security Council has
the power to create ad hoc tribunals, but it would be an exaggeration to sug-
gest that this would make them part of the sources of the tribunal. In any
case the United Nations Charter could be considered an applicable treaty
in accordance to article 21 of the Rome Statute.

The third counterargument can be identified with the concept of cross-
fertilization, which is the practice of citing decisions from different regional
or international tribunals even when they adjudicate over different types

112 UN Model Treaty on Extradition, UN GA Res 45/116, December 14th, 1990, art. 2.
U3 Ihidem, art. 3 a.

14 Thidem, art. 3 c.

Y15 Ibidem, art. 3 e.

116 Rome Statute, no. 1, art. 13 (b).

U7 Ibidem, art. 16.

118 See Tadic case (Decision On The Defence Motion For Interlocutory Appeal On Juris-
diction), ICTY-94-1-A, October 2nd, 1995.
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of cases;'" for example, when human rights tribunals cite cases from the
ICTY.'

The ICC has not been exempt from this practice. There are several ex-
amples where the different chambers have looked to human rights tribunals,
especially the European Court of Human Rights, to support a particular
point of law. This practice is more prevalent regarding due process issues,
such as the evidentiary thresholds of the confirmation of charges,'?' the le-
gality of certain evidence when the right to privacy is at stake'?? or the limits
of the right to legal counsel.!?}

Generally, the ICC has used decisions of the European Court on Hu-
man Rights to aid in the interpretation of its own statute. This would lead
to the conclusion that it does not operate in isolation from other tribunals as
suggested in this article. On the contrary, the independence of the system
cannot be upheld if the ICC uses sources that are not recognized by its
statute. This is the case with the decisions of other tribunals, since these are
not present in article 21 of the ICC Statute.

However, in Ruto Pre-Trial Chamber II established a limit to the use of
these decisions. These can only be cited when they represent principles or
rules of general international law in line with article 21 (1) (a) and only to
aid in the interpretation of the Rome Statute and particularly in due process
issues. In this same case, the Chamber opted to use previous decisions of
the ICC, which may lead to the conclusion that the practice will gradually
disappear once more decisions are rendered.!?*

The counterarguments mentioned in this part could disprove the hy-
pothesis presented in this article; however, the hypothesis which was pre-
sented has two alternatives. It has been argued that this system exists or that
itis in a process of consolidation. In previous sections it was noted that the
ICC has not established a clear position on issues such as the use of ICJ de-
cisions or the application of customary international law. In any case, this

19 Cassese, op. cit., p. 45. “This gradual interpenetration and cross fertilization of previ-
ously somewhat compartmentalized areas of international law is a significant development:
it shows that at least at the normative level the international community is becoming more
integrated and —what is even more important- that such values as human rights and the need
to promote the development are increasingly permeating various sectors of international law
that previously seemed impervious to them”.

120 See Almonacid Arellano et al case (Preliminary Objections, Merits, Reparations and Costs)
Inter-American Court of Human Rights Series C No. 154, September 26th, 2006.

21 Lubanga case (Decision on the confirmation of charges), no. 35.

122" dem.

123 Katanga and Ngudjolo case (Decision on the confirmation of charges), no. 35.

124 Ruto et al case (Decision on the confirmation of charges), no. 36.
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may only mean that the system of sources is not fully developed, hence the
second alternative hypothesis is still valid.

VI. IT IS NECESSARY TO HAVE AN INDEPENDENT SYSTEM
OF SOURCES FOR INTERNATIONAL CRIMINAL LAW

To this point, five arguments have been presented on the existence of a sys-
tem of sources for ICL and three arguments against this position. Article 21
of the ICC Statute is the list which comprises this system, according to this
opinion. At the beginning of this article two hypothesis were presented, how-
ever the first of these may be discarded, since the system is not consolidated.
After all, the second hypothesis seems to be proven at this point in time, since
an exclusive system of sources of ICL seems to be taking shape. Having es-
tablished this, in this part it will be held that this trend must continue in light
of the principle of legality and the difference between state responsibility and
individual responsibility.

A common thread in this study has been the importance that the prin-
ciple of legality has had in the development of ICL, especially in the search
for more precise sources of law. It is important to highlight some of the find-
ings so far to make this point.

In the part where the sources of article 21 of the Rome Statute were
addressed it was stressed that one of the reasons why a comprehensive list
of sources was included was to provide for a precise description of the inter-
national crimes within the subject matter jurisdiction of the ICC.

In the next part, it was noted that even at the beginning of the develop-
ment of ICL at Nuremberg, there was a concern for the principle of legal-
ity; this is especially the case in the Nuremberg Judgment, where the court
took great pains to prove that crimes against peace preceded the Charter.
This concern was also present during the Ad Hoc Tribunal era.

In the part where the five arguments in favor of an independent system
of sources was presented it was held that customary international law was
excluded from the Rome Statute since it was considered too vague a source
of law within a punitive context. Nevertheless, it is probably more interest-
ing to note that when customary international law has been used by the ICC
it has been to limit the scope of a particular crime; such is the case of “other
inhumane acts” which constitute crimes against humanity.

This interest in the principle of legality is also present in the rules of
interpretation. More obviously the rule for strict construction was incorpo-
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rated into article 22 (2) of the Rome Statute. Iurthermore, article 21 (3) is
also important because it provides of interpretation to be in line with inter-
national human rights law and the principle of non-discrimination, and is
only expressly mentioned in the ICL setting. This makes sense because ICL
applies directly to individuals, so unlike general international law, human
rights are more relevant.

Likewise, article 21 (2) establishes some elements for a system of prec-
edents. The reason is to give the accused before the ICC more certainty in
the proceedings held against them. Certainty for the individuals is also a
common element of the principle of legality and this clause.

The principle of legality and, more generally, individual responsibility,
put ICL in a different light to the rest of International Law. While other
fields, such as international law of armed conflict and international human
rights law are also directed towards individuals, they focus on protecting
them. ICL is different in that it is not meant to protect individuals, but to
establish responsibility for the commission of international crimes (although
itis undeniable that these crimes protect human interests). It is the only field
where an individual can be held directly responsible for breaches of inter-
national law.!?

The difference between state responsibility and individual responsibil-
ity also explains why general principles are different in general international
law and ICL. For instance, it would not be possible to apply the principle
of legality, the presumption of innocence or the pro persona rule to cases of
state responsibility.’? The sources listed in article 38 (1) of the ICJ Statute
are insufficient for the purposes of ICL where a regard for due process is
warranted. This was evidenced by the difficulty the ad foc tribunals had in
trying to establish their applicable law when all they had was the traditional
sources of law envisioned for States, not individuals.!?’

125 Also see, Godinez Cruz case (Merits), Inter-American Court of Human Rights, Series C,
no. 5, January 20th, 1989. “The international protection of human rights should not be con-
fused with criminal justice. States do not appear before the Court as defendants in a criminal
action. The objective of international human rights law is not to punish those individuals
who are guilty of violations, but rather to protect the victims and to provide for the repara-
tion of damages resulting from the acts of the States responsible”.

126 Perrin, op. cit., pp. 29 and 37. Noting that the mechanisms and triggering forms of
processes to establish state responsibility and individual responsibility have been historically
very different.

127 Ibidem, pp. 33-36; Also see, Verhoeven, J., “Article 21 of the Rome Statute and the
Ambiguities of Applicable Law”, XXXIII Netherlands Yearbook of International Law, 2002, pp.
16-18.
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VII. CONCLUSION

This study started with two hypotheses: article 21 of the ICC Statute sets up
an independent system of sources for ICL. In the alternative, that the current
trend is that the system is in place, but is still developing its independence
from general international law.

It has been proven that the system for ICL sources is in place and is dif-
ferent from the traditional sources listed in article 38 (1) of the ICJ Statute.
However, it could not be proven that this system is wholly independent.
Particularly, the ICC: still uses customary international law and decisions
from human rights tribunals in its holdings despite the fact that neither are
mentioned as part of its applicable law.

Additionally, article 10 of the Rome Statute opens the door for the de-
velopment of ICL parallel to the ICC and its statute, which could include
different sources of law.

Nevertheless, there does seem to be a trend towards greater indepen-
dence between the sources of law in ICL and general international law.
This is the result of the difference between state responsibility and indi-
vidual responsibility, which results in a greater concern for certainty, respect
of the principle of legality and due process when establishing individual re-
sponsibility. This in turn, would justify the growing difference between both
fields, especially where sources of law are concerned.
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