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|. LEGAL BACKGROUND IN THECIVIL LAW AND COMMON LAW

A. A Note on the Terms “Frustration” and “Commercial”

George Bernard Shaw is reputed to have said that “England and Americ
are two countries separated by a common languade”the United

States the term “frustration” is limited to situations where it is pos-
sible to perform the contract, but performance would be senseles:s
The usual illustration is a license for the use of apartment to view the
coronation procession of King Edward VII. Although the coronation was
postponed because of the King's illness, it was still possible for the
license to pay for the use of the apartment and for the license to provid
the apartment, nevertheless the basic assumption of the parties did n
occur and purpose of the contract was totally frustrated, and the contra
was discharged. In England, “frustration” is used to cover cases of im

1 Alpin J. Cameron, Professor, Fordham University School of Law. Professor Perillo
has written on aspects of this topic before and some of the passages of this paper ¢
reproduced from earlier writings, specifically Calamari, John D., & Joseph M. Perillo,
The Law of Contractsch. 13 (3d ed., 1987), and Joseph M. Perilardship and its
Impact on Contractual Obligations: A Comparative Analyteme, 1996).

2 Atiyah, P. S., “Tort Law and Some Alternatives”, 198uke L. J, 1002,
1005 n. 14, iting H. Prochnow & H. Prochnow, JiA Treasury of Humorous Quota-
tions, 129 (1969).
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possibility of performance as well as cases such as the coronation cast
| will follow the American usage which separates impossibility cases from
frustration cased.

The word “commercial” or some close variation of it is used in many
languages. This does not mean that, outside their core meanings, the
terms have the same scope, particularly when used in a legal contex
The term “commercial contract” has no precise meaning in the Englist
language. It certainly describes more contracts than are covered by tt
Uniform Commercial Code that is in effect in 49 of the 50 states if
the United States. Some jurisdictions have commercial codes of muc
broader coverage than that of the Uniform Commercial dthe. mean-
ing of “commercial” in the UNIDROIT Principles cannot be based on
its meaning in any one legal system; it is best inferred from the illus-
trations utilized in the Principles. These include, for example, construc
tion contracts, corporate acquisitiorfsgcontracts for technical assistance,
and contracts for architectural serviéeSo wide-ranging are the illus-
trations that there is little room for international non-commercial con-
tracts.

B. Traditional Doctrine

Traditional doctrine in both the systems of common law and civil law
have solidly supported the doctrine pafcta sunt servanda -agreements
must be kept though the heavens fall. The major exceptions in civil anc
common law systems are the doctrines of impossibility of performance
sometimes denominated “force majeure”, and frustration of the venture
In many legal systems the traditional doctrine continues to receive solic
support and relief for hardship is limited to these two doctrines. “Either
performance is made impossible by force majeure and the contract di
appears or the performance is impossible and the contract has to be p

3 For English terminology, see Treitel, G.IHrustration and Force Majeure2-045
to 2-050 (1994).

4 For an introduction, see Garro, Alejandro M., “The Contribution of the
UNIDROIT Principles to the Advancement of International Commercial Arbitration”, 3
Tulane J. of Int'l & Comp. L 93, 99-100 nim. 33, 1995.

5 UNIDROIT Principles, Art. 2.4, illustration 2.

6 UNIDROIT Principles, Art. 2.2, illustration 2.

7 UNIDROIT Principles, Art. 7.4.2, illustration 6.
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formed, at whatever cos? In others, hardship provides an additional
ground for the discharge of a contract or for its adaptation to change
circumstances.

The traditional rule that hardship, short of impossibility, is no excuse
for non-performance of a contract, and the modern rule providing relief
on grounds of hardship are not the only solutions employed by lega
systems. The United States flirts with a vaguely defined doctrine of im-
practicability? France refuses relief for hardship as to contracts in the
private sectot? but gives relief under the doctrine whprévisionin
administrative tribunals for supervening hardship in the performance o
government contracts.

England firmly claims to stand on the traditional rule: “[a] contract
will only be frustrated if the substance of it has become impossible ot
illegal, or the commercial purpose has been completely destroy¥et.
consider the case @taffordshire Area Health Authority v. South Staf-
fordshire Waterworks CH. A waterworks company had agreed to pro-
vide a hospital “at all times hereafter” with its requirements of water at
fixed prices. Decades later, the other ratepayers were paying a rate th
was 19 times greater than the agreed prices promised to the hospit:
The supplier gave 6 months notice of termination of the contract. The
Court of Appeal held that the notice effectively terminated the contract.
One of the three judges seemed to state that even if the contract h:
been perpetual in duration, the contract should be discharged on groun

8 Tallon, Denis, “Imprévision Revisited: Some Remarks on the Consequence of &
Change of Circumstances on Contracts”Binding Force of Contract]06, 108 (Budapest
Institute for Legal and Administrative Sciences of the Hungarian Academy of Sciences 1991

9 See Calamari, John D. & Joseph M. Perillbg Law of Contracts 13-9 (3d ed.,
1987); Farnsworth, E. AllarContracts 710-13 (2d ed., 1990); Murray, John Edward,
Murray on Contracts641-47 (3d ed., 1990).

10 Special legislation to meet special post-war conditions was enacted on Jan. 21
1918, and April 22, 1949. Where there is impossibility, French law excuses. Where
impossibility merely delays performance, the court can extend the contract. If there is
partial impossibility, the court can reduce the price. See Legrand, Pierre Jr., “Judicia
Revision of Contract in French Law: A Case-Study” , Ta2ane Law Review963 1038-

1044 (1988). See also Baudouin, Jean-Louis, “Theory of Imprevision and Judicial In-
tervention to Change a Contract” ,Essays on the Civil Law of Obligatigrib1 (Joseph
Dainow ed., 1969).

11 Beale, Hugh, “Adaptation to Changed Circumstance, Specific Performance anc
Remedies Report on English Law” Binding Force of Contragtsupranote 8, 9, 20.

12 [1978] W. L. R, 1387.
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of changed circumstances, although this line of reasoning had been di
approved by the House of LortfsThe other two judges took the path
of interpreting the contract as one for indefinite duration, and therefore
terminable on reasonable notice. This approach, however, cannot &
taken in England when the contract has a definite period of duration the
cannot be interpreted away. Belgium also adheres to the traditional doc
trine; force majeure is recognized as an excuse, but unforeseen hardst
is neither an excuse nor grounds for revision of the contract. Yet othe
doctrines have occasionally been employed to redress hardship, and for
majeure has been found where performance was possible but extreme
costly and strained interpretation has also been employed to redress ha
ship!* The Convention on the International Sale of Goods is silent on
the question of hardship. Therefore, the UNIDROIT Principles can be
used to supplement the Conventon.

C. Modern Approach to Hardship

After World War |, the German economy was devastated by inflation
of an almost incredible scale; the mark ultimately sunk to one-tril-
lionth of its former value. Although the German Civil Code explicitly
granted relief for hardship only in cases of impossibility, the courts ul-
timately held that they could give relief for hardship as an emanation o
the principle of good faith also found in the Code. Professor Paul Oert
mann developed the theory of téegfall der Geschéftsgrundlagedis-

13 See Treitelsuprg note 3, at 6-034, citinBritish Movietone News Ltd v. London
District Cinemag[1951] A.C. 166.

14 See Herbots, JacqueSpntract Law in Belgiumpp. 350-355, 1995; Philippe,
Denis, “Belgian Contract Law: Some Principles”,Bmding Force of Contractsupra
note 8, at 87, 88.

15 For an argument to the effect that because of the silence of CISG on the subjec
the UNIDROIT Principles can be used to supplement the convention, see Garro, Ale
jandro M., “The Gap-Filing Role of the UNIDROIT Principles in International Sales
Law: Some Comments on the Interplay between the Principles and the CISBila68
L. Rev, 1149, 1182-84, 1995. On the UNIDROIT Principles, see generally, Bonell, Mi-
chael JoachimAn International Restatement of Contract Law: The UNIDROIT Principles
of International Commercial Contractd994; Bonell, M. Joachim, “Unification of Law
by Non-Legislative Means: The UNIDROIT Draft Principles for International Commer-
cial Contracts”, 40Am. J. CompL., 617 (1992); Perillo, Joseph M., “UNIDROIT Prin-
ciples of International Commercial Contracts: The Black Letter Text and a Review”, 63
Fordham L. Rey 282 (1994).



FORCE MAJEURE AND HARDSHIP UNDER THE UNIDROIT 115

appearance of the foundations of the conffaGermany’s high court
seized upon this theory and ruled that legal tender no longer had to &
accepted in payment of debts, as no debtor could in good faith mak
such a tendeY. As the case law has evolved, the party who is unduly
burdened because of changed circumstances may obtain a discharge
the contract, or the court can adapt the contract to changed circumstanc
if both parties want the contract to continue. The changed circum-
stances must be exceptional and the court must balance the interests
both parties® Courts of other countries have followed the German lead,
Switzerland?? Argenting&® and Brazft* among them.

Other lands have reached the same result by legislation, Italy ir
19427% Greece in 1948 more recently the Netherlands. The Netherlands
Code provides as follow’:

1. Upon the demand of one of the parties, the judge may modify the effect
of a contract, or he may set it aside in whole or in part on the basis of
unforeseen circumstances which are of such a nature that the contractir
party, according to criteria of reasonableness and equity, may not expec
that the contract be maintained in an unmodified form. The modification
or the setting aside of the contract may be given retroactive force.

16 Dawson, John P., “Judicial Revision of Frustrated Contracts: GermanyB, 63
U. L. Rev, 1039, 1045-46 (1983), citing to P. Oertmabie Geschaftsgundlage, Ein
neuer Rechtsbegriffl921).

17 Dawson,supranote 16, at 1047-48, citing to 1®RGZ 78, and Oertmann, FDie
Aufwertungsfrage40 (1924). See also Nussbaum, Arthdigney in the Law206-11
(1950); Rosenn, Keith SLaw and Inflation 84-94 (1982); Dawson, John P., “Effects
of Inflation on Private Contracts: Germany 1914-24" \8igh L. Rev, 171 (1934).

18 See Hay, Peter, “Frustration and its Solution in German Law"Arh0J. Comp.

L., 345, 360 (1961).

19 See Smit, Hans, “Frustration of Contract: A Comparative Attempt at Consolida-
tion”, 58 Colum. L. Rev287, 289-96 (1958).

20 Rosenn, KeithLaw and Inflation 87-88 (1982).

21 ldem at 88.

22 ltalian Civil Code, Arts. 1467-1469.

23 Greek Civil Code, Art. 388. An English translation can be found in Schlesinger,
Rudolf B., Hans W. Baade, Mirjan R. Damaska & Peter E. HelZogjparative Law:
Cases— Text—Materigl§37 (5th ed. Mineola, N. Y., 1988).

24 New Netherlands Civil Code Patrimonial Law Art. 6:258 (P. P. C Haanappel &
Ejan Mackaay transl. 1990). See Hartkamp, Arthur S., “The Binding Force of Contract
in Dutch Law”, inBinding Force of Contragtsupranote 8, 41, 46.
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2. The modification or the setting aside of the contract is not pro-
nounced to the extent that the person invoking the circumstances shoul
be accountable for them according to the contract or common opinion.

3. For the purposes of this article, a person to whom a contractual righ
or obligation has been transferred, is assimilated to a contracting party.

Thus, the modern trend, exemplified by the Netherlands Code, is t
recognize the established doctrines of impossibility of performance anc
frustration of the venture and to add to it a doctrine of excessive hardshiy
Where, because of changed circumstances, a contract has become exc
sively burdensome on one of the parties, the party subjected to that bu
den may request a discharge of the contract, or, alternatively, its modi
fication to reflect an exchange of values in accordance with markes
values at the time of the changed circumstances.

[I. CONTRACTUAL USAGES ININTERNATIONAL TRADE

Although many legal systems do not generally give relief to a party
who is burdened with excessive hardship, these same systems genera
recognize party autonomy to provide for the adaptation of contracts tc
changed circumstances. Consequently, it is fairly common in contract:
dealing with international trade, particularly those that have long dura-
tions, to make provision for revision of the contract in case of changec
circumstances. Such a clause might read as foffows:

At any time during the term of this Agreement the Government and the
Company may consult with each other to determine whether in the light
of all relevant circumstances the financial or other provisions of this
Agreement need revision in order to ensure that the Agreement operate
equitably and without major detriment to the interests of either party. Such
circumstances shall include the conditions under which the mineral pro-
duction is carried out such as the size, location, and overburden of minere
deposits, the quality of the mineral, the market conditions for the mineral,
the prevailing purchasing power of money and the terms and conditions
prevailing for comparable mineral ventures. In reaching agreement on an
revision of this Agreement pursuant to this Article both parties shall ensure

25 Bartels, Martin,Contractual Adaptation and Conflict Resolutids9, 1985.
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that no revision of this Agreement shall prejudice the Company’s ability
to retain financial credibility abroad and to raise finance by borrowing
internationally in a manner and on terms normal to the mining industry.

Sophisticated international trade agreements of long duration typically
contain a renegotiation or other adaptation clause that provides flexibility
to the relationship —so typical as to perhaps rise to the strength of .
usage”® The absence of such a clause may reflect that such a clause h
been rejected by one or both parties, but is more likely to have bee
overlooked by unsophisticated parties or deliberately omitted by a so
phisticated draftef’ In the last two cases, the court should consider the
contracts as having an omitted term and fill the gap with the help of
the UNIDROIT Principles® As Corbin wrote?

In order to prevent the disappointment of expectations that the transactiol
aroused in one party, as the other had reason to know, the courts find ar
enforce promises that were not put into words, by interpretation when they
can and by implication and construction when they must. When unforeseel
contingencies occur, not provided for in the contract, the courts require
performance as men who deal fairly and in good faith with each other
would perform without a law suit. It is thus that unanticipated risks are
fairly distributed and a party is prevented from making unreasonable gains
at the expense of the other. This is not making a contract for the parties
it is declaring what the legal operation of their own contract shall be, in
view of the actual course of events in accordance with those busines
mores known as good faith and fair dealing.

26 See Draetta, Ugo, Ralph B. Lake & Ved P. NarBleeach and Adaptation in
International Contracts: An Introduction to Lex Mercatqribz0-214, 1992; Horn, Nor-
bert, “Standard Clauses on Contract Adaptation in International CommercAtap
tation and Renegotiationf Contracts in International Trade and Fiancgl (Norbert
Horn ed, 1985).

27 For a discussion of the role of the problem of unequal bargaining power in the
formulation of the UNIDROIT Principles on hardship, force majeure, and other provi-
sions, see Garro, Alejandro M., “The Gap-Filling Role of the UNIDROIT Principles in
International Sales Law: Some Comments on the Interplay Between the Principles an
the CISG”, 69Tulane Law Review]149, 1160-63 (1995).

28 See Perillosupranote 15, at 301-02; Garro, Alejandro M., “The Contribution of
the UNIDROIT Principles to the Advancement of International Commercial Arbitration”,
33 Tulane J. of Int'l & ComplL., 93, 122-123 (1994).

29 Corbin, Arthur Linton,Corbin on Contracts 541 at 97 (1960).
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[ll. THE UNDERPINNINGS OF THEFORCE MAJEURE
AND HARDSHIP EXCUSES

What are the bases of the excuses for impossibility, frustration, im-
practicability or hardship? What are the value judgments that have guide
legislators and courts in these areas? In the common-law systems, co
tract liability is no-fault liability, yet some leeway for an excuse has
been allowed. Although in some civil law countries, fault is perceived
to have a greater role in contract liability than in the common law, the
discussions of these excuses do not seem affected in any important wi
by ideas related to fault or its abserite.

One trend of thought about the foundations of these excuses sten
from one of the principal underpinnings of contractual obligations. Con-
tract liability stems from consent. If an event occurs that is totally outside
the contemplation of the parties and the event drastically shifts the natur
of foreseen contractual risks, is there truly consent? Under this line o
thinking, one can infer that the parties did not intend that performance
would have to be rendered if an unexpected event would create a radic
change in the nature of performance. If this inference is sound, one ca
conclude that the contract did not cover the unexpected event that he
occurred. Under this reasoning, the court must then supply a term t
cover an omitted case. Thus viewed, relief for impossibility or hardship
does not interfere with freedom of contract. If this is so, the next questior
is how is the court to fill the gap and provide for the omitted case? A
useful analogy are cases decided on the basis of mistake of fact. Tt
distinction is that the doctrine of mistake is applicable only if their is a
mistake as to a vital existing fact, while ordinarily impossibility, frus-
tration and hardship relate to future events. In cases of mistake, ideas
unjust enrichment are heavily involved. Before applying any relief basec
on mistake, one must search the facts for unexpected, unbargained-f
gain on the one hand and unexpected, unbargained-for loss on the oth
Notions similar to that of the civil law notion ddesio enormisand
common law notions of conscionability are also involVel.is uncon-

30 Why this is so is explained by Nicholas, Barry, “Force Majeure and Frustration”,
27 Am. J. Comp. L. 231 (1979).

31 Some scholars see a distinct link between ideas of good faith and conscionabilit
and rules with respect to force majeure and hardship. See the quotation from Corbin i
the text at note 28’, see also Veytia, Hernany, “The Requirement of Justice and Equit
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scionably sharp practice to take advantage of the mistakes of fact mac
by the other contracting party. It may equally be deemed unconscionabl
to take advantage of a mistake as to the course of future events. Inte
national law has long recognized the principleaifus sic stantibysan
implied term in every treaty that it will cease to be binding when the
facts and conditions on which they were based has fundamentall
changed? This implied term has its origins in the Roman law of contract.
The full Latin text is:Contractus qui habent tractum succesivum et de-
pendentiam de futurum, rebus sic stantibus intelligerfineely trans-
lated, the phrase is: “Contracts providing for successive of performanc
over a future period of time must be understood as subject to the cor
dition that the circumstances will remain the sarite”.

Involved are cultural beliefs about unjust enrichment and unjust im-
poverishment. These terms engage our cultural values. What may hay
been deemed unjust in the middle ages, when the very morality of makin
a profit was questioned is viewed differently today. Such values differ
not only over time, but also over space. The morality and legitimacy of
profit is viewed in one light in Beijing and in another in Havana, although
both profess Marxism, and perhaps less dramatically, but still differently,
in London than in Rome.

All contracts involve risks. Some contracts are almost purely aleatory
If one sells shares of stock on the stock exchange that one does not ha
—-the so-called “short sale”—- it is a contract of pure risk and | can
conceive no circumstance (absent fraud or the like) in which a cour
should relieve the seller or buyer from a total loss even if unexpecte

in Contracts”, 69Tulane Law Reviemi191,1205-06 (1995). Professor Farnsworth pre-
fers to consider these concepts as distinct. Farnsworth, E. Allan, “Duties of Good Faitl
and Fair Dealing under the UNIDROIT Principles, Relevant International Conventions, anc
National Laws”, 3Tulane J. of Int'l & Comp. L, 47, 60-61 (1994).

32 See,e.g, Bederman, David, “The 1871 London DeclaratiBepus Sic Stantibus
and a Primitivist View of the Law of Nations”, 8&m J. Int'l L, 1 (1988). Civil law
writers often invoke the maxim in contract analysis. ®eg, Schmiedlin, Stefarfrus-
tration of Contract und Clausula Rebus Sic Stantifl@85); Oppenheimer, Méndez,
Jorge J., “ERebus Sic Stantibusomo defensa dentro del derecho puertorriquefio”, 28
Revista de Derecho Puertorriquefi?3 (1988).

33 “The translation appears in Litvinoff, Saul, “Force Majeure, Failure of Cause and
Théorie de L'Imprévision: Louisiana Law and Beyond”, U&. L. Rey, 1, 4 (1985).
Louisiana, to a large extent a civil law jurisdiction, does not give relief for hardship.
Hanover Petroleum Corp. Tenneco, Inc., 521 So.2d 1234a(App 1988).
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and unforeseeable events disrupted the market. On the other hand, in t
more typical contract involving the sale of goods or services, or the renta
of real estate, each party expects to gain from the contract and each pa
understands that the other party also expects to gain. In such contrac
neither party expects to gain from the other’s loss, although both realiz
that such an imbalance may occur. In the common law, several kinds c
events produce an almost automatic excuse for nonperformance: dea
of a person who is to personally perform, supervening illegality of a
performance, and the destruction of the subject matter. When one goe
beyond these three categories, relief is most justified if unexpected even
inflict a loss on one party and provide a windfall gain for the other or
where the excuse would save one party from an unexpected loss whi
leaving the other party in a position no worse than it would have without
the contract!

IV. THE UNIDROIT PRINCIPLES

A. Force Majeure (Impossibility of Performance)

This paper will now proceed with a more detailed review of the rele-
vant provisions. First, force majeure will be discussed followed by a
discussion of the provisions concerning hardship.

The UNIDROIT Principles deal with force majeure in the chapter on
Non-Performance. Hardship is dealt with in the chapter on Performance
The logic of this divided treatment is clear. If performance is impossible
it will not be performed; whether the non-performance is excused or will
be the basis for a money judgment for damages or restitution is a questic
dealt with under Non-Performance. If performance is burdensome, the
consequences of the burden is dealt with as an aspect of performance

The provisions on force majedteare rigid. Nothing less than total
impossibility will suffice as a predicate for an excuse. There must have

34 See Gergen, Mark P., “A Defense of Judicial Reconstruction of Contracts”, 71
Indiana L. J, 45, 55 (1995).

35 Art. 7.1 7 is entitled “Force majeure.” According to Comment 1 thereto, the
“article covers the ground covered in common law systems by the doctrines of frustratiol
and impossibility....” In part, the comment conflicts with the black letter text which
speaks of “an impediment” to performance. In frustration cases, as that term is explaine
in the opening paragraph of this paper, there is no impediment to performance. In th
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been an “impediment beyond [the party’s] control” that “could not rea-

sonably be expected to have taken the impediment into account at tf

time of the conclusion of the contract or to have avoided or overcome

it or its consequences.” Let us analyze the quoted language.
“Impediment beyond [the party’s] control”

Examples derived from American case law can illustrate this phrase. A
receiver is appointed to seize the assets of the party, including goods th:
were the subject of the contract. The party will be excused only if the
appointment of the receiver was wrongful and not due to the conduct of
the party who was prevented from performance temporary injunction,
preventing the delivery of shares of stock, is issued against the buyer base
on alleged violations of the antitrust and securities laws. The buldoen
excused and will not be liable for breach if it is found that there were no
such violations, but not if there was a violation of Fwn one case,
apparently involving international commerce, a middleman promised de-
livery to the buyer of one and a half million gallons of blackstrap molasses
from a specific sugar refinery. The seller failed to deliver and, in defense
of a breach of contract action, argued the defense of impossibility, proving
that the specified refinery did not produce a sufficient quantity to fulfill
the contract. The defense was unsuccessful as the seller failed to sho
what efforts it had made to attempt to secure a contract for the productior
and delivery of sufficient molasses from the operator of the refg inery.

What if the impediment is caused by the party’s financial embarrass
ment? Neither Article 7.1.7 nor the commentary to it refers to this kind
of impediment. Under American law, it is quite clear that financial im-
pediments provide no excuse; these are regarded as “subjective” rath
than “objective” impossibility and there is unanimity in the case law
and in doctrine that subjective impossibility provides no excuse, whethe

example given there of the cancelled coronation, it is merely a hardship on the license
of the apartment to pay an extravagant fee to view a street on which there would be n
coronation procession. Consequently, cases of frustration must be analyzed under tl
hardship provisions.

36 Peckhamv. Industrial Sec. Co., 31 Del. 200, 113 A. 799 (1921).

37 Lowenschusy. Kane, 520 F.2d 255 (2d Cir. 1975); Studio #54 Disco,\InPee
Dee Jay Amusement Corp., 81 A.D.2d 911, 439 N.Y.S.2d 395 (1981).

38 Canadian Industrial Alcohol Ce. Dunbar Molasses Co., 258 N.Y. 194, 179 N.E.
383 (1932).
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or not it was the result of conditions outside the control of the obfigor.
It is generally believed that the risk of financial ability to perform is
such a basic assumption underlying all contracts that it cannot be e»
cused, except by a decree in a bankruptcy proceeding. It is hard to belie
that this general belief is suspended in international trade. Consequentl
the phrase “beyond [the party’s] control” should be given a broad mean
ing so that it will be deemed that financial health is always within a
contracting party’s control.

Could not reasonably be expected to have taken the impediment into ac
count at the time of the conclusion of the contract.

This phrase raises the issue of foreseeafflifthe question of fore-
seeability is a difficult one. Anyone who has read a bit of history or
who has lived for three or more decades of the twentieth century ca
foresee, in a general way, the possibility of war, revolution, embargo.
plague, terrorism, hyper-inflation and economic depression, among thi
other horrors that have afflicted the human race. If one reads scienc
fiction, one learns of the possibility of new terrors that have not yet
afflicted us, but involve possibilities that are not pure fantasy. The case
law supports the following notion of foreseeability: An event so unlikely
to occur that reasonable parties see no need explicitly to allocate the ris
of its occurrence, although the impact it might have would be of suck
magnitude that the parties would have negotiated over it, had the evel
been more likely* An Italian text, summarizing some of the Italian cases
states®

As to a contract made in 1914 to last 60 years, the outbreak of a war (o
better, of a certain number of wars) was foreseeable and also foreseeab
was the development of aerial arms and the resort to aerial bombardmen
[...]- As to a contract made during the second world war, the protracted
duration of that war was not foreseeable, nor were the proportions of its
consequences measurable.

39 See Calamari, John D., & Perillo, Joseph Whe Law of Contracts,13-15 (3d
ed., 1987).

40 “Foreseeable” appears in Art. 7.1.7, illustration 1(3).

41 Trimarchi, Pietro, “Commercial Impracticability in Contract Law: An Economic
Analysis”, 11Int'l Rev. of L. & Ec, 63, 65 n. 4 (1991).

42 Sacco, Rodolfo, & De Nova, Giorgifl, Contratto, tomo secondo, p. 675 (Torino,
UTET 1993).
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One can reflect on the soundness of such distinctions of fact made k
the Italian courts. Similarly, one can reflect on the soundness of decision
of American courts to the effect that American participation in the seconc
World War was foreseeabté despite the fact that the Japanese attack
on Pearl Harbor found their armed forces totally unprepared. Yet, Ameri.
can merchants were supposed to foresee the onset of American partic
pation in the war. Also, the American courts ruled consistently that the
closing of the Suez Canal in 1956 was foreseeable to merchants wr
relied on the canal roufé.it was again foreseeable in the 1967 when
the second canal closing took plédte.

It is difficult to believe that judges in reviewing the “factual” question
of foreseeability can refrain from taking into account the larger conse-
guences of a finding of foreseeability. If, in one case, American entry
into the second World War had been declared to be unforeseeable, hc
many thousands, or tens of thousands of contracts would have to &
dissolved because of impossibility or frustration? How many shipping
and sales contracts would have been thwarted by the Suez closings? He
broadly would international trade be disrupted and how much uncertainty
would be injected into domestic and international trade? | suggest the
it is no accident —-and | speak of the American and English cases onl
as | have not made a sufficient study of others—- it is no accident tha
the court is more willing to find an excuse where the supervening even
has drastic consequences only for one cofifracta small number of
contracts than where the supervening event affects an enormous numt
of transactions;or to have avoided or overcome it or its consequences”.

Again, turning to American case law, to flesh out this phrase, we find
that if a party has breached by delay and an impediment arises thereaft
the impediment will not excuse the non-performafidduch of the dis-
cussion concerning the phrase “beyond [the party’s] control” also applie:
here.

43 Lloyd v. Murphy, 25 Cal.2d 48, 153 P.2d 47 (1944).

44 Transatlantic Financing Corp. United States, 124 U.S.App.D.C. 183, 363 F.2d
312 (1966).

45 American Trading and Production Corp.Shell Int'l Marine Ltd., 453 F.2d 939
(2d Cir. 1972).

46 See,e.g, Northern Corpy. Chugach Electric Assoc., 518 P.2d 76 (Alaska 1974).

47 International Paper Co. Rockefeller, 161 App.Div. 189, 146 N.Y.S. 371 (1914).
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B. Temporary Force Majeure

Article 7.1.7 of thePrinciples provides that “[w]hen the impediment
is only temporary, the excuse shall have effect for such period as i
reasonable having regard to the effect of the impediment on the perforn
ance of the contract”. The doctrine of impossibility, temporary or oth-
erwise, does not inhibit the other party’s ability to cancel the contract,
it merely forgives damagé® Temporary impossibility gives rise to pro-
spective inability to perforrff. Although the obligor may be excused by
temporary impossibility° the prospective inability will normally give
the promisee a power to suspend performance and demand assurance
due performance. However, if the obligor is not able to provide assuranc
of due performance, the promisee may cancel the contract despite tt
impossibility that may provide a defense in an action for dantages.

If the promisee is not justified in cancelling the contract or chooses
not to, what rules govern the conduct of the obligor? Obviously the
obligor may suspend performance. When the impossibility ceases
the obligor is usually expected to perform in full and is entitled to an
appropriate extension of time for performarfcbut this is not a univer-
sal rule. When the delay will make performance substantially more bur-
densome, the rules on hardship must be constiltédhe impediment
relates to the payment of money, as by governmental currency control
interest accrues on the debt, the payment of which is impéded.

An fillustration will serve to clarify these rules. Madame Poussard
promised to sing the leading female role in a new opera being produce
by B. The first performance was to take place on November 28th. Or
November 23rd Madame Poussard became ill during a rehearsal. At thi
time the length of her illness was indefinite and unkno®vired the
only other available substitute performer to take Madame Poussard’
place. The substitute insisted on being hired for the entire performanc
and was so hired. Madame Poussard was ready to perform on Decemt

48 Principles, Art. 7.1.7, comment 2.

49 Restatement (Second) Contracts 269, comment a, cross-referencing to 237 & 23K
50 Colorado Coal Furnace Distribg. Prill Mfg., 605 F.2d 499 (10th Cir. 1979).

51 UNIDROIT Principles, Art. 7.3.4; see also Art. 7.1.7(4).

52 Restatement, Second, Contracts 269, Comment a.

53 See text at notes 71-107fra.

54 UNIDROIT Principles, Art. 7.1.7(4).
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4th at which time she tendered her services, which were refused. Th
jury found as a fact that the engagement of the substitute was reasdnable
It is clear that Madame Poussard’s illness was a defense to any actic
for breach of contract th& might bring relating to the period of iliness.
B undoubtedly could suspend performance during the period of
illness. HoweverB did more than suspend performanBechose to
terminate the contract. The question was whetavas justified. In
doctrinal language there was a finding that there was serious prospecti\
inability to perform which justified’s cancellation of the contract. The
result, probably would be different if Madame Poussard were able or
November 23 to give assurances that the illness would have lasted on
two or three day® The rules stated here are overridden if one party has
assumed the risk in question by agreement or othervise.

C. Governmental Licenses and Permits

Four Articles of thePrinciplesand extensive commentary are devoted
to the obtaining of governmental permissions; certainly an important
topic in domestic trade and a more complex one in international trade
Permits may be needed from more than one State; there may be licensi
requirements of which one or both parties may be unaware. The burde
of applying for any necessary governmental approval is cast on the par
who has its place of business in the State whose approval is require
but only if the other party has no place of business in the Statany
other casei.e., when neither party has, or both parties have, a place of
business in the State, the party whose performance requires permissi
must take the necessary measttédlhere both parties’ performances
are subject to the same approval requirePamid neither or both parties
have a place of business in the State, the provisions are silent on tt
question of who must apply for the necessary permission.

55 These are the facts in PoussatdSpiers & Pond, 1 Q.B.D. 410 (England
1876). While the case did not involve a commercial contract, it beautifully illustrates
the points made here.

56 See, for example, BettiM. Gye, 1 Q.B.D. 183 (England 1876).

57 Restatement (Second) Contracts 269, Comment a.

58 UNIDROIT Principles, Art. 6.1.14(a).

59 UNIDROIT Principles, Art. 6.1.14(b).

60 See,e.g, Oak Bee Corpv. N. E. Blankman & Co., 551 N.Y.S.2d 559 (A. D. N. Y.
1990).
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The party who has the duty to apply for the approval must exercise
best efforts by applying without undue delay and, if reasonable, ex-
ercise available processes for appeal if the approval is not obthined.
As elsewhere in thederinciples there is an emphasis on communication.
Unless information regarding the need for approval is generally acces
sible, the existence of the need for permission must be disclosed by tt
party whose duty it is to obtain®f.Failure to disclose is a breach of
the obligation of good faith inherent in all negotiatih&imilarly,
if the approval is granted or denied, this party must, without undue delay
notify the othef’ Failure to notify constitutes a breach of contfact.

What are the consequence of refusal of an approval that has bee
diligently sought? The text is not totally clear. One reading is that if the
contract is subject to governmental approval, it is as though no contrac
ever came into beiny.This makes governmental approval similar to the
often criticized common law concept of a condition precedent to the ex:
istence of a contraéf.If, however, the lack of approval makes the con-
tract impossible to performe.g, denial of a building permit, the rights
of the party are governed by the rules governing contractual breache
including the defense dbrce majeuré® If only a term of the contract
fails to receive approval, the contract as a whole survives if it is reason
able to excise the offending term and regard the balance of the contra
as a transaction the parties would have agreed to if they knew of th
impedimenf?®

D. Hardship

The provisions on “hardship” contained in the chapter on Perform-
ancé® should be compared with the provision dfotce Majeuré&, con-

61 UNIDROIT Principles, Art. 6.1.14, comment 4. See atkem Art. 6.1.16, com-
ment 1.

62 UNIDROIT Principles, Art. 6.1.14, comment 2.

63 Seesupra

64 UNIDROIT Principles, Art. 6.1.15(2).

65 UNIDROIT Principles, Art. 6.1.15, comment 5.

66 UNIDROIT Principles, Art. 6.1.17(1).

67 Seee.g, 3 Arthur L. Corbin, Corbin on Contracts 589 (1960).

68 UNIDROIT Principles, Art. 6.1.17, comment 2(b).

69 UNIDROIT Principles, Art. 6.1.17, comment 2(a).

70 UNIDROIT Principles, 6.2.1-6.2.3.
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tained in the chapter on Non-Performafic&he rule offorce majeure

is draconian and unforgiving. Nothing short of total impossibility will
excuse non-performance or partial non-performance. Impracticability
will not suffice as an excuse. Rather, impracticability as well as hardshiy
far short of impracticability must be tested under the Hardship articles
Hardship alone never forgives non-performance. It instead compels re
negotiation and authorizes courts to “adapt” (revise) the contract to tak
the hardship into account. Nonetheless, the Section on Hardship star
with the caption: “Contracts to be observé@’Article 6.2.1 provides
that “[w]here the performance of a contract becomes more onerous fo
one of the parties, that party is nevertheless bound to perform its obli
gations subject to he following provisions on hardship.”

Hardship: The Factual Predicate

The definition of hardship, which appears in Article 6.2.2, is complex,
because it not only defines the nature of the burden, but also other facto
that must coexist with the burden to make it legally relevant. As a pre-
dicate to legally relevant hardship there must have been “the occurrenc
of events fundamentally alter[ing] the equilibrium of the contract either
because the cost of a party’s performance has increased or because
value of the performance a party receives has diminished [...].” Wher
is the equilibrium of a contract fundamentally altered? “[A]n alteration
amounting to 50% or more of the cost or the value of the performance
is likely to involve a 'fundamental’ alteration” justifying invocation of
the doctrind® Thus, one illustration involves a ten-year contract for the
sale of uranium at fixed prices in United States dollars payable in New
York. The currency in the buyer's country declines to 1% of its value
against the value that it had at the time of contracting. The buyer cannc
invoke force majeur&’ Similarly, if the price is increased tenfold be-
cause some Texans have almost cornered the market, force majeure
not present® Nonetheless, the buyer may have redress under the hardshi
provisions. As a factual matter, hardship exists if the equilibrium of the

71 UNIDROIT Principles, Art. 7.1.7.

72 UNIDROIT Principles, Art. 6.2.1.

73 UNIDROIT Principles, Art. 6.2.2, comment 2; see also Art. 6.2.3, illus. 1.

74 UNIDROIT Principles, Art. 7.1.7, illus. 1(1). This is not a draconian result if the
buyer can pass the inflationary costs onto the ultimate consumer.

75 Ibidem illus. 1(3).
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contract is “fundamentally altered” by events that occur or become
known after contracting. As with the case of impossibility, hardship as
a fact does not automatically trigger the legal concept of hardship. Ir
addition, it must be shown that the events could not reasonably hav
been taken into account, are not within the party’s control and the ris}
was not assume78.ConsequentIy, in the two illustrations just described
a prima facie claim of hardship is made olitAnother illustration of
hardship-in-fact is given in tHerinciples.A dealer in the former German
Democratic Republic contracts to buy electronic goods from a seller ir
another former communist country. Prior to delivery, the German De-
mocratic Republic is unified with the Federal Republic of Germany. The-
re is no market for the kinds of electronic goods produced by the seller
Unless other factors dictate a contrary conclusion, the buyer may invok
the doctrine of hardshifs.

It has been suggested that greater hardship would be needed to trigg
the hardship provisions if the obligation is an obligation to achieve a
specific result than where the obligation is to exercise best efforts.

The events could not reasonably have been taken into account by th
disadvantaged party at the time of the conclusion of the contract...

As is the case with allegations of force majeure, foreseeability is ¢
central concern in hardship cases. The general notion is that if an eve
is foreseeable, the parties should deal with it in the contract; otherwise
the party disadvantaged by the event should bear its burden. Yet, ¢
stated abov& almost everything that ever happens is in some sense
foreseeable. Again, the question is whether the event was so outside t

76 UNIDROIT Principles, Art. 6.2.2.

77 My conclusion about the currency collapse case is supported by illus. 3 to Art.
6.2.2 where on similar facts hardship is said to exist. However, the currency collaps
case is illus. 1(1) to Art. 7.1.7 dealing with force majeure. This second illustration con-
cludes that the parties have allocated the risk by the payment terms. The two illus. see
to contradict each other on the question of what is an assumed risk.

78 UNIDROIT Principles, Art. 6.2.2, illus. 1. For a discussion of cases of force ma-
jeure and hardship related to the collapse of Est Germany, see Maskow, Dietrich, “Hard:s
hip and Force Majeure”, 48m. J. Comp. L. 657, 665-69 (1992).

79 Veytia, Hernany, “The Requirement of Justice and Equity in ContractsTu69
lane L. Rey 1191, 1205-06 (1995).

80 UNIDROIT Principles, Art. 6.2.2(b).

81 See text at note 4€upra.
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bounds of probability that reasonable parties would not provide for it.
The Principlesgive two illustrations of the foreseeability issue. The first
involves a contract for the purchase of crude oil at a fixed price for a
five year term from country X, “notwithstanding the acute political ten-
sions in the region”. Two years later, war erupts in neighboring countries
causing a world energy crisis and oil prices rise drastically. The sellel
cannot invoke the doctrine of hardship, because “a rise in the price of crud
oil was not unforeseeablé® The second illustration involves a contract
for sale where the price is expressed in the currency of country X. Thi
currency was depreciating slowly prior to contracting. One month later
the currency depreciated by 80% in the aftermath of a political crisis. If
other circumstances do not dictate a contrary result, this constitutes le
gally relevant hardship.

“The events are beyond the control of the disadvantaged party [...].”

The Principlesgive no illustration of this subdivision. | will construct
a hypothetical. A middleman contracts to deliver goods in the future tha
he does not have and has no contract with a supplier for the acquisitio
of them. He could immediately contract for the goods from a manufac-
turer at a price that would make the resale profitable. Instead, speculatir
that the manufacturer will lower its price, the middleman takes no actior
to secure the goods. Because of changing market conditions, the man
facturer raise its prices dramatically. The middleman can only fulfill its
contract at a considerable loss. Hardship cannot be invoked, because t
reseller could have avoided the loss by promptly entering into a contrac
with the manufacturer:The risk of the events was not assumed by the
disadvantaged party®’

The contract may expressly allocate the risk of supervening hardshif
in which case the contract itself supersedes the rules of hardship in th
Principles.However, it is clear from the nature of the hardship doctrine,
that, unlike American laW the mere fact that the contract contains a
fixed price does not allocate that risk. The allocation must be expres:s
or be inherent in the nature of the contract. Thus, if the contract is alee
tory, such as an contract of insurance, the obligor cannot complain the

82 UNIDROIT Principles, Art. 6.2.2, illus. 2.

83 UNIDROIT Principles, Art. 6.2.2, illus. 3.

84 UNIDROIT Principles, Art. 6.2.2(d).

85 Northern Indiana Public Service Ca. Carbon County Coal Co., 799 F.2d 265,
275 (7th Cir. 1986).
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the risk has occurred, even though the occurrence far exceeded what h
been foreseen. Thus, if an insurer writes a policy covering the risks o
war and civil insurrection, it must honor the policy even if war and civil
insurrection breaks out in three countries in the same r&yion.

The Principles allow the parties broad autonomy to determine the
terms of their relationship. The grounds for invoking hardship may be
broadened or reined in by the terms of the conffasideed, as the
chairman of the working group that drafted tRenciples has noted,
“parties are expected to specify in more detail [...] the contingencies
which justify invoking hardship and force majeure, not the least becaus
the consequences deriving from them are fundamentally diffefént”.

E. The Effects of Hardship

If performance has become excessively onerous, the party so burden
is entitled to request negotiations to adapt the contract to the change
circumstances. The request should be made without “undue d&lay”,
but a delayed request is not automatically excld8ekhe Principles
stress communication. Therefore, it is important that the request stat
the grounds for the request, unless those grounds are oBvibuke
hardship claim is justified, the other party is obligated to negotiate in
good faith to adapt the contract to alleviate the burden. “[A] party who
negotiates or breaks off negotiations in bad faith is liable for the losse:
caused to the other party® In the event the parties do not reach agree-
ment either party may apply to the colirt.

86 UNIDROIT Principles, Art. 6.2.2, illustration 4.

87 See UNIDROIT Principles, Art. 6.2.2, comment 7.

88 Bonell, International Restatement note si#prg at 119.

89 UNIDROIT Principles, Art. 6.2.3(1).

90 ldem comment 2.

91 ldem comment 3.

92 UNIDROIT Principles, Art. 2.15(2); see also Art. 1.7 (general duty of good faith),
Art. 5.3 (duty of cooperation).

93 UNIDROIT Principles, Art. 6.2.3(3). Of course, by agreement of the parties ex-
pressed in the original contract or at the time of the alleged hardship, the matter ma
be taken to arbitration. See International Chamber of Commerce, Guide to Arbitratior
and Related Services Offered by the International Chamber of Commerce—Centre fc
Technical Expertise—Adaptation of Contracts—Conciliation (1983).
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An important question is whether the party who claims hardship may
suspend performance until the contract is modified by agreement or b
the court. The black letter text states that “[tlhe request for renegotiatior
does not in itself entitle the disadvantaged party to withhold perform-
ance”? The commentary is consistent with the text in stating that sus-
pension of performance is permissible “only in extraordinary circum-
stances® However, the illustration consists of an ordinary kind of
hardship in a construction case. New safety regulations require the in
stallation of additional equipment. The illustration indicates that the con-
tractor may “withhold the delivery of the additional apparatus, for so
long as the corresponding price adaptation is not agreed”. Assuming
absent the hardship defense, the contractor was obligated to install tf
apparatus, the circumstances do not seem very “extraordinary”.

If the court finds that legally redressable hardship exists, it can ter:
minate the contract, or revise it to restore the equilibrium of the con-
tract®™® The commentary indicates that the court has great flexibility in
its power to terminate or revise. The termination may be on such term
as the court deems just. It should be noted that in many cases, the reliar
interest of the party not burdened by hardship ought to be redressel
Revision need not always be a price adjustment. An illustration suggest
that the place of delivery could be chande®f course, there is a strong
possibility that a court will refuse to revise the contract by a declaration
that the contract be performed as originally agreed.

F. Common Law Comparisons

Compelled renegotiation and judicial reformation of the bargain
are not in the mainstream of the Common L4w@ne case of ref-

94 UNIDROIT Principles, Art. 6.2.3.

95 ldem,comment 4.

96 UNIDROIT Principles, Art.6.2.3(4).

97 UNIDROIT Principles, Art. 6.2.3, illustration 5. An American lawyer would
most likely see this illustration as a case of impossibility caused by supervening
legal prohibition.

98 Hardship is, however, a relevant concern in denying certain remedies, including
orders for specific performance and injunctions. See Calamari, John D., & Perillo, Josep
M., The Law of Contracts,16-13 & 16-14 (3d ed., 1987). Such remedies were developed
in separate courts of equity where the rules were heavily influenced by the civil law. Hardshi
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ormatior’® and one case of compelled renegotidfidhave been the
raw materials for serious scholarly urging of more of the sdhie.

a well-argued article Professor Speidel has concluded that when
long-term supply contract is disrupted by changed conditions, “[a]t a
minimum, the advantaged party should have a legal duty to negotiat
in good faith. At a maximum, he should have a legal duty to accept
an ‘equitable’ adjustment proposed in good faith by the disadvantage

party” *°? His conclusion approximates the law in countries such as

Argentinal® Germany and Italy’* and the provisions of thBrinci-

ples Professor Spiedel’'s solution does not receive a great deal o
support from American case law or scholarly literatiiféOne reason

is sometimes a ground for relief from administrative regulations governing regulated
contracts. See Gandara, Arturo, “Contracts in Wonderland: A Fable Regarding the Ad
ministrative Adjudication of Qualifying Facility Contracts in California”, San Diego

Law Review 307, 418 num. 444 (1994).

The United States government has intervened to pressure financial institutions to revis
loan contracts with foreign governments. See Power, Philip J., “Sovereign Debt: The
Rise of the Secondary Market and its Implications for Future Restructuringfgréiam
Law Review 2701 (1996).

99 Aluminium Company of America. Essex Group, Inc., 449 F. Supp 53 (W.D.Pa.
1980).

100 In re Westinghouse Electric Corp. Uranium Contracts Litigation, 517 F. Supp.
440 (E.D.Va. 1981).

101 See Buxbaum, Richard M., “Modification and Adaptation of Contracts: American
Legal Developments”, irAdaptation and Renegotiation of Contracts in International
Trade and Finance1 (Norbert Horn ed. 1985) [hereinafter Adaptation and Renegotia-
tion]; Speidel, Richard, “Court-Imposed Price Adjustments under Long-Term Supply
Contracts”, 76Nw. U. L. Rev369 (1981).

102 Speidel,supranote 101, at 404-05.

103 See Grigera Naodn, Horacio A., “Adaptation of Contracts: An Argentine Substan-
tive and Private International Law Outlook”, Adaptation and Renegotiatipsupra
note 26, at 55, 58describing the doctrine of imprévisiotlf an unforeseen and ex-
traordinary change of circumstances takes place such that the performance of a party
obligations becomes excessively burdensome, such party may sue to obtain the contrac
termination. The other party thus sued may try to avoid such a termination by offering
at his expense an adequate economic improvement of the obligations; however, it she
be up to the judge to finally decide the issue”.

104 See Horn, Norbert, “Changes in Circumstances and the Revision of Contracts ir
Some European Laws and in International Law”Adaptation and Renegotiatiosypra
note 26, at 15, 22-23.

105 One leading American scholar favors adaptation under carefully circumscribed
circumstances. Hillman, Robert A., “Court Adjustment of Long-Term Contracts: An
Analysis Under Modern Contract Law”, 19®uke L. J.1. Another commentator finds



FORCE MAJEURE AND HARDSHIP UNDER THE UNIDROIT 133

for the difference between the Common Law and the modern Civil Law
approach is that the leading Common Law countries have not suffere
from the unmanageable inflation that has ravaged much of the Civil Law
world, but American law should realize that international trade is differ-
ent from domestic trade and the modern Civil Law solution formulated
in the Principles deserves respect. It should also be noted that there i
a trend beyond the UNIDROIPrinciples to the effect that excessive
hardship is a ground for relief. The Commission on European Contrac
Law has formulated a rule that is basically the same as UNIDR&FT’s.
In England, perhaps the staunchest bastiopaota sunt servandahe

Law Commission’s proposed “Contract Codf€"contains a comparable

provision'® Should we doubt that these documents show the direction

of the law of the next century?

the UNIDROIT Principles on hardship to be a “significant advance.” Selden, Barton S.,
“Lex mercatoriain European and U.S. Trade Practice: Time to Take a Closer Look”,
2 Ann. Survey of Int'l & Comp..L11, 123 (1995).

106 Commission on European Contract La®rinciples of European Contract Law
Art 2.1117.

107 McGregor, HarveyContract Code Drawn up on Behalf of the English Law Com-
mission(1993).

108 Section 595 of the proposal, captioned “Radical change in circumstances”, reads
Circumstances have radically changed where it would be unfair for one contracting part
to require the other to perform; and in determining whether it would be unfair account
shall be taken of whether on contracting party has made a reasonable offer to modif
the terms of the contract in the light of the changed circumstances and of the othe
party’s response to that offer.



