


THE WRIT OF AMPARO

Taken together, articles 5 and 49 have given rise to confusion. It
has been heatedly debated whether the provisions establishing amparo
for individual liberty from a broader mandate for a general writ of
amparo. Criminal and civil judges have in fact given support to this
thesis by considering both constitutional articles to grant amparo
protection. 4' On the other hand, appellate courts and the Supreme
Court of Justice have doubted the constitutional validity of the gen-
eral amparo. The Political-Administrative Chamber of the Supreme
Court definitively rejected this lower court approach in a decision
rendered on December 14, 1970 which was followed by the same
court's precedent-setting acuerdo (accord) on April 24, 1972. Both
decisions held that the criminal courts were not authorized to hear
broadly-based amparo petitions because article 5 refers only to habeas
corpus.4" Such decisions precluded the establishment of amparo via
judicial decisions as had been done in Argentina prior to 1966.

The uncertainty of the amparo in constitutional doctrine and in
the Venezuelan courts, makes necessary legislative action to imple-
ment article 49. Unfortunately, the only such effort until now has
been a draft bill, The Habeas Corpus Act, proposed by the Justice
Minister in 1965. That bill is still languishing in both houses of the
Venezuelan Congress. 43

-If he considers it necessary, the judge may condition his decision on
the posting of a bond or prohibiting the aggrieved party from leaving
the country for a period not exceeding 30 days.

-The decision of the Judge of First Instance shall be forwarded to
the notice of the Superior Court within the same day or the day after it
is made. This consultation shall not prevent immediate execution of the
decision. The Superior Court shall decide within 72 hours after receipt
of the record.

See Francisco Brice, Habeas Corpus y Derecho de Antparo, [1959] REVISTA DE DERE-
CiO Y LECISLACI6N 201 (Venezuela); de Miguel S., Amparo y Habeas Corpus en la
Constitucidn de 1961, [1965] REViSTA DEL COLEGIO DE ABOGADOS DEL DISTRITO FED-
ERAL 41 (Venezuela).

41. See M. SIEVEAALTA, Los RECURSOS DE AMPARO Y HABEAS CORPUS EN EL DERECIIO

CONSTITUCIONAL VENEZOLANO (Venezuela 1961); R. EXCALA ZERPA, RECURSO DE AM-

PARO CONTRA ARBITRARIEDAD DE FUNCIONARIO POBLICO 25 (Venezuela 1968); Agudo
Freytes, Alginos Casos de Amparo y Habeas Corpus. ANUARIO DEL COLEGIO DE

ABOCADOS DEL ESTADO LARA 250-56 (1969 Venezuela), Gabriel Sarmiento Nufnez, El
Amparo de la Libertad y losActosJudiciales. [19681 ESTRADOS: REVISTA NACIONAL DE

JURISPRUDENCIA 991-1022 (Venezuela 1968).
42. Some of the judicial decisions prior to this controlling opinion, which initi-

ated a movement similar to the Argentine jurisprudence on amparo rights, can be
found in EscovFi SALOM, supra note 1, at 111-48.

43. See Ministerio de Justicia de la Republica de Venezuela, ExPosici6N DE

MOTIVOS DE LA LEY DE HABEAS CORPUS (Caracas 1965); E. ACUDO FREYTES, NOTAS

SOBRE EL AMPARO PERSONAL Y SOBRE EL PROYECTO DE LEY, DE HABEAS CORPUS 31-35
(Venezuela 1970). A model Amparo Law has been drafted by the noted scholar P.
Escovar Salom in EL AMPARO EN VENEZUELA, supra note 1, at 101-07.
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D. Peru

The writ of amparo does not formally exist in Peru. In reality,
Peru's writ of habeas corpus has been employed not only to test the
detention of persons but also to safeguard all human rights set forth in
article 69 of the 1933 Constitution. 44

The main theme throughout the development of the Peruvian
habeas corpus has been the constant expansion of the writ's protection
by the courts. This has occurred even though the Code of Criminal
Procedure purports to restrict habeas corpus to personal liberty cases.
Moreover, the government specifically has limited this protective in-
strument in countless states of emergency. 45 The limited recourse of
amparo was established as a separate writ by the Decree-Law 20,554
of March 12, 1974. This remedy can be brought before the Agrarian
Tribunal by landowners affected by decrees expropriating or extin-
guishing title. The petitioners, however, must allege that their lands
are not within the scope or intent of the agrarian reform laws.

The scope of the amparo writ was expanded by article 295 of the
Peruvian Constitution of 1979, which distinguishes clearly between
habeas corpus and a new "action of amparo." The former was con-
firmed in its traditional dimension as protecting personal liberty,
while the latter was characterized as safeguarding the remaining
rights recognized by the Constitution which may be vulnerable or
threatened by whatever authority, official or private.

V. THE AMPARO IN CENTRAL AMERICA AND PANAMA

The Mexican writ of amparo directly influenced the establish-
ment of amparo in Central America. El Salvador introduced amparo

44. All individual and social rights recognized by the Constitution may occasion

the action of habeas corpus. PERU CONST. of 1933, art 69. See D. GARCiA BELAUNDE,

EL HABEAS CORPus INTERPETADO (Peru 1971): D. GARCiA BELAUNDE, EL HABEAS

CoRPus EN EL PEni (Peru 1979): Habeas Corpus y Accidn Popular [1961] REVISTA DEL
FoRc 8 (Peru): Garcia Belaunde, Amparo Mexicano y Habeas Corpus P'ruano. 39
BOLL-rIN MEXICANO DE DERECHO COMPARADO 687 (1980): Garcia Belaunde, Natura-
leza Juridica del Habeas Corpts. REviSTA DE DERECHO Y CIENCIAS POLITICAs 263
(Peru 1973): Bustaniente Cisneros, Constifucion y Habeas Corpus. [1960] REVISTA

DEL FoRo 4 (Peru)- Cooper, Apuntes Criticos Sobre el Habeas Corpus en el Perli. 28
ANUARIO DE LA PONTIFICIA UNIVERIDAD CAT6LICA DEL PERO 4-10 (Peru 1970): Fix
Zainudio. Infltuncia del Derecho Augloamericno en la Proteecion Proeesal de los
Derechos Hunianos en Auzdrica Latina, [1971] FESTSCHRIFr FiR KARL LOExVENSTEIN

496 (Germany).
45. Decree-Law No. 17,083 of October 24. 1968, passed by the militar. govern-

ment. stt out specific regulations for bringing the writ of habeas corpus. It specified
its application to different acts affecting personal liberty pursuant to the existing
Code of Criminal Procedure. See BOREA ODnRA, supra note 1.
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in its Constitution of 1886 and promptly regulated it in the Law of
Amparo of 1886, which bore great similarities to the Mexican amparo
statute of 1882. Honduras and Nicaragua consecrated the amparo
procedure in 1894; Guatemala in the constitutional revision of 1921;
Panama in its 1941 Constitution; and finally, Costa Rica in its 1949
Constitution.4 8  In addition, the two efforts at creating a Central
American federation of nations, the 1898 and 1921 draft constitutions,
embraced the amparo proceeding. 47

A. Guatemala

Guatemala's amparo proceeding is based upon article 84 of the
1965 Constitution and the Law of Amparo, Habeas Corpus, and
Constitutionality of April 20, 1966. Amparo protects human rights
under the Constitution, except personal liberty, which is safeguarded
by the specially designated habeas corpus.4" Amparo can also be used
to challenge unconstitutional laws, a development that stems from the
1928 Law of Amparo. Judicial declarations of unconstitutionality,
however, affect only the litigants of the immediate case reflecting the
influence of Mexico's "Otero Formula."

Article 264 of the 1965 Constitution and articles 105 through 111
of the 1966 statute introduced a system of judicial review similar to
Austria, Italy, and West Germany. Constitutional Courts may make
general declarations of constitutionality. The Court includes twelve
members, five of whom are the President and four magistrates of the
national Supreme Court of Justice. Remaining members of the Consti-
tutional Court are named by lottery from the judges of the Court of
Appeals and Administrative Tribunal (Tribunal de lo Contencioso
Administrativo). This Court convenes only upon petition for a decla-
ration of unconstitutionality; standing to file such a petition is re-
stricted to the national bar association (Colegio de Abogados), the

46. See H. Fix ZAMUDIO, supra note 25, at 204.
47. See Eder, supra note 1, at 602.
48. For the ordering of the amparo and habeas corpus under various constitI-

tional jurisdictions and periods, see M. KESTLER FARNES, INTRODUCCION A LA TEisA
CONSTITUCIONAL GUATEMALTECA 2d ed. Guatemala 1964); and two theses. R. Auven
Barneod, El Procedimiento 272-74 de Amparo 88 (Guatemela 1955) and C. Hum-
berto de Le6n Rodas, El Habeas Corpus, Garantia de Libertad en la Legislacion de
Guatemala (Guatemala 1960). For current legislation on these writs, see M. AcuirlnE
GooY, supra note 1, at 8-16, as well as the following law school theses: A. Rafael
Calderofi, Fundamentaci6n de los Derechos Humanos v su Protecci6n en la Legisla-
ci6n Guatemalteca: Amparo y Habeas Corpus (Guatemala 1970); G. Fuentes Char-
naud, El Amparo en la Legislaci6n Guatemalteca (Guatamala 1970). J. Gabriel
Larios Ochaita, El Amparo en la Constituci6n y en la Ley (Guatemala 1968).
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Public Ministry, or anyone able to obtain the support of at least ten
lawyers.

Decisions of the Constitutional Court invalidating a law have an
erga omnes effect; i.e., once the judgment is published, the law
declared unconstitutional cannot be applied or executed against any-
one. In practice, however, the Court has rarely decided such cases,
and the results of this innovation have been modest.

B. El Salvador

El Salvador's amparo protects human rights under the Constitu-
tion, with the typical exception of the right of individual liberty which
can be protected only through habeas corpus. The Salvadoran amparo
is based on article 89(l) of the Constitution of 1962 and the Lawv of
Constitutional Procedures of January 14, 1960. An alternative to the
amparo in El Salvador is the "popular action of unconstitutionality"
(acci6n popular de inconstitucionalidad). This action can be brought
by any person directly before the Supreme Court of Justice to chal-
lenge the constitutionality of any law on it face. Decisions of the
Court in such cases have an erga omnes effect. 4

1

C. Honduras

The Honduran amparo is a broader remedy than that in other
Central American countries. Article 58 of the 1965 Constitution and
the Amparo Law of April 14, 1933 provide that the amparo incorpo-
rates, rather than excludes, habeas corpus, although the latter still is
the remedy for personal liberty violations.50 The amparo is also used
to challenge unconstitutional laws. Like the Mexican model, however,
the effects of declarations of unconstitutionality are inter partes; i.e.,
limited to the parties.

D. Nicaragua

Prior to the popular overthrow of the long dictatorship of the
Somoza family in 1979, Nicaragua had come closest to a formal model

49. See Galindo, La Proteccidn Procesal de las Garantias Individnales en Amner-
ica Latina, [1967] REVIsTA IBEROAMERICANA DE DRazciio PROCESAL 496 (Spain).

50. Article 58 provides that the remedy of amparo can be exercised by all
aggrieved persons or anyone else in their name:

(a) so that the enjoyment of their rights and guarantees established by the
Constitution may be maintained or restored, and
(b) that the resolution or act of authority may not obligate the petitioner,
as declared in concrete cases at law, to contravene or restrict any of his
rights guaranteed by the Constitution.

HONDURAS CONST. of 1965, art. 58.
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of the Mexican amparo. That development began with the first am-
paro statute of 1894. Even Nicaragua, however, excluded application
of the amparo against judicial decisions (en materia judicidl). Other-
wise, according to the Spanish commentator Jesus Gonzilez Prez, the
basic similarities remained intact through article 229(I) of the Consti-
tution of 1950, the regulatory statute of the same date, and the
Constitution of 1974 with its accompanying Law of Amparo. 51 These
provided amparo relief against all acts of authorities affecting funda-
mental rights of individuals. The right of personal liberty was in-
cluded under the scope of amparo, and the writ of habeas corpus was
incorporated into the section of the amparo law outlining modes of
attacking unconstitutional statutes. Like Mexico, the effects of deci-
sions declaring laws unconstitutional have only inter partes effects.

The final impact of the 1979 Revolution against the Somoza
dynasty on the amparo procedure remains to be seen. The Govern-
ment of National Reconstruction replaced the 1974 Constitution with
the Fundamental Statute of July 20, 1979. The new regime also issued
the Law of August 31, 1979, that guaranteed various rights and
liberties of Nicaraguans. Article 50 of this statute provides in part:
"All persons whose rights or liberties recognized in this Statute or in
the Fundamental Statute of July 20, 1979 that may have been vio-
lated, are entitled to petition for the remedy of amparo in conformity
with the law." Two subsequent statutes in support of article 50 have
been enacted: (a) The Law of Amparo for Liberty and Personal
Security, promulgated on January 4, 1980, specifically protecting
rights guaranteed under habeas corpus, and (b) another Law of Am-
paro of May 28, 1980, protecting the remaining fundamental rights.

E. Costa Rica

In Costa Rica the amparo protects all human rights, individual as
well as social, that are designated in the Constitution. Only guaran-
tees of personal liberty are protected by habeas corpus. The amparo
does not apply, however, to attacks on the facial constitutionality of
laws, which are governed by the Code of Civil Procedure. These
decisions declaring laws unconstitutional have erga omnes effects.52

51. Perez, supra note 1, at 297-321.
52. The amparo proceeding in Costa Rica was introduced in article 48 of the

1949 Constitution and regulated by Law No. 1161 of June 2, 1950, as revised in 1952
to include the protection of "social rights." Law No. 35 of November 24, 1932
provided for the protection of personal liberty via habeas corpus. For commentary on
these provisions, see the thesis of R. Vinicio Alfaro Valverde, El Recurso de Amparo
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F. Panama

Because of the influence of the constitutionalist Jos6 Dolores
Moscote, the 1941 Constitution of Panama incorporated the amparo
along with other proceedings classified as "guarantees", in order to
remedy constitutional violations. 53 Both the 1946 Constitution and
the current 1972 Constitution include habeas corpus in the traditional
sense. The Enabling Law of Constitutional Remedies and Guarantees
(Law No. 46 of November 24, 1956) also established the amparo as the
protector of constitutionally guaranteed human rights. The "Popular
Action" against unconstitutional laws, as in the case of El Salvador,
also has erga omnes effects.5 4

VI. THE AMPARO IN MORE RECENT LEGISLATION:

BOLIVIA, PARAGUAY AND ECUADOR

A. Bolivia

After a careful analysis of the pre-1966 amparo decisions of the
Argentine federal courts, Bolivia adopted amparo in its 1967 Constitu-
tion.5 5 The Bolivian amparo is against all official, as well as private
(social group), acts that impair the fundamental rights of the people,
as specified in the Constitution. Pursuant to article 18 of the Constitu-
tion and the Code of Criminal Procedure, however, habeas corpus is
the proper remedy when deprivations of personal liberties are
claimed.

49 (Costa Rica 1959). See also Guier, Sentencias de Amparo, 1950-1962, REVISTA DEL

COLECIO DE ABOCADOS, July and Nov. 1969, dedicated entirely to the study of the
legal and jurisprudential aspects of the amparo; I. VARGAS BONILLA, LECCIONES DE

DERECHO CONSTITUCIONAL COSTARICENCE 120-22 (Costa Rica 1955); E. ORriz COSTA
RICA: ESTADO SOCIAL DE DERECHO 92-93 (Costa Rica 1977); Donaldson, The Costa
Rican Amparo in the Period 1950-1962, 8 LAw AM. 371 (1976).

53. See J. MOSCOTE, EL DERECHO CONSTITUCIONAL PANAMENJO (Panama 1943);
C. BOLIVAR PEDRESCHIl, EL PENSAMIENTO CONSTITUCIONAL DEL DR. MOSCOTE 170
(Panama 1959).

54. Regarding the amparo and the "popular action" of unconstitutionality, see J.
MOSCOTE, supra note 53, at 451-55; V. GOYTIA, LAS CONSTITUCIONES DE PANAMA 762
(Spain 1954); C. BOLiVAR PEDRESCIn, EL CONTROL DE LA CONSTITUCIONALIDAD DE

PANAMA 178 (Spain 1965); C. BOLIVAR PEDRESCHI, JURISPRUDENCIA CONSTITUCIONAL

17 (Panama 1967); j. FABREGA P., EL DOCTOR EUSEO MORALES Y EL CONTROL DE LA

CONSTITUCIONALIDAD 8-10 (Panama 1965); Seccion de Investagacidn Juridica de la
Universidad de Panamd, I JURISPRUDENCIA CONSTITUCIONAL 15 (Panama 1967).

55. That article provides:
In addition to the habeas corpus to which the previous article refers, a
recourse of amparo is established against illegal acts or improper omissions
on the part of official functionaries or private persons which restrict,
suppress or threaten the rights and guarantees recognized by this Constitu-
tion and the laws ...

BOLIVIA CONST. of 1967, art. 19.
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The Bolivian courts have processed a number of amparo peti-
tions, even though long periods of political disruption and states of
emergency have prevented statutory implementation of the constitu-
tional provisions on amparo. Fortunately, those provisions are suffi-
ciently detailed both in matters of substance and procedure to guide
courts in disposing of cases. 56  Additional regulation of the amparo
proceeding has subsequently been provided for in articles 762 through
767 of the Code of Civil Procedure.

B. Paraguay

Paraguay's 1967 Constitution closely follows the procedures of
the Bolivian amparo.5 7 The Argentine influence is apparent; amparo
may be brought against official as well as private group abuses (but
not against private individuals). Violations of personal liberty may
only be remedied through use of the independently regulated habeas
corpus.

58

C. Ecuador

Ecuador adopted the amparo in article 28(15) of its 1967 Consti-
tution, but the lack of a regulating statute made its application impos-
sible. 59 The amparo effectively disappeared with two successive

56. See OBLITAS POBLETE, supra note 1, at 27.
57. Article 77 provides:

All persons who believe they are injured or are in imminent danger of
being injured by an illegal act or omission of an authority or private person
involving a grave threat to a right or guarantee protected by this Constitu-
tion or by law, and because of the urgency of the case cannot secure
protection through ordinary procedures, may petition any Judge of the
First Instance for an Amparo writ. The procedure will be brief, summary,
free, and a public action, and the judge shall have the power to safeguard
the right or guarantee, or to restore the juridical status infringed. A statute
shall regulate the procedure.

PARAGUAY CONST. of 1967, art. 77.
58. Although the corresponding statute on amparo has not yet been passed,

various bills have been introduced in the legislature. See, e.g., J. Ascencio Aponte,
Proyeeto de Ley que Establece Normas Procesales de la Acci6n de Amparo, presented
to the Senate (Asunci6n, 1968); E. Sosa, Anteproyecto de ]a Ley de Amparo y Estudio
sobre el Juicio de Amparo (Asuncibn, 1968: doctoral thesis).

59. Article 28(15) provides:
Without prejudice to other rights derived from the nature of the person,
the State guarantees . . . 15. The right to petition for jurisdictional am-
paro against any violation of constitutional guarantees, without prejudice,
the duty owed by the Public Power to observe the Constitution and the
laws.

ECUADOR CONST. of 1967, art. 28(15).



LAWYER OF THE AMERICAS

coups, the first by President Velasco Ibarra in 1971 suspending the
1967 Constitution and reinstating that of 1946, and the second declar-
ing the reinstatement of the 1945 Constitution. In neither of the
resurrected constitutions was the amparo ever mentioned. Amparo
may soon return to Ecuador, for one of the constitutional drafts
submitted to referendum at the end of 1978 provides for renewal of
the amparo protections. 60

VII. THE BRAZILIAN WRIT OF SECURITY (MANDADO DE SEGURAN A)

Brazil has introduced an institution similar to amparo called the
writ of security (mandado de seguranpa). Several commentators,
however, have seen the striking parallels with the main protective
instrument of other Latin American nations and have referred to the
Brazilian writ of security as the "mandate of amparo" (mandamiento
de amparo).6 '

Several Brazilian scholars have expressly recognized the influence
of the Mexican amparo on the Brazilian writ of security. Such recogni-
tion does not mean, of course, that the latter is a simple copy, for
there are significant differences between the two proceedings. 62

The Brazilian writ of security was first introduced in article
113(33) of the 1934 Constitution. Its present form is regulated by
article 153(21) of the 1967 Constitution (as revised on October 17,
1969), which provides:

60. The Constitution approved by referendum on Jan. 15, 1978, in art. 19 (16j),
establishes habeas corpus as the exclusive means of protecting personal liberty. Ar-
ticle 19(20) of the losing alternative in the election proposed an implicit reform of the
1945 Constitution by the following language: "The State guarantees... [t]he right of
petitioning jurisdictional amparo against any violation of constitutional guarantees."
See Tribunal Supremo del Referendum, Proyecto de Cotistitucidn Poliiica 80 (Ecua-
dor 1977).

61. The Spanish writer Manuel Fraga Iribarne translates inandado de seguranca
as "mandate of amparo" (inandarniento de ainparo) in his Spanish version of the
1946 Constitution, found in T.B. CAVALCANTI, LAS CONSTITUCIONES DEL BRASIL 685-
86 (Spain 1958). Argentine jurists also refer to this Brazilian proceeding as amparo.
See, e.g., L. LAZZARINI, supra note 1, at 53-64; S. VIAMONTE, supra note 1, at 43-47.

62. Comparative studies of these institutions in Mexico and Brazil include: A.
R16s ESPINOZA & N. ALCALA-ZAMORA Y CASTILLO, TRs ESTUDIOS SOBRE EL MANDATO

DE SEGURIDAD BRASILE:NO (Mexico 1963); J. OTHON SIDOU, 0 JUICIO DE AMPARO (Brazil
1968); Buzaid, Juieio de Amparo e Mandado de Seguranca, 37-40 REVISTA DE LA

FACULTAD DE DERECHO DE MEXICO 107 (1960); Fix Zamudio, Mandato de Seguridad y
Juicio de Amparo, 46 BOLE'TiN DEL INSTITUTO DE DEIRECHO COMPARADO DE MEXICO 3
(1963); Ri6s Espinoza, Mandamiento de Seguridad, 53 REVISTA DE LA FACULTAD DE

DErECHO DE MEXICO 77 (1964).
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The writ of security shall lie to protect a clear and certain right
unprotected by habeas corpus, irrespective of the authority respon-
sible for the illegality or abuse of power."'

The writ of security operates mainly against administrative offi-
cials or acts. Judicial decisions have held that the writ may be used to
challenge legislative or judicial dispositions only in rare circum-
stances. 64 The majority view holds that the writ cannot be used to
challenge laws on their face; it will lie only against applications of
laws by administrative agencies. Nor can legislatures be enjoined as
creators of legal rules. Such bodies can be checked only when acting in
a strictly administrative matter (i.e., when self-executing statutes are
directed at particular persons or groups).6 5 Rigid application of this
principle, however, may soon be relaxed. Various bills for reforming
the regulative legislation contain proposals permitting the challenging
of laws in the abstract; i.e., statutes that may be applied concretely in
ways that can demonstrably produce serious, or possibly, irreparable
damages .6

The writ of security functions very effectively as a procedural
device to protect the constitutional rights of citizens. Even though a
literal interpretation of the regulating statute suggests that the writ
only protects individuals against illegality and the abuse of official
discretion, the doctrine and judicial decisions imply that protection of

63. Law 1533 of December 31, 1951, as amended. See also C. AGRICOLA BARB!,
Do MANDADO DE SEGURAN(§A (Brazil 1977); M. FLANKS, MANDADO DE SEGURAN(A:

PRESSUPOSOTOS DE IMPETRAqiRO (Brazil 1980); OTHON SIooU, As GARANTIAS ATIVAS
Dos DIREros COLErIVOS:HABEAS CORPUs, Ao; o POPULAR, MANDADO DE SEGURANgA

229-418 (Brazil 1977); Marques, 0 Artigo 141. Pardgrafo 4 da Constituiqdo Federal
(de 1946), [1960] REVISTA DE DIREITO PROCESSUAL CIVIL 13 (Brazil): Othon Sidou, Lei
1533 de 31 de Dezembro de 1951. que Disciplina o Mandado de Seguranqa con
as Alteraqjes em Vigor, [1967] BOLETiN INSTITUTO DOS ADVOGADOS DE PAR, 33
(Brazil); Othon Sidou, Para Protoger Direito Liguido e Certo. [1960] REVISTA DE
DIREITO PROCESSUAL CIVIL 94 (Brazil).

64. Regarding the admissibility of the writ of security against judicial decisions in
exceptional cases, see Estelita, Mandado de Seguranpa contra Ato Jurisdiccional,
ATTI DEL CONGRESSO INTERNACIONALE DI DIRITTO PROCESSUALE CIVILE 2237 (Italy,
1953); CASA DE Rui BARBOSA, I 0 MANDADO DE SEGURANCA E SUA JURISPRUDiNCIA

278 (Brazil 1961); GALV,O FILHO, supra note 1, at 28; Buzaid, supra note 62, at 145.
65. See CASTRO NUNES, supra note 1, at 117; BRAND,.O CAVALCANTI, supra note

1, at 136; Buzaid, snpra note 62, at 145. The dominant jurisprudential doctrine of
the Federal Supreme Court follows the same orientation. See GALV .O FILHO, supra
note 1, at 156.

66. Consult the draft legislative statute formulated under the auspices of the
Institute of Brazilian Lawyers and by the Federal Council of the Brazilian Bar
Association, Ante-Projeto de Ley do Mandado de Seguranpa (Brazil 1960), in
particular the introduction by Otto Gil and the report of Celestino Si Freire Basilio.
See also OTHON SIDoU, supra note 63, at 337-61.
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constitutional rights against unconstitutional laws and acts can be
accomplished through the writ of security. The one major exception is
the right to personal liberty, which is protected solely by habeas
corpus. 3

7

VIII. THE AMPARO AGAINST ACTS OF SOCIAL GROUPS

The increasing power of economic, social, professional, and po-
litical groups in the pluralist societies of the West can be observed in
recent years. The only exception is Cuba, which has joined the Social-
ist camp. Such groups can affect, on occasion with considerable im-
pact, the human rights of their own members, as well as persons
outside of the organization."8 No nation is immune from this phe-
nomenon, including the Socialist countries, which pride themselves on
having passed to a homogeneous and egalitarian society."

Legal commentators are, therefore, increasingly concerned that
human rights can be infringed not only by public authorities, the
traditional target of constitutional rights remedies, but also by diverse
social groups. 7

0 International scholars have begun an intense look at
this problem, as demonstrated by the colloquium meeting in the city
of Strasbourg, France, in November 1969. That conference was con-
vened to create the International Institute of the Rights of Man (the
Ren6 Cassin Foundation), which refers expressly to the theme of
protecting human rights within private-sector relationships and inter-
actions. More recently, the Ninth International Colloquium of Com-
parative Law, organized in Ottawa, Canada in October 1977 by the
Canadian Center for Comparative Law, took tIp issues relative to

67. In this respect the writ of security must be considered as a -constitutional
guarantee," following the expression of some Brazilian scholars and federal judicial
decisions. See CASTRO NUNES, supra note 1, at 17-174. Materials translated into
English should also be consulted regarding the doctrine and case law of Brazilian
courts, such as KARST, supra note 1, at 646-51; KARST & ROSENN, supra note 1, 99-
125.

68. See Fix Zamudio, Algunos Aspectos de la Proteccidn de los Derechos Hu-
inanos en las Relaciones entre Particulares en Mdxico y Latinoamtrica, [1970] RE-
VISTA JURIDICA VERACRUZANA 5-47 (Mexico), translated to French as Quciques Aspects
de la Protection des Droits de I' Homnme Dans Les Rapports entre Personnel Privdes
au Mexique et en Amerique Latine, II REN CASSIN AMIcORUM DISCIPULORUMQUE
LIBER 279-310 (France 1971).

69. See, inter alia, the brilliant studx of Garcia Pelavo, Introduccidn al Estudio
de los Sistemas Politicos Constitucionales de los Paises Socialistas. [1954] REVISTA DE
LA FACULTAD DE DERECHO 91-130.

70. See Fix Zamudio, supra note 68, Rivero, La Protection des Droits de
I'Hontie dans les Rapports entre Personnes Privees. III RENE CASSIN AMIconuM
DISCIPULORUMQUE LBmE 311 (France 1971).
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safeguarding the individual not only against the public bureaucracy,
but also against the great corporations and labor unions.7

Various Latin American jurisdictions employ the writ of amparo,
among other juridical instruments, as a simple and rapid procedure to
secure constitutional rights in the face of violations by powerful social
groups. From the very beginning, Argentine federal court decisions
permitted the amparo action to remedy acts of private (understood to
be "pressure groups" in legal commentary 7Z) as well as public persons
that violated human rights. The Samuel Kot decision of September 5,
1958 held that the rights of the individual, guaranteed explicitly or
implicitly by the National Constitution, ought to be respected not only
by authorities, but by private citizens. Noting that such protection has
been granted, in particular against infractions by labor unions, the
Court applied the same constitutional principle to the facts of the Kot
case. 73 Other groups subject to amparo litigation include professional
associations, school organizations, and sports agencies.

Although in 1966 the Argentine military government restricted
the reach of amparo to governmental acts,7 4 less than a year later it
developed a parallel procedural instrument called a "summary writ"
(juicio sumarisimo) to defend individual rights against violations by
social groups. 75 The summary writ possesses the same general charac-

71. The three themes pervading this meeting referred specifically to the protec-
tion of the individual against governments, great mercantile enterprises, and labor
unions. The papers and conclusions were published in the edited volume by the
Centre Canadien de Droit Compar6, Travaux d dixi ne Coloquie International de
Droit Compard. Proceedings of the Tenth International Symposium on Comparative
Law (Canada 1973).

72. See S. Linares Quintana, La Doctrina de la Corte Suprerna sobre Amnparo dc
la Libertad y los Grupos de Inters y de Presi6n, [1958] J.A. 1 (Argentina).

73. The facts alleged in the amparo action involved the illegal occupation of a
factory of a group of workers charging labor law violations. In the relevant portion of
the judgment, the Court affirmed:

There is nothing in the letter nor in the spirit of the (Argentine) Constitu-
tion which limits protection of so-called "human rights"--as essential
rights of persons-against attacks emanating solely from governmental
authority. Neither is there anything which authorizes an illegitimate,
grave, or manifest attack against any of the rights constituting liberty, latu
sensu; these rights have adequate constitutional protection, through ha-
beas corpas and the amparo recourse, and not exclusively through ordi-
nary remedies or those of interdicts, transmittals, briefs, offers of proof,
etc. Such constitutional protection applies even though the attacks may
come from other private or organized groups of individuals ....

Besides those works mentioned in supra note 32, see R. Olcese, Procedcncia del
Amparo contra Actos de Particulares, [1970] J.A. 10 (Argentina).

74. Law 16,986 of Oct. 18, 1966, art. 1.
75. NAT'L CODE OF CIVIL AND CRIMINAL PROCEDURE of Sept. 20, 1967, art. 231.
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teristics of the amparo: simplicity, brevity, and remediability, and
was specifically designed to correct private abuses of personal consti-
tutional rights, particularly those committed by "social pressure
groups.

The essential principles established by the Argentine federal
courts prior to the restrictive national law of 1966 decisively influ-
enced the promulgation of the amparo in the constitutional orders of
Bolivia and Paraguay. The Bolivian and Paraguayan Constitutions (in
articles 19 and 17 respectively) left the amparo free to reach acts of
pressure groups (also known as "private persons" (particulares)) viola-
tive of the human rights of citizens in those countries.

In Brazil, Law 1533 of 1951 extended the concept of the target or
respondent authority of the writ of security to include administrators
and representatives of independent state agencies as well as private
persons with functions authorized by the government. On the other
hand, Brazilian court decisions have established that the writ of am-
paro can be utilized against violative acts of professional associations,
labor groups, and public education institutions.76

Articles 8 and 9 of the Guatemalan Law of Amparo, Habeas
Corpus, and Constitutionality opened the amparo system for chal-
lenging not only acts of authorities, strictly defined, but also acts by
managers, bureau chiefs, and presidents of semi-independent or inde-
pendent government agencies. These remedies may apply also to di-
rective bodies of professional associations and other private entities,
such as boards of directors, councils, and governing boards.

Finally, the capacity of the amparo to remedy acts of social
pressure groups is implicit in article 25 of the Inter-American Conven-
tion on Human Rights, concluded in San Jos6, Costa Rica in Novem-
ber 1969. This article grants a right of judicial protection for human
rights violations even though such violations may have been commit-
ted by persons acting in exercise of official functions. Latin American
governments adopted this principle at San Jose, thus recognizing the
protection of amparo regarding actions by social, economic, and polit-
ical groups that threaten constitutionally guaranteed human rights. 77

76. See CASA DE Rui BARBOSA, supra note 64, at 89; GALVAO FILHO, supra note 1,
at 100; WALD, supra note 1, at 162-66.

77. See H. RICORD, Los DERECHOS HUMANOS Y LA ORGANIZACI6N DE LOS ESTADOS
AMEIUCANOS 110-11 (Mexico, 1970).
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IX. THE AMPARO DURING STATES OF EMERGENCY

Latin American constitutions, with the exception of Brazil's,
make no express reference to the propriety of judicial review over acts
of authorities which affect individual rights in emergency situations.
These constitutions limit the general powers exercised by govern-
ments, particularly the executive branch, where grave conflicts may
jeopardize the substantive public rights of the governed. The right to
personal liberty is most frequently threatened under the justification
of "internal" or "external" dangers. It is, therefore, not surprising that
ordinary statutes, and, increasingly, those dealing with emergency
situations, have restricted the exercise of specific instruments for pro-
tecting human rights. The writs of habeas corpus and amparo are the
most common targets of such restrictions. Except for these statutory
proscriptions, there would be no constitutional grounds for limiting
abuses of power by the legislature and, with greater frequency, the
executive. The latter all too often can efficiently exploit its extraordi-
nary powers to legislate in the face of severe social and political
conflicts. 78 Some recent examples suffice as illustrations.

The Guatemalan Law of Public Order of November 30, 1966,
provides the remedy of habeas corpus for persons detained for reasons
of security outlined in article 95 of the statute, but only to prevent
maltreatment at the place of detention. It cannot be used to free the
prisoner. The prisoner may be secured only after an investigation, but
this is not a responsibility of the courts. Also, there is no maximum
time limit on conducting the investigation. The previous maximum
was 30 days, until amendments of November 13, 1970. Article 62 of
the same Law of Public Order provides that acts derived from its
application cannot be impugned by writ of amparo until the declara-
tion of emergency authorized by the statute has expired. 79

Article 2(b) of the Argentine statute of 1966, which regulates the
federal amparo, prohibits amparo against acts which expressly apply
the National Defense Law (Law 16,970 of 1966). This implies a severe
restriction on the efficacy of the writ and has resulted in a substantial
increase in the frequency of constitutional rights violations."0

78. See H. Fix Zanudio, La Proteccidn Procesal de los Derechos Ilumanos en
America Latina y Las Situaciones de Emergencia 11973] EL FoRo 63-75. This was
translated into French by Monique Lions Signoret, in Centre Canadien de Droit
Compar6, supra note 71, at 67-100.

79. AcuIRRE GoDoy, supra note 1, at 23-24.
80. Fiorini, supra note 37, at 1-3.
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The situation was aggravated during the second constitutional
government of General Juan Per6n (1973-76), and again by the new
military coup against the presidency of Isabel Per6n, his widow,
which has resulted in the return to a state of siege.8 1

Article 181 of the Brazilian Constitution of 1969 excluded from
judicial review all acts committed by the Supreme Command of the
Revolution since the coup of March 1964 and validated other federal
acts authorized by the various Institutional Acts. Article 181 expressly
left in effect Institutional Act No. 5 of December 14, 1968, which had
suspended the habeas corpus for political crimes and acts committed
against "national security," "social and economic order," and "the
popular economy," and prohibited judicial intervention against
actions taken to enforce this law.8 The Act also authorized the
President to dissolve the Federal Congress, to intervene in the prov-
inces and cities, to suspend the political rights of citizens, and take
other repressive measures. 83

Fortunately, this provision was repealed by Constitutional
Amendment No. 11, which took effect on January 1, 1979. The
amendment finally appeared to recognize, if not resolve, the inherent
conflict between article 159 of the Federal Constitution of 1969 which
it reaffirmed, and article 181. The final wording almost literally
followed the terms of article 215 of the democratic Constitution of
1946 by providing that "the non-observance of whatever provisions,
relative to the state of siege, determines the illegality of the proceeding
(coacci6n) and authorizes those affected to resort to the judicial
branch."

8 4

This constitutional reform of 1979 came at least partially as a
response to the strong protest registered by the only legal opposition
party, the Democratic Brazilian Movement (MDB), 85 which chal-
lenged against a new law of judicial organization introduced by the
Government in April 1977. MDB leaders refused to approve the bill
until the Government authorized habeas corpus against detentions for

81. This military coup brought with it a new constitutional statute, the ACT FOR

THE NATIONAL REORGANIZATION PROCESS (18 June 1976).
82. See Fix Zamudio, supra note 78, at 34-35. KARST & ROSENN, supra note 1, at

206-219, cite various paragraphs from the INSTITUTIONAL ACTS OF BRAZIL and some
specific judicial decisions during periods of emergency.

83. 2 L. PINTO FERREIRA, CURSO DE DIREITO CONSTITUCIONAL 660-63 (3d ed.
Brazil 1974).

84. Regarding this provision of the 1946 Constitution, see 6 PONTES DE MIRANDA,
COMENTARIOS A CONSTITUICAO DE 1946 446-67 (3d ed. Brazil 1960).

85. See PINTO FEREIRA, supra note 83, at 556-59.
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political reasons. With this solid opposition as a catalyst, the President
of the Republic, General Geisel, invoked Institutional Act No. 5 to
decree suspension of the Congress and to assume "emergency legisla-
tive powers." These actions indicate an initial hard-line reaction
against accepting judicial instruments protecting human rights such as
the writ of security and habeas corpus, and were typical of the re-
sponse of Latin American military governments to crises so frequently
afflicting their respective political systems.

Constitutional Amendment No. ii makes Brazil unique among
these military regimes by upgrading formal access to judicial remedies
when individuals are aggrieved by constitutional rights violations.
This exception is noteworthy and compels further scrutiny as to
whether it will be executed in practice, as well as followed by other
military governments in the region.

The Brazilian development notwithstanding, Latin American
courts have been insecure, vacillating, and timid in the discharge of
their constitutional duty to protect human rights during states of
emergency. A Chilean scholar, Professor Elena Caffarena de Jiles,
wrote that the courts of her country had shown great timidity when
asked to challenge exercises of executive emergency powers. She pub-
lished her book in 1957,86 a period when the Chilean military's politi-
cal role was certainly less dramatic than at the present. 87 Such abuses
of constitutional governments pale into insignificance when compared
with the lack of defense of individuals faced with violations of their
rights by the military government that assumed power in September
1973. That power is effectively absolute, because the courts do not
dare examine, much less resolve, petitions for amparo brought to
defend those detained for political reasons, even though these abuses
have been challenged repeatedly by various institutions and associa-
tions. Furthermore, the situation has been well documented by the
impressive report issued by the United Nations Commission on Hu-
man Rights specifically denouncing the constant violations by the
Chilean military regime.88

Both habeas corpus and the newly adopted "action of amparo" in
the Peruvian Constitution of 1979 protect against all forms of human
rights violations, as discussed above. Professor Domingo Garcia Be-
latinde has detailed the historical erosion of habeas corpus through

86. CAFAIENA DE JILES, supra note 22.
87. Professor Cafarena de Jiles noted only a few exceptions to this general pattern

of excessive self-restraint practiced by the courts. Id. at 21-30.
88. U.N. Doc. E/CN.4/1221 (1977), especially at 221-24, regarding the lack of

independence in the ordinary court system.
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frequent declarations of emergency. During the 1932-45 period alone,
only twelve petitions were filed for habeas corpus relief, compared to
a total of 182 between 1932 and 1970.89

With the advent of military government during the 1968-80
period, the same suspicions of inefficacy linger. Hopefully, re-estab-
lishment of an elected civilian government will prompt the current
Congress and President to expedite a law regulating the amparo
action firmly recognized in article 295 of the new Constitution of
1979.

The Argentine courts have deeply probed the problem of protec-
tion during states of emergency in a nation which has great experience
in such situations, but the decisions of the federal courts reflect vacil-
lation and uncertainty. The Supreme Court, for example, formulated
the thesis that the state of siege as outlined in article 23 of the Consti-
tution constitutes a political act not susceptible to judicial review. 0

On the other hand, this tenet has not been absolute and slowly the
courts have created the concept of "reasonability" to evaluate powers
of emergency established during the state of siege. Theoretically, this
permits the courts to decide if the government's acts or dispositions
affecting human rights during exceptional circumstances may be exer-
cised within the limits established by the National Constitution. Such
requests may come before the courts through the traditional instru-
ments specified for such purposes, particularly the writ of amparo and
habeas corpus. 9 ' According to the distinguished Argentine scholar
German J. Bidart Campos, the state of siege does not imply the lack of
judicial competence both to entertain and to decide amparo cases that
involve legal restrictions having nothing whatever to do with the
reasons for the emergency.9 2

In sum, it can be generally established that the writ of amparo,
as consecrated in several Latin American constititutions, is diminished
in practice because of constant declarations of emergency. When
issued by military governments, these declarations substantially ag-
gravate abuses of individual rights occurring under their authority.
Unfortunately, military rule is on the rise in Latin America. This

89. GARCiA BELAUNDE, supra note 44, at 14-22.
90. See Linares Quintana, Control Judicial de los Gobernos de Facto, FEST-

scHprir FOR KARL LOEWENSTEIN 312 (Germany 1971).
91. See the meticulous jurisprudential review of Vocos Consesa, El Estado de

Sitio en la Jurisprudencia de la Carte Supreme Nacional, desde 1863 hosta el 30 Junio
de 1970, [1970] J.A. 57 (Argentina). KARST & ROSENN, supra note 1, at 224-35.

92. BIDART CAMPOS, supra note 1, at 276-77.
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underscores the need to restore the protective arm of the amparo for
the effective vindication of individual constitutional rights.

Only if the amparo is admissible under emergency situations can
one speak of true procedural safeguards for human rights in Latin
America. At the Seminar on Amparo, Habeas Corpus, and other
Similar Remedies sponsored by the United Nations in Mexico City in
August 1961, the majority of delegates, predominately Latin Ameri-
cans, agreed that the courts should have the power to decide as to the
legality of measures adopted by the authorities during declarations of
emergency. 

93

X. THE LATIN AMERCAN AMPARO

The amparo proceeding can be established throughout Latin
America as evidenced by its adoption, at least formally, in several
Latin American countries. Hopefully, it will not only be extended to
others not yet embracing it, but will also become effective in those
countries which have. There are several reasons why this possibility
seems viable.

In the first place, the American Declaration and the Convention
on Human Rights (in articles 18 and 25 respectively) obligate the
signatory nations to perfect or introduce legislatively the writ of am-
paro as the protective instrument on behalf of constitutionally defined
human rights. 94 A number of different doctrinal efforts have been
initiated to fix the bases or common principles which can be used to
harmonize Latin American statutory provisions regulating the am-
paro proceeding.

In the meetings on Comparative Argentine and Uruguayan Law,
convening in Montevideo during August 15-17, 1962, participants
elaborated common bases for the execution of the action of amparo in
Argentina and Uruguay. Drafters of the proposal were aware that
Uruguay had not introduced this protective institution, despite several
efforts to do so. This possibility now seems all the more difficult with
the authoritarian rule of the armed forces in this small country, once
the model of constitutional government.9"

93. See U.N. Doc. ST-TAO-HR-12 (New York, 1962), at 26 and 97-108 for a
review of the discussions.

94. See Trejos, Organos y Procedimientos de Proteccidn de los Derechos Hu-
manos en la Convenci6n Americana, [1977] LA TUT"ELA DE LOS DFRECHOS HUMANOS
61 (Costa Rica).

95. The conclusions of these conferences can be found in Ram6n Real, La Acci6n
de Amparo en la Jurisprudencia Argentina y ante el Derecho Uruguayo, [1963]
REVISTA DE LA FACULTAD DE DERECHO Y CIENCIAS SOCIALES 146 (Uruguay).
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Delegates to the Second International Congress and Third Latin
American Meeting on Procedural Law of Sdo Paulo in September
1962, proposed that the Mexican amparo and the Brazilian Writ of
Security provide the basis for a unitary system of protecting human
rights. "  A broader support base for creating effective protection, as
founded in "those common elements already in existence,"' 97 was rec-
ommended by the Fourth Latin American Meeting in Procedural Law
at Caracas and Valencia, Venezuela in March and April of 1967.

Various Latin American scholars have formulated regulative
models of an instrument that can serve for all nations in the Conti-
nent. The Argentine commentator, Carlos SAnchez Viamonte, pro-
posed that the protective scope of habeas corpus, already established
in the majority of Latin American states, be extended to include all
human constitutional rights. It would appear in the form of the
amparo and not exclude personal liberty from its reach.""

The Brazilian commentator, J.M. Othon Sidou, presented to the
aforementioned Third Meeting of Procedural Law in Sdo Paulo a
proposal specifying uniform elements in a procedural instrument to
safeguard constitutional rights in Latin America. He invoked no less
authority that the American and Universal Declarations of the Rights
of Man, as well as doctrinal essays, court decisions, and legislative
enactments up to that date (1962). o9

Finally, this author proposed a uniform code for adopting a
Latin American Writ of Amparo in his keynote address before the
Fourth Latin American Meeting on Procedural Law in 1967.100

The foregoing exposition supports the conclusion that despite the
darkness falling on Latin American human rights in the wake of
numerous military dictatorships, there is some hope that these obsta-

96. See Gil, Introdupdo a Coletanea de Estudos sobre o Mandado de Se-
gvranca, [1963] ESTUDOS SOBu_ o MANDADO DE SECURANfA 24 (Brazil). It would
be helpful to transcribe Point Three of the recommendations:

The Congress stresses the suitability of developing studies under Institutes
of Procedural Law of Latin America directed toward drafting a legal
model that will establish a system of rules capable of sustaining the man
against the arbitrariness of the agents of governmental power.

97. The pertinent conclusions were published in [1967] REVISTA IBEROAMERICANA
DE DERECHO PROCESAL 323 (Spain).

98. C SANCHEZ VIAMONTE, EL HABEAS CORPUS: CARAN'IA DE LIBERTAD (2d ed.
Argentina 1956): Faustino d' Hers, Visi6n Inlegral del Amparo eo el Habeas Corps
de Sanchez. [19661 LA LEY I (Argentina).

99. For an outline of this model, see Gil, supra note 96, at 12-156.
100. See Fix Zamudio, La Proteccidn Procesal de las Garantias Individuales en

America Latina. [1967] REVISTA IBEROAMERICANA DE DERECHO PROCESAL 460-64
(Spain).
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cles will be overcome. We may then be able to speak of true Latin
American amparo. At that time the century-old experience of the
Mexican amparo can serve to guide legislation that has or will yet
introduce this noble institution for protecting the personal dignity and
liberty of Latin Americans.


