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land. III. The In tro duc tion of the Jury in France. IV. Di ver -
gence from Eng lish Model. V. De vel op ments un der In flu ence

of the Eu ro pean Con ven tion. VI. Con clu sion.

 I. INTRO DUC TION

It is well known that the jury de vel oped on Eng lish soil and that it be -
came an out stand ing fea ture of the An glo-Amer i can trial pro ce dure. The
in sti tu tion also had a de ter min ing in flu ence on the other char ac ter is tics
of the an glo-amer i can sys tem. In es sence this en tails that the trial is a
con tin u ous pro cess dur ing which oral ev i dence, in con for mity with the
rules of ad mis si bil ity, is pre sented di rectly to the Court.

What is not well known is the ex act or i gin of the jury. The rea son is that
its or i gin is shrouded in the dark ness of the Mid dle Ages in Eng land. An un -
known au thor re marked suc cinctly that “its or i gin is lost in the night of
time”.2 In or der to glean some facts sur round ing the birth of the jury it is
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nec es sary to go back in his tory to the lat ter half of the 12th cen tury in Eng -
land, when Henri II, count of Anjou, ruled over this do main and large parts
of pres ent-day France.3

II. THE BIRTH OF THE JURY IN ENGLAND

The birth of the jury must be seen against the back ground of the an ar -
chy that pre vailed in Eng land in the pe riod prior to Henri II’s suc ces sion
to the throne in Eng land in 1154. This tur moil is viv idly de scribed by
Windeyer:

The stern ru le of the Con que ror, the hars hness of his in fa mous son Ru fus,
and the mo re just, but not less op pres si ve go vern ment of Henry I kept the
feu dal ba ro na ge sub ject to the mo narchy. Tho se Kings es ta blis hed their
pea ce throug hout England, the pea ce of a grim, and of ten cruel, des po -
tism. But the dis rup ti ve for ces of feu da lism bro ke loo se as soon as the
sway of the mo narchy was re la xed; and, du ring the wret ched reign of
Step hen, England ex pe rien ced anarchy and ci vil war at their worst. Great
ba rons be ca me law less and in de pen dent of the Crown. From their cast les
they plun de red the lands of their un for tu na te neigh bours. Their dun geons
they fi lled with un happy vic tims who had no re dress against the tor tu res
and ho rrors in flic ted on them. For ‘ni ne teen long win ters’ the peo ple of
England suf fe red un der many mas ters the mi se ries which the Anglo-Sa xon 
Chro ni cle in its last chap ters so pat he ti cally re cords.4

Al though Henri II did not speak Eng lish and made reg u lar trips to his
do mains in France he is re garded as one of Eng land’s great est kings.5

WOUTER L. DE VOS248

3 This jour ney back in time can be achieved with the as sis tance of inter alia.
Pollock and Maitland, His tory of the Law of Eng land, vol. 1, 1898; Barker An In tro duc -
tion to Eng lish Le gal His tory (1990); Win deyer Lec tures on Le gal His tory (1957); and
Clermont Prin ci ples of Civil Pro ce dure (2005). Al though the epic novel by Ken Follett
en ti tled Pil lars of the Earth (1989) is not a le gal source the his tor i cal set ting de picted in
the book ac cords with the le gal sources. The mam moth story that un folds in this book
gives a fas ci nat ing ac count of the so cial chaos that pre vailed on the eve of Henri II’s as -
cen sion to the throne in Eng land. Knowl edge of this an ar chy gives one in sight into the
steps that Henri II took upon his as sump tion of power, which led to the birth of the jury
in Eng land.

4 Lec tures on Le gal His tory 47. As men tioned above in num. 3, Follett Pil lars of the 
Earth is also in struc tive in this re gard.

5 Win deyer Lec tures on Le gal His tory, num. 4.



Henri II was a mere 21 years old when he be came the King of Eng land.6

But he had such for mi da ble per sonal at trib utes that his ten der age did not 
de ter him from as sert ing his au thor ity from the out set. Apart from re stor -
ing or derly gov ern ment to Eng land he made a last ing con tri bu tion to the
es tab lish ment of the com mon law in Eng land.7 Clermont gives a suc cinct 
de scrip tion of Henri II’s out stand ing abil i ties: “Henry II was able to play 
such a key part in le gal his tory be cause he was an ex cep tional per son. He 
was a man of ac tion and learn ing, im pet u ous and charm ing of splen did
phy sique and over whelm ing will”.8

How ever, the au thor also added that Henri II had cer tain fa tal short -
com ings, which im pacted neg a tively on his reign: “[H]is tem per and
other neg a tive as pects of his tem per a ment got him in volved in the 1170
mur der in the ca the dral of his chan cel lor and arch bishop, Thomas à
Beck et. These two old friends had fallen out in a dis pute over ju ris dic -
tion, namely whether royal or ec cle si as ti cal courts would try ‘criminous
clerks’ or clergy ac cused of crime”.9

De spite this faux pas Henri II is re mem bered for his last ing con tri bu -
tion to the de vel op ment of the law in gen eral and pro ce dural law in par -
tic u lar. Un der his reign the sys tem of royal writs de vel oped and the royal 
courts were es tab lished where the com mon law was shaped within the
frame work of the writ sys tem.10

On Henri II’s as sump tion of power his first task was to re store or der
to the land and to keep the peace. In or der to achieve this it was nec es -
sary to ob tain in for ma tion about inter alia the fol low ing —crimes that
had been com mit ted—, peo ple who had been dis pos sessed of land, who
the right ful own ers of cer tain land were and what the cus toms in a cer tain 
place were.11 The means Henri II em ployed to ob tain this kind of in for -
ma tion was the nor man in quest, a “pre rog a tive right of the Frankish
kings”.12 The king or a royal of fi cial would go to a cer tain neigh bour -
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hood and sum mon a group of men —“the best and most trust wor thy”—
to give true an swers un der oath to ques tions put to them.13 It is clear that
the in for ma tion that these men sup plied was based on their own knowl -
edge of events in the dis trict.14

In due course the in quest pro ce dure be came an im por tant mech a nism
in de cid ing le gal dis putes. The king used it and later con ferred this pre -
rog a tive right on his sub jects.15 From and early stage the prac tice arose to 
call up twelve hon est men to give true an swers un der oath to ques tions
put to them. So, for ex am ple, such a body of men from the dis trict could
be called and sworn (jurata) to tell the truth con cern ing a dis pute re lat ing 
to land be tween the church and the king.16 It seems ev i dent that the name 
“jury” is derived from jurata.

As al luded to above, one of the great leg a cies of Henri II was the es -
tab lish ment of the royal courts at West min ster, where the com mon law
was shaped over the fol low ing cen tu ries.17 He also ap pointed itin er ant
judges who vis ited the coun ties to dis pense jus tice. The judges now be -
came the of fi cials who called upon the body of neigh bours to say the
truth un der oath.18

I pause here to men tion that the frankish in quest pro ce dure, which was 
taken to Eng land by the nor man con quer ors, never de vel oped fur ther on
french soil. In fact, it dis ap peared be cause it was “over whelmed by the
spread of the romano-ca non i cal pro ce dure” dur ing the Mid dle Ages
when dark ness set tled over Eu rope.19 There fore, if it were not for the
nor man in va sion and the em ploy ment of the Frankish in quest by Henri II 
the jury would never have been born. Pollock and Maitland state aptly:

“[B]ut for the con quest of Eng land, [the Frankish in quest] would have 
per ished and long ago have be come a mat ter for the an ti quary”.20
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13 Pollock and Maitland, ibi dem, num. 141. See also Win deyer, Lec tures on Le gal
His tory 60.

14 Cfr. op. cit., nota 12, Win deyer 62.
15 Pollock and Maitland, 144.
16 Cfr. Pollock and Maitland, num. 141. See also Win deyer, Lec tures on Le gal His -

tory, num. 60.
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19 Ibi dem, 141.
20 Idem.



It should be clear from this brief his tor i cal sur vey that the jury, which
has been de scribed as a “‘pal la dium of [Eng lish] lib er ties’ is in its or i gin
not Eng lish but Frankish, not pop u lar but royal”.21

I do not in tend to trace the fur ther de vel op ment of the jury in Eng land
in any de tail, be cause it is now the ap pro pri ate mo ment to turn to events in 
France. Suf fice it to say that the jury un der went a grad ual but dra matic
change of char ac ter dur ing the five cen tu ries af ter the reign of Henri II.
White de scribes this de vel op ment as fol lows:

As po pu la tion in crea sed and every day ac ti vi ties grew mo re com plex, it de -
ve lo ped that neigh bours knew litt le or not hing of the facts in dis pu te. It
was then that wit nes ses who did not know so me facts we re ca lled in to
supply the re qui si te in for ma tion… [T]he jury laid asi de its old cha rac -
ter…The very thing… [i. e. per so nal know led ge] … that qua li fied a man
for jury ser vi ce in the ol den ti mes, at a much la ter da te dis qua li fied him.22

The pro cess of trans for ma tion was con cluded in the 17th cen tury,
when it was de cided that a wit ness “swears but to what he hath heard or
seen to what hath fallen un der his senses. But a jury-man swears to what
he can in fer and con clude from the tes ti mony of such wit nesses…”.23

Be fore leav ing Eng lish soil I would like to men tion an in ter est ing fea -
ture of the early jury trial. From an early stage the prac tice arose among
judges to in sist on a unan i mous ver dict by the mem bers of the jury.
There are early traces of cases where judges ac cepted ma jor ity ver dicts
but by the lat ter part of the 14th cen tury the prin ci ple of una nim ity was
firmly en trenched. In the words of Baker, “[a] lead ing case of 1367 put
the mat ter be yond doubt; re ject ing the ear lier pre ce dents, the Court held
a ma jor ity ver dict to be void”.24

To coun ter im proper in flu ence and to en cour age una nim ity “[t]he se -
ques tra tion of the jury be came a reg u lar prac tice”.25 This meant that the
ju rors were con fined “with out meat, drink, fire or can dle, or con ver sa tion 
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21 Ibi dem, 142. Win deyer, op. cit., nota 13.
22 “Or i gin and De vel op ment of Trial by Jury” 1961 Tennesee LR 8 15 as quoted by

Schwikkard and Van der Merwe Prin ci ples of Ev i dence 4. See also Win deyer Lec tures
on Le gal His tory 62; and Baker An In tro duc tion to Eng lish Le gal His tory 89.

23  Bushell’s Case 124 ER 1006 1009, idem.
24  An In tro duc tion to Eng lish Le gal His tory 90.
25 Baker 89.



with oth ers un til they were agreed”.26 The pro cess of se ques tra tion was
en forced so strictly, ac cord ing to Baker, that the mem bers of the jury
“be came as pris on ers to the Court”.27

III. THE INTRO DUC TION OF THE JURY IN FRAN CE28

One of the out stand ing fea tures of the an cien re gime in France was the
“op pres sive and se cre tive ju di cial sys tem that rou tinely em ployed tor ture...,
which aroused the most acute sense of pop u lar griev ance”.29 The Rev o lu tion 
of 1789 was, there fore, not only aimed at over throw ing the mon ar chy un der
Louis XVI but also at rad i cally trans form ing the ju di ciary. The idea of a
jury trial in the Eng lish mould had al ready been popu lar ised amongst the le -
gal fra ter nity and in tel lec tu als, prior to the Rev o lu tion, by Montesquieu and
other com men ta tors.30 The rev o lu tion ary fa thers saw in the Eng lish jury an
im por tant pop u lar in sti tu tion, which in volved the or di nary peo ple in the ju -
di cial pro cess and con tained the power of the ju di ciary.31 It is, there fore, not
sur pris ing that they em braced this in sti tu tion with en thu si asm and in tro -
duced both a grand jury (jury d’accusation) and a petty jury (jury de
jugement) based on the Eng lish model.32 There were even pro pos als for the
in tro duc tion of a civil jury but the Con stit u ent As sem bly re jected them.33

Soon af ter Na po leon be came em peror of France in 1804 he abol ished
the grand jury but for rather ob scure rea sons he re tained the petty jury.34

Al though it is not quite clear what his mo tives were, the most prob a ble
rea son for re tain ing the jury trial was that he re garded the jury as a
means to limit the pow ers of the ju di ciary. In Na po leon’s words “a judge 
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26 Idem.
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29 Munday 1993, Le gal Stud ies, pp. 205 y 206.
30 Ibi dem, 206.
31 Idem.
32 Idem.
33 Idem.
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Ibi dem, pp. 206 y 207; Hawkins (ed), op. cit., nota 6, p. 537.



with ju ris dic tion to de ter mine both mat ters of fact and law would be too
pow er ful”.35

An im por tant fea ture of the jury trial in France was that it was per -
ceived as a judg ment by the peo ple.36 And since the peo ple were sov er -
eign it was de creed as early as the year 1791 that there was to be no ap -
peal against a jury’s ver dict.37

The Court in which the jury was in tro duced and in which it be came a
per ma nent fea ture is called the cour d’assises38 This is the Court that
hears the most se ri ous cases, like mur der and rape.39

IV. DIVER GEN CE FROM ENGLISH MODEL

The jury model that was in tro duced in France af ter the Rev o lu tion ad -
hered to the Eng lish ap proach by re cog nis ing a strict di vi sion be tween
law and fact, which fell within the do main of the judges and the jury re -
spec tively.40 As was the case in Eng land, the jury con sisted of twelve
mem bers and ini tially the idea was that they should de lib er ate on their
own and strive to come to a unan i mous ver dict.41 How ever, the French
jury soon started di verg ing from the Eng lish model. As far as a unan i -
mous ver dict is con cerned, it happened from the outset.

1. The prin ci ple of una ni mity

The French never en dorsed the prin ci ple of una nim ity fully. Right
from the out set the jury was al lowed to ren der a ma jor ity ver dict if una -
nim ity could not be achieved.42 Pro vi sion was also made for ju di cial in -
ter ven tion in the de lib er a tions of the jury in the case of a di vided jury.
The judges would then re tire with the jury for a sec ond de lib er a tion to
re solve the mat ter and if a unan i mous ver dict could still not be reached
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35 As quoted by Munday, op. cit., nota 28, p. 208.
36 Cfr. Idem.
37 Idem.
38 Idem. See fur ther the French sources cited in n28 above.
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41 Ibi dem, 216 and 208.
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the case could be de cided by a ma jor ity of the ju rors and judges.43 This
early tra di tion to al low judges to in ter vene in the de lib er a tions of the jury 
led to fur ther legislative changes to the french model.

2. Joint de li be ra tions by jud ges and jury

In the first half of the 19th cen tury the jury gained the right to ex press
them selves on ex ten u at ing cir cum stances and thereby to in flu ence the
sen tence im posed by the col le gial Court. In 1824 the leg is la ture first al -
lowed the jury to make a rec om men da tion on ex ten u at ing cir cum stances
to per suade the Court to im pose a le nient sen tence.44 This was fol lowed
by a law of 1832 that al lowed the jury to make a find ing on ex ten u at ing
cir cum stances, which was bind ing on the Court.45 Since sen tence was re -
garded as a mat ter of law the jury’s in di rect say on sen tence was per -
ceived as an en croach ment on the ter rain of the judges.46 In my view this
was the first step in the di rec tion of al low ing the jury to take part in the
decision on sentence.

In 1881 an im por tant re form was in tro duced, when the leg is la ture
abol ished the au thor ity of the pre sid ing judge of the cour d’assises to de -
liver a sum ming up (le resumé) to the jury. The leg is la ture took this step
be cause judges ap par ently abused their au thor ity in this re gard.47

The next de vel op ment took place in 1908 when a law was passed that
al lowed the jury, hav ing been “de prived of the guid ance of a sum -
ming-up, to in vite the pre sid ing judge to join them in their re tir ing room
to an swer any ques tions they might have”.48 At this point in time, in the
words of Munday, “the Rubicon was crossed”.49 This paved the way for
laws passed in 1932 and 1941, which obliged the judges to re tire to gether
with the jury to de lib er ate on both ques tions of guilt and sen tence.50
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3. The num ber of ju rors

The prin ci ple of twelve ju rors sur vived un til 1941, when it was re -
duced to six. In 1945 the num ber was in creased to seven and, fi nally, in
1958 it was set tled at nine. It was also en acted that at least eight mem -
bers of the Court had to agree to de liver a ver dict of guilty.51 Since the
ju di cial com po nent of the Court con sists of three judges it means that a
con vic tion can only en sue if a ma jor ity of the lay ju rors con curred in the
de ci sion.52

4. Full cir cle

It should be ap par ent from the above sur vey that the jury in France
has come full cir cle. It made its way in em bryo form from french soil to
Eng land in the 11th/12th cen tu ries and then in the late 18th cen tury,
when the jury had reached ma tu rity in Eng land, it was trans planted from
eng lish soil back to France.

V. De ve lop ments un der Influen ce of the Eu ro pean Con ven tion

In the mid 1990’s a de bate com menced in France on the ques tion of
the ab sence of a right to ap peal against a de ci sion of the cour d’assises.
This hap pened as a re sult of the in flu ence of the Eu ro pean Con ven tion
for the Pro tec tion of Hu man Rights and Fun da men tal Free doms of 1950,
which re cog nises the right of ap peal.53 This de bate raised many ques tions 
and many leg is la tive pro pos als were put for ward.54 One of the main
prob lems, about which there was not suf fi cient con sen sus, was how the
ap pel late fo rum should be com posed. For ex am ple, should it be an ap -
peal from peo ple and judges to other peo ple and judges or from peo ple
and judges to a panel con sist ing only of judges? And should the op tion
of an ap peal from peo ple and judges to other peo ple and judges be ac -
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51 Ibi dem, pp. 216 y 217 where this de vel op ment is dis cussed.
52 Ibi dem, p. 217. See also West et al. and Dadomo, op. cit., nota 39.
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Rights Act 1998 (2001) 145.
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cepted, the next ques tion would be, how many people should sit in the
Court of appeal.

I do not in tend to go into the de tail of this de bate and all the pro pos als. 
Suf fice it to say that the no tion of the “sov er eignty of the peo ple”55 won
the day. This thorny is sue was fi nally re solved with a stat ute of 2000,

which pro vides for a cour d’assises d’appPl con sist ing of three judges
and 12 ju rors.56 By pro vid ing for three more peo ple in this Court due
weight was clearly given to the voice of the populace.

VI. CON CLU SION

This sur vey il lus trates the close re la tion ship be tween the char ac ter of
a pro ce dural sys tem and great his toric events in so ci ety. Were it not for
the con quest of Eng land by Wil liam the Con queror in 1066, the an ar chy
in Eng land prior to Henri II’s as cen sion to the throne and the ge nius of
Henri II to re store or der with his pre rog a tive right of an in quest, the jury
would never have been born. And were it not for the french Rev o lu tion
in 1789 the jury would never have made it back to France.
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55 Cfr. Munday, op. cit., nota 28.
56 Loi 2000-516 of 2000-06-15; ar ti cles 380-1 to 380-15 of the Code de Pro ce dure

Pénale.


