
AMERICAN LAW IN THE TWENTIETH
CENTURY: SOME REMARKS

Law ren ce M. FRIEDMAN*

The sub ject of this talk is the trans for ma tion of Amer i can law in the 20th 
cen tury. This of course is an enor mous topic, which is not eas ily cov ered 
in a short talk. Law is not, and never has been, static. It changes with
changes in so ci ety, and in ev ery so ci ety; but, it hardly needs to be said,
that when change in so ci ety is more rapid and more ex treme, the pace of
le gal change is also more rapid and ex treme. And the 20th cen tury, as is
per fectly ob vi ously, was a cen tury of con stant and dra matic change. Ev -
ery field of law un der went sig nif i cant change. Ev ery as pect of both pub -
lic and pri vate law.

Clearly, I can not cover it all —or even most of it. I will, in stead, fo cus 
on a few as pects of Amer i can law in the 20th. cen tury that strike me as
par tic u larly sa lient; and where the changes have been par tic u larly dra -
matic. I am go ing to ap proach the sub ject by start ing out in 1900, and
ask ing: what did the fu ture look like to the men and women who lived
then. How did they ex pect the 20th cen tury to turn out? It seems to me
that re spect able, in tel li gent peo ple in the United States in 1900, if they
thought about the fu ture, might have made a num ber of pre dic tions. I
want to men tion three of these. Two of them turned out to be com pletely
wrong, in the end. The sec ond half of the 20th cen tury com pletely re -
versed ex pec ta tions. The third pre dic tion, how ever, turned out to be cor -
rect— though prob a bly on a scale that no body could have pre dicted at
the be gin ning of the cen tury.

The first pre dic tion had to do with the fu ture of what we could have
called al ready the Amer i can em pire. The United States had been ex pand ing, 
in area and pop u la tion, through out the 19th cen tury. The coun try nearly
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dou bled its size in 1804, with the Lou i si ana Pur chase. I hardly need to
re mind this au di ence that the Mex i can War, in the mid dle of the 19th
cen tury, also added a vast new ter ri tory to the United States, at the ex -
pense of its south ern neigh bor. Later, the United States an nexed Ha waii.
Af ter the war with Spain, at the very end of the cen tury, the United
States ac quired the Phil ip pine Is lands, Puerto Rico, and Guam.

The pe riod was the high point of em pire in gen eral. Queen Vic to ria, who
died in 1901, was the sym bolic head of the Brit ish Em pire, which ruled
about a quar ter of the globe. Al most all of Af rica was part of the im pe rial
sys tem. France, Eng land, Por tu gal, and Ger many had di vided the con ti nent
among them selves. Bel gium con trolled the Congo. Only one or two coun -
tries in Af rica were even nom i nally in de pend ent in 1900. In Asia, the Jap a -
nese were ex pand ing their own em pire. China was a huge, rot ting hulk, at
the mercy of the great pow ers, and in dan ger of be ing chopped into pieces.
In dia was the jewel in the Brit ish crown. The Dutch con trolled In do ne sia.
Even parts of Latin Amer ica were still part of the co lo nial sys tem: the
Guyanas, Brit ish Hon du ras, the Ca rib bean Is lands.

Ide ol o gies of race sup ported the great eu ro pean pow ers, and the
United States, in their im pe rial ad ven tures. The white coun tries be lieved
they were better, more civ i lized, more pow er ful than the coun tries whose 
in hab it ants were peo ple of color. It was the des tiny of the great pow ers
to rule —to spread their gov er nance all over the world. That was a firm
be lief. In the United States, on the do mes tic side, this was the pe riod of
max i mum seg re ga tion of the races. Most af ri can amer i cans in 1900 lived in
the south ern states. They were on the whole poor, largely un ed u cated, and
eco nom i cally de pend ent. Most of them were work ers or ten ants on farms
owned by white land own ers. Blacks had no say in their state gov ern ments.
They did not vote or hold of fice. The Con sti tu tion, in the ory, guar an teed
them cer tain rights, in clud ing the right to vote. But this right, and other
rights, were only the ory. They were sys tem at i cally vi o lated. Blacks who re -
belled against the sys tem were sav agely re pressed. Hun dreds of blacks were 
lynched in the early years of the 20th cen tury, for real or imag ined crimes.
These bru tal hang ings took place in broad day light, be fore huge crowds.
No body was ever pun ished for these in hu man acts.

The fed eral gov ern ment was largely in dif fer ent to the suf fer ing of Af ri -
can-Amer i cans, and to their loss of rights. Fed eral pol icy with re gard to
the na tive tribes was also, from our mod ern stand point, cal lous and ret ro -
grade. In the course of the 19th cen tury, the na tive tribes had been driven
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into re mote and un prom is ing ar eas, the so-called “res er va tions”. They had
been de feated in war, and there were in stances of cru elty to ward the tribes, 
and even mas sa cres. Whites had taken the best land away from the na tive
peo ples. Their cul tures, re li gions, and lan guages were all threat ened with
ex tinc tion; and they were very much un der the thumb of the cen tral gov -
ern ment. On the west coast, in states like Cal i for nia, there was vir u lent ha -
tred of asians, par tic u larly the chi nese. At times, there was out right vi o -
lence against them. The West ern states ag i tated for laws to pre vent the
chi nese from en ter ing the coun try. The chi nese ex clu sion acts, in the late
19th cen tury, and the first years of the 20th cen tury, did ex actly this: it pro -
vided es sen tially that no Chi nese were to en ter the coun try. The law also
made it im pos si ble for any Chi nese per son to be come a nat u ral ized cit i -
zen. Only chi nese ac tu ally born in the United States were en ti tled to the
rights of amer i can cit i zens.

The sec ond pre dic tion that I want to men tion is not un re lated to the
first one. It too re lates to the prog ress of what peo ple at the time con sid -
ered civ i li za tion. De cent, re spect able peo ple felt that they had a right to
ex pect that prog ress— the ad vance ment of learn ing and ed u ca tion, the
ad vance ment of sci ence and tech nol ogy— would bring about the tam ing
of our an i mal in stincts. I re fer here to a war on vice, drunk en ness, gam -
bling, and sex ual mis be hav ior. En light ened peo ple ex pected a vic tory for 
forces of mod er a tion and re spect abil ity. In the later part of the 19th cen -
tury, and in the be gin ning two de cades of the 20th, there was a con certed 
ef fort to fight vice. The bat tle took many forms. Laws against sex ual
con duct were tight ened. For ex am ple, many states raised the age of con -
sent— the age at which a fe male can say “yes” to sex. In some states, the 
age of con sent was raised to 18, which meant that most teen age sex, even 
if en tirely con sen sual, was made crim i nal. The Mann Act, passed in the
early years of the cen tury, made it a crime to trans port a woman across
state lines for pur poses of pros ti tu tion or “other im moral pur poses”.  In
many cit ies, the vice dis tricts were closed down, and the doors of the
broth els were nailed shut. Most ex treme was the en act ment of na tional
pro hi bi tion. The sale of li quor was out lawed. An amend ment to the Con -
sti tu tion made the United States of fi cially “dry”. At the same time, at -
tempts were made to make sure that drunks, crim i nals, pros ti tutes, and
the in sane did not flood the coun try with their rot ten ge netic in her i tance.
A num ber of states, in the early 20th cen tury, passed laws that al lowed or
called for the ster il iza tion of crim i nals or peo ple who were men tally de fi -
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cient.  In a fa mous case, Buck vs. Bell (1927), the United States Supreme
Court up held a Vir ginia law on the sub ject. The vic tim was a woman
who —ac cord ing to the Court— was the daugh ter of a fee ble-minded
mother, was her self fee ble-minded, and had given birth to a fee -
ble-minded child. Ac cord ing to Jus tice Ol i ver Wendell Holmes Jr., who
wrote the opin ion, “three gen er a tions of im be ciles are enough”. Iron i cally, 
mod ern re search has sug gested that Holmes was wrong: none of the three
women was in fact men tally re tarded. But the case does show the in flu -
ence of the eu genic no tions of the day. 

A third pre dic tion would prob a bly have been a pre dic tion as to the
con tin ued rise of the wel fare-reg u la tory state. Al ready, in the 19th cen -
tury, there were signs of growth in this re gard. The In ter state Com merce
Com mis sion Act, passed in the late 1870’s, cre ated a fed eral agency
which had the task of reg u lat ing the in ter state rail road net. The Sherman
An ti trust Act (1890) was an other im por tant ex am ple of fed eral, that is,
na tional in ter ven tion into the econ omy. It out lawed mo nop oly and con -
tracts “in re straint of trade”. But ba si cally, most reg u la tion was weak and 
lo cal in the 19th cen tury; it was at the level of the states and the mu nic i -
pal i ties. It did not take a crys tal ball, how ever, to see signs of change.
The United States pos sessed a gi gan tic land area, spread ing across the
con ti nent; but rail roads, tele phones, and tele graph made dis tance much
less im por tant than it had been in the past, and it was al ready clear that
mar kets were go ing to be na tional, not lo cal.

It is in ter est ing to see what hap pened to each of these three pre dic -
tions later on in the 20th cen tury. As we all know, the age of em pires
came to an end in the 20th cen tury. The First World War brought about
the de struc tion of the Austro-Hun gar ian Em pire; and the Ot to man Em -
pire dis in te grated as well. In the last half of the 20th cen tury, af ter the
end of the Sec ond World War, the im pe rial sys tem col lapsed en tirely.
The Brit ish Em pire dis in te grated, and so did all the other em pires. All of
Af rica be came in de pend ent. Al most all of the is lands of the Ca rib bean
and the Pa cific have be come in de pend ent sov er eign ties. Brit ish Hon du -
ras is now Belize; Dutch Gui ana is now Su ri nam. At the end of the cen -
tury, the So viet em pire also col lapsed, and the So viet Re pub lics all be -
came na tions on their own. Only frag ments re main of the old im pe rial
sys tem. In some ways, im pe ri al ism never died; and the great na tions still
have in or di nate in flu ence, some times over whelm ing in flu ence, in many
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of their for mer col o nies; and one can talk about the im pe ri al ism of the
multi-na tional cor po ra tions. But clearly this is a very dif fer ent kind of
co lo nial ism than the 19th cen tury ever knew.

In side the United States, there has been, since the 1950’s, a kind of rev -
o lu tion in race re la tions. Again, it is the sec ond half of the cen tury that
wit nessed de ci sive change. The first half of the cen tury was, in some
ways, a low point in race re la tions. The Su preme Court, in 1896, had ap -
proved of seg re ga tion— pro vided fa cil i ties were “equal”, they could be
sep a rate (of course, in fact, they were never truly equal). As we al ready
men tioned, in the south of the United States, where most Af ri can-Amer i -
cans lived, they were so cial and le gally sub or di nate, de prived of full cit i zen -
ship rights, and in many ways se verely re pressed. Slowly, the tide be gan to
turn. The le gal sys tem played a role. The NAACP (Na tional As so ci a tion for 
the Ad vance ment of Col ored Peo ple), founded early in the cen tury, brought
a whole se ries of law suits, in an at tempt to get through the courts what the
black pop u la tion could not achieve po lit i cally. The NAACP won a se ries of
cases, but these tended to be de cided on nar row grounds. The cli max of the
strug gle was reached in 1954, when the Su preme Court took the is sue of
seg re ga tion head on. In the fa mous case of Brown vs. Board of Ed u ca tion,
the Su preme Court de clared that sep a rate schools were in her ently un equal;
and struck down school seg re ga tion laws as un con sti tu tional. They vi o lated
the 14th Amend ment, which guar an teed to all cit i zens of the states the
“equal pro tec tion of the laws”.

Of course, seg re ga tion did not end so eas ily, not in the schools, and not
else where. The Su preme Court fol lowed up its de ci sion with oth ers that
went be yond the schools, and out lawed seg re ga tion al to gether. But a gen er -
a tion of strug gle fol lowed, some times vi o lent. In 1964, Con gress fi nally
passed a strong Civil Rights law. It banned dis crim i na tion in hous ing, ed u -
ca tion and em ploy ment; and in ho tels, res tau rants, and the aters. A year later, 
Con gress passed a very strong Vot ing Rights act. This was meant to
guarantee black cit i zens in the south the right to vote. These stat utes were,
on the whole, ef fec tive. Blacks now vote in the south, as they do in the rest 
of the coun try; there are black mem bers of Con gress, black may ors, black
judges. There are still many con tro ver sies over race re la tions —in par tic u -
lar, the de bates about “af fir ma tive ac tion”— and re la tions be tween the races 
are far from ideal, but they are a far cry from what they were in 1900.

For most of amer i can his tory, af ri can-amer i cans were the larg est ra -
cial mi nor ity, and it is im pos si ble to tell the story of the United States
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with out tak ing into ac count the re la tion ships be tween blacks and whites.  
Mil lions of af ri can-amer i cans, in the south ern states, had been slaves,
and af ter the slaves were set free, they were, as we saw, still mem bers of
a kind of lower caste, es pe cially in the south, where the ma jor ity of the
af ri can-amer i cans lived. They were for a long time the only sig nif i cant
ra cial mi nor ity. But at the end of the Mex i can War, the United States
found it self with a sub stan tial pop u la tion of mex i cans, most of them In di -
ans or mes ti zos. In gen eral, the his panic pop u la tion has grown enor -
mously. There are mil lions of mex i cans and mex i can-amer i cans in the Uni-
ted States. There are also mil lions of cu bans, do min i cans, and puerto ri cans
who have moved to the main land. Ap par ently, as of now, there are more
his pan ics in the United States than af ri can-amer i cans. They too have had a
his tory of op pres sion, es pe cially in the South west. They too have ben e fit ted
from the fall out from the civil rights move ment.

The same has been true of other mi nor i ties. There has been a dra matic 
change in le gal and so cial at ti tudes to ward mem bers of the na tive tribes.
There is no lon ger any at tempt to sup press their lan guages and re li gions.
At one time, many chil dren were taken from their homes and sent to
board ing schools, where they were es sen tially detribalized. Acts of Con -
gress were passed to end cus tom ary land ten ure sys tems, and force the
na tives to as sim i late. Now this pol icy has been aban doned. The tribes
have, in deed, a good deal of au ton omy on their lands. Many of the larger 
tribes have their own court sys tems, and ap ply their own cus tom ary laws 
in such ar eas as in her i tance and fam ily re la tions.

Women are hardly a mi nor ity, but as of 1900, women did not vote or
hold of fice. There had been other dis abil i ties, al though most of them
were dis man tled in the 19th cen tury. Women gained the right to vote
around the time of the First World War. At first, al though many women
voted, few women held pub lic of fice. Dra matic changes in gen der re la -
tions oc curred, again, only in the sec ond half of the cen tury. The civil
rights act of 1964, along with its pro vi sions about race, in cluded a pro hi -
bi tion against gen der dis crim i na tion. It be came il le gal to dis crim i nate
against women in hir ing and fir ing, in ed u ca tion, in hous ing. And in
1971, the Su preme Court in ter preted the 14th amend ment to the Con sti -
tu tion —adopted in 1868— to for bid dis crim i na tion on the ba sis of gen -
der. Now the equal ity of the sexes was not only a mat ter of pos i tive law,
it was a con sti tu tional prin ci ple. At least, so the Su preme Court held. 
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Case law, stat utes, and reg u la tions, have forced oc cu pa tions that were
once closed to women to open their doors.

Chi nese ex clu sion had only been the first blow of a se ries of blows
against the old pol icy of al low ing free im mi gra tion into the United
States. Open im mi gra tion, as a gen eral prin ci ple, came un der heavy at -
tack in the be gin ning of the 20th cen tury. Mil lions of im mi grants were
ar riv ing from south ern and East ern Eu rope —Jews, Cath o lics, and East -
ern Or tho dox for the most part. The north ern eu ro pean prot es tants who
formed the bulk of the pop u la tion looked on these new com ers as a threat 
to their way of life.  The im mi gra tion act of 1924 not only con tin ued the
vir tual ex clu sion of Asians, it also dis crim i nated se verely against these
im mi grants from south ern and east ern Eu rope— against ital ians, greeks,
jews, and slavs. The law set up a “na tional quota” sys tem, based on pop -
u la tion fig ures for 1890 be fore the flood of new im mi grants from south -
ern and east ern Eu rope. This “na tional quota” sys tem lasted, ba si cally,
un til 1965. At the pres ent time, of course, al though the coun try has not
re turned, and will not re turn, to a sys tem of un lim ited im mi gra tion, the
most overt dis crim i na tion against mi nor i ties in im mi gra tion law has been 
elim i nated. In deed, to day most of the new im mi grants to the United
States come from span ish speak ing coun tries, and from China. Asians
and his pan ics are also, in some parts of the coun try, of great po lit i cal sig -
nif i cance.

The war on vice raged on for a while. In deed, its high point, as I men -
tioned, was na tional pro hi bi tion, which went into ef fect around 1920. Pro -
hi bi tion was in fact the first ca su alty of the coun ter at tack against the war
on vice. It did not last much more than one de cade. It was con tin u ously
con tro ver sial, dur ing its short life. There was mas sive eva sion par tic u larly
in the cit ies. Il le gal li quor was readily avail able, for any body who wanted
it, and had the money to pay. At the same time, en force ment, al though
spo radic, did fill the coun try’s jails. Pro hi bi tion was some thing of a fail -
ure, in that it did not end drink ing in most parts of the coun try; it was in -
dis put ably a po lit i cal fail ure.

In the sec ond half of the 20th cen tury, there was a dra matic re ver sal of 
for tune. This was the pe riod of the so-called sex ual rev o lu tion; so ci ety,
or large el e ments of it, be came much more per mis sive in mat ters of sex -
ual be hav ior. The law re flected this de vel op ment. The de tails are quite
com pli cated —nec es sar ily so, be cause the United States is a fed eral un -
ion, and the crim i nal codes are state codes, not fed eral codes. There are,
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of course, fed eral crimes, but the or di nary sex ual of fenses were al ways
state crimes. With a few ex cep tions, the states got rid of laws against for -
ni ca tion and adul tery.  Le gally, some reg u la tion of por nog ra phy is still
al lowed— in the ory. In prac tice, most states and cit ies have sim ply given 
up. At one time, there was vig or ous cen sor ship of mov ies and books; but 
this is for all prac ti cal pur poses gone. Any adult can es sen tially see or
read any thing he or she wants. Same-sex be hav ior is per haps the most dra -
matic ex am ple of this trend to ward per mis sive ness. Most of the north ern
and west ern states re pealed their laws against sod omy. The few re main ing
laws of this type were all in the con ser va tive, deeply re li gious south. And in 
2003, in a dra matic move, the United States Su preme Court— re vers ing one 
of its own de ci sions— de clared all of these stat utes un con sti tu tional and
swept them off the stat ute books. In ef fect, what ever con sent ing adults feel
like do ing with or to each other, is now le gal.

The per mis sive so ci ety is not just per mis sive about sex. It is per mis sive
in other ar eas as well. Gam bling was once ei ther for bid den, or strictly lim -
ited. Ca sino gam bling was law ful only in Ne vada. Ne vada was a bar ren
desert state, with very lit tle in the way of an eco nomic base. Gam bling be -
came the main stay of its econ omy, in the course of the 20th cen tury. This
large, flour ish ing in dus try is cen tered on the city of Las Ve gas. To day,
Las Ve gas still has a vi brant, healthy econ omy, and is grow ing very fast.
But it has sub stan tial com pe ti tion for the gam bling busi ness— in At lan tic
City, New Jer sey, for ex am ple. Not only do more and more states al low
gam bling; they pos i tively en cour age it. Many states have lot ter ies, and
col lect mil lions of dol lars from the cit i zens who buy lot tery tick ets. Some
na tive tribes, which are ex empt from the laws of the state in which their
res er va tions are lo cated, make money by run ning gam bling ca si nos. Ri-
verboat ca si nos float down the Mis sis sippi river.

Fam ily law it self has changed, par al lel ing the de vel op ments we just men -
tioned. Since for ni ca tion and adul tery are no lon ger crimes, “co hab i ta tion”
(which used to be called liv ing in sin) is not a crime; and it car ries very lit tle 
so cial stigma. Hun dreds of thou sands of cou ples live to gether with out both -
er ing to get mar ried. The law of di vorce has also changed rather dras ti cally.
In 1900, di vorce was avail able in ev ery amer i can State ex cept one (South
Caro line) in 1900. But di vorce was, in the ory, not easy to get. Stat utes in
each state listed “grounds”for di vorce— typ i cally, adul tery, de ser tion, and
cru elty. The idea was that di vorce was avail able only to an in no cent spouse, 
whose part ner had com mit ted an of fense against mar riage— pro vided the
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of fense was one of the listed “grounds”. Some states were stricter than
oth ers.  In New York, es sen tially the only grounds for  di vorce was adul -
tery. But in New York, as in other states, the law was a hol low shell. If a
New Yorker re ally wanted a di vorce, the law was not as se ri ous an ob sta -
cle as one might think. For one thing, it was easy, if you had the money, to 
travel to Ne vada, where di vorce was a sim pler prop o si tion; and Ne vada
re quired only a few short pe riod of res i dence.

In the ory, too, a col lu sive di vorce was le gally in valid. That is, it was
un ac cept able for hus band and wife to agree to a di vorce, usu ally with the
understanding that she would file suit, and he would just not show up, and
not con test. But in fact col lu sive di vorces were an ev ery day mat ter; and the
over whelm ing ma jor ity of di vorces were, in fact, col lu sive. The judges ac -
cepted. the sit u a tion. This sys tem lasted for about a cen tury. The sit u a tion
was, in ef fect, a kind of stale mate. It was im pos si ble to re form the law, be -
cause too many elites op posed any changes that would ap pear to make di -
vorce too easy to get. In 1970, how ever, Cal i for nia broke the log-jam, and
adopted a new law which be gan a sys tem of so-called no-fault di vorce.
The law was a sharp break with the past. Cal i for nia elim i nated any list of
“grounds” for di vorce. Fault or mis be hav ior was no lon ger an is sue. As
the law was in ter preted in prac tice, ei ther party could get a di vorce, just by 
ask ing for it. Of course, there were still dis putes —some times quite bit ter
ones— about prop erty or cus tody of chil dren. But there was no de fense to
the is sue of di vorce. In deed, the word “di vorce” was elim i nated; the stat -
ute spoke about “dis so lu tion of mar riage”. The no-fault stat ute was also a
sign of the weak ness in what once had been con sid ered tra di tional val ues;
tra di tion ally mar riage was sup posed to be for life, and di vorce, even for
re li gions that ac cepted it, was sup posed to be rare and dif fi cult. And Cal i -
for nia was only the first of the states to adopt no-fault. Within a few years, 
it was avail able in most of the states.

In gen eral, the whole struc ture so care fully put to gether in the late 19th
and early 20th cen tury, whose ob ject was to fos ter re spect abil ity, tra di -
tional sex ual mo res, and the like, has been con signed to the ash-heap.
The one ex cep tion —and it is an im por tant one— con cerns nar cot ics. In
the 19th cen tury, es sen tially, the sale or use of drugs was not a crim i nal
of fense. Not that peo ple thought it was a good idea to be ad dicted to
opium; but pos ses sion, use, and ad dic tion were not sub ject to the pe nal
code. The first key drug laws, state and fed eral, date from about the time
of the First World War. Un like the pro hi bi tion laws, and the laws reg u -
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lat ing sex ual be hav ior, here the laws not only sur vive; they are harsher
than ever. In some states, the pun ish ment for ma jor drug of fenses can be
as se vere as the pun ish ment for mur der. Why so per mis sive a so ci ety is
so harsh on drug laws is an in ter est ing ques tion. The rea sons are, in fact,
some what ob scure. It is of ten said that race plays its usual bale ful role
here. It is cer tainly true that the laws seem to be en forced more harshly
in mi nor ity com mu ni ties than in white, mid dle-class com mu ni ties. I also
sus pect the harsh drug laws have some thing to do with ideas about the
fra gil ity and vul ner a bil ity of chil dren.  The fear that evil peo ple will se -
duce chil dren into drug ad dic tion, from which they can never re ally re -
cover, ab so lutely ter ri fies peo ple.

I have talked about the de cay of tra di tional val ues. Yet Amer ica is an
in tensely re li gious coun try, and al ways has been. Re li gious be liefs and
prac tices are stron ger in the United States than in al most any other de vel -
oped coun try. Other west ern coun tries have, le gally speak ing, trav eled
down the same road— abol ish ing laws against non-vi o lent sex ual be hav -
ior, rec og niz ing co hab i ta tion, ac cept ing por nog ra phy, and so on, et re li -
gion in these coun tries— coun tries like France, Eng land, or It aly— is
very much weaker than in the United States. How can the cul ture of the
United States be so tra di tional, so re li giously de voted, and at the same
time so per mis sive?

I can not prom ise to give you an an swer. The is sue is ob vi ously very
com pli cated. I think part of the an swer lies in the de vel op ment of mod -
ern in di vid u al ism— spe cif i cally, what has been called ex pres sive in di -
vid u al ism. This, ba si cally, re fers to the idea that a per son has the right to
de velop his or her own unique per son al i ties, strengths, wishes, and de -
sires, to the max i mum ex tent pos si ble. Ex pres sive in di vid u al ism is a
char ac ter is tic of all mod ern, west ern coun tries. The im pact in the United
States, how ever, is to neu tral ize one as pect of amer i can re li gi os ity. A
per son in the United States chooses that form of re li gion which best suits 
him or her. Re li gion is a per sonal quest for sal va tion; and the right road
for one per son may not be the right road for an other. Amer i cans tend to
tol er ate all re li gions ex cept the ab sence of re li gion. Their views suit a
kind of so ci ety, and a le gal or der, where peo ple tol er ate wide menu of
be liefs and life-styles. In deed, they are more than tol er ated: they ex ist as
al ter nate, le git i mate forms of spir i tual quest and ex pres sion.

In a sense, the whole civil rights move ment may be seen as an other
sign of ex pres sive in di vid u al ism. The form of le gal or der that evolved in
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the United States can be called an or der char ac ter ized by plu ral equal ity.
There is no state re li gion; there are ma jor ity re li gions, and ma jor ity ways 
of life, ma jor ity lan guages and cul tures, ma jor ity and mi nor ity sex ual
pref er ences; but to a greater ex tent than ever be fore in the past, the State
is neu tral as be tween any of these. So ci ety is neu tral. Of course, this is a
gross over sim pli fi ca tion; more over, there are very def i nite lim its to le git -
i macy. But plu ral equal ity is a strong and grow ing ten dency, in both law
and so ci ety.

We talked about the rights of mi nor i ties, as they de vel oped in the last
half of the 20th cen tury. But the con sti tu tional and so cial rev o lu tion went
far be yond this. There was a gen eral up surge of rights-con scious ness.
There were, for ex am ple, im por tant de vel op ments with re gard to stu -
dents’ rights, and the rights of pris on ers. A se ries of dra matic cases in
fed eral court at tacked the bru tal ity and in dif fer ence of the prison sys tem
in a num ber of states— with some suc cess. In 1964, Con gress passed a
law for bid ding dis crim i na tion in hir ing and fir ing on the ba sis of age.
The orig i nal act pro tected work ers who were over 40, and un der 65.
Later amend ments first raised the up per limit to 70, and then re moved it
al to gether. This had the ef fect of abol ish ing man da tory re tire ment. No
com pany can fire a worker sim ply be cause he or she has reached a par -
tic u lar age. In 1990, Con gress passed the Amer i cans with Dis abil i ties
Act. This es sen tially out lawed dis crim i na tion on the job mar ket against
peo ple with hand i caps. A per son in a wheel chair, for ex am ple, has to be
given a chance to show what he or she can do, so long as the job is one
where the hand i cap does not ab so lutely pre vent per for mance. In deed,
com pa nies have to make rea son able ar range ments to ac com mo date peo ple 
with hand i caps— ramps and el e va tors, for ex am ple, for the per son in the
wheel chair. The idea of lev el ing the play ing field has deep roots in the so -
cial or der, in the age of ex pres sive in di vid u al ism and plu ral equal ity.

We men tioned three pre dic tions at the be gin ning of this talk. The third 
one was the only one of the three which turned out to be cor rect. This
was the pre dic tion that the reg u la tory state would con tinue to grow. And
in fact, it has. When we look back, this de vel op ment seems quite in ev i ta -
ble. It was also in ev i ta ble that the reg u la tory state would  be, more and
more, a na tional mat ter. In the United States, there is a strong tra di tion
of states rights, of lo cal rule, of de cen tral ized gov ern ment. But it is
clearly be yond the power of in di vid ual states to con trol big busi ness—
busi ness that has branches or op er a tions in many of the states, which
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sells its prod ucts in ev ery state, and has, per haps, im por tant in ter na tional
con nec tions. The prob lem of the multi-state busi ness was al ready ev i -
dence in the 1870’s, when the ICC act was passed, as we pointed out.
Mod ern trans port and com mu ni ca tion have cre ated in many ways a sin -
gle, com mon cul ture; it is, among other things, a cul ture of brand names, 
of ad ver tis ing, of mass mar ket ing, of chain stores and fran chises. The
mar ket is more and more a sin gle, na tional mar ket.

The pro cess of ex pand ing the wel fare-reg u la tory state was well un der -
way by the 1930’s; but the New Deal of this de cade ac cel er ated the pro -
cess. It brought in a tre men dous new wave of leg is la tion, to re pair and
con trol a sys tem which seemed to have bro ken down in a se ri ous way.
The fe ver ish ac tiv ity of the New Deal took place against the back ground
of the Great De pres sion. At the height of the De pres sion, a quar ter of the 
pop u la tion was un em ployed. Mil lions had lost their homes and farms as
well as their jobs. Mil lions who had been in the mid dle class found them -
selves at the bot tom of the bar rel. The states were bank rupt and un able to 
cope with the prob lem. There was a tre men dous pub lic de mand that some -
thing be done, and only the fed eral gov ern ment had the power and the
re sources to do it. Frank lin D. Roo se velt was swept into of fice in 1932.
His gov ern ment in sti tuted a mas sive pro gram of pub lic works, in or der to
pro vide jobs for as many peo ple as pos si ble. Leg is la tion tight ened con -
trol over the bank ing sys tem. The Se cu ri ties and Ex change Act set up an
agency to reg u late the stock ex changes, and to try to bring hon esty and
trans par ency into the sale of cor po rate se cu ri ties. A Na tional La bor
Relations Act es tab lished a board with power to pro tect la bor un ions and
guar an tee the right to or ga nize. The gov ern ment be gan a pro gram of build -
ing pub lic hous ing. Ag ri cul tural laws reg u lated the pro duc tion of crops, in
an at tempt to sta bi lize prices. The fed eral gov ern ment in sti tuted a pro gram
of un em ploy ment in sur ance. And, per haps most im por tant of all, the So cial
Se cu rity Act of 1935 brought in a sys tem of old-age and dis abil ity in sur -
ance. Work ers and em ploy ers would both con trib ute money. So cial Se cu rity 
was a pro gram of so cial in sur ance, not wel fare: even mil lion aires could, and 
can, col lect “so cial se cu rity” when they reach re tire ment age, if they have
con trib uted from their earn ings in the past.

The Sec ond World War brought in still more el e ments of a com mand
econ omy, out of sheer ne ces sity. The coun try had to be mo bi lized. Now
there came wage and price con trol, rent con trol, and rules that fo cused
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the econ omy on war pro duc tion. One of the more per ma nent, and sig nif i -
cant, con tri bu tions of war leg is la tion was the so-called GI Bill of Rights,
a mas sive pro gram of aid for vet er ans. The fed eral gov ern ment un der -
took to pay col lege tu i tion, lend money to vet er ans to buy houses in the
sub urbs, and help them start busi nesses.  Af ter the Sec ond World War,
more con ser va tive gov ern ments came into power; but they did not, on
the whole, turn back the clock. Most of the pro grams of the New Deal
had be come ex tremely pop u lar; and they sur vived.

A sec ond burst of reg u la tion came dur ing the ad min is tra tion of
Lyndon John son, in the 1960s. John son de clared a “war on pov erty”, and 
also guided through Con gress a num ber of pro vi sions that dra mat i cally
ex tended the wel fare state. Medicare was the most im por tant of these:
hos pi tal in sur ance and other ben e fits for men and women who were over 
65. This too be came an enor mous pop u lar pro gram. Mean while, the pub lic 
be came more and more con scious of prob lems that af fected the en vi ron -
ment. Since the 1960’s, laws were passed to safe guard wil der ness ar eas, to 
pro tect ma rine mam mals and save en dan gered spe cies from ex tinc tion.
Even more im por tant were acts to guar an tee cleaner air and wa ter, to fight
smog and pol lu tion. Af ter 1980, most ad min is tra tions have been con ser va -
tive; un der Rea gan and the sec ond Bush, very con ser va tive in deed. There
are those who are ideo log i cally op posed to big gov ern ment, and would
like to dis man tle the wel fare-reg u la tory state. There has been a cer tain
amount of de reg u la tion. But the ba sic struc ture of the wel fare and reg u la -
tory state is too pop u lar —and per haps too nec es sary— to be much af -
fected.

One con se quence of the rise of the wel fare-reg u la tory state has been a 
dra matic in crease in the sheer vol ume of law— rules, doc trines, stat utes,
reg u la tions. This has been ac com pa nied by an equally dra matic rise in
the num ber of law yers. The le gal pro fes sion was al ways quite size able
in the United States, com pared to many other West ern coun tries. Now it
be came even larger. At the end of the 20th cen tury, there was some thing
on the or der of a mil lion law yers in the United States. More and more,
too, these law yers prac ticed in large law firms. As re cently as 1950,
there were only a few law firms with more than 100 law yers; and these
few were con cen trated in New York and a few other large cit ies. To day
the larg est law firms have well over 1,000 law yers; and even cit ies of
mod est size have firms of more than 100 law yers. The larg est firms, too,
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have branches in sev eral Amer i can cit ies and, more and more, in such
over seas cen ters as Lon don and To kyo.

An other im por tant change has been what has been called the femini-
zation of the pro fes sion. No women prac ticed law be fore 1870. The pi o neer
women who wanted to prac tice law met with con sid er able re sis tance. At the 
be gin ning of the 20th cen tury, only a hand ful of law yers were women
—one or two per cent of the to tal—. Their num bers grew very slowly for the 
first 60 years or so of the 20th cen tury. In the 1960’s, how ever, the num bers 
be gan to ex plode. To day, in the United States, about a quar ter of all the
law yers are women; and women are ei ther half or just un der half of the stu -
dents in most amer i can law schools. The num ber of women who are part -
ners in big firms is still rather small; but it is grow ing. Be fore the 1970’s,
there were only a tiny num ber of women judges. To day many judges are
women, in clud ing two jus tices of the United States Su preme Court. There
are also many women law pro fes sors and a fair num ber of women who are
deans of law schools.

Many mem bers of the pub lic, to be sure, look askance at the grow ing
le gal pro fes sion. They feel there are far too many law yers for the good of
so ci ety. Law yers have never been the most pop u lar of pro fes sional peo ple. 
They are thought of as clever but con niv ing; as trou ble-mak ers, rather than 
prob lem-solv ers. Yet peo ple need law yers, and turn to law yers for help in
their af fairs. It is clear that in a mod ern so ci ety, a com plex so ci ety, law has 
a ubiq ui tous role. The amer i can sit u a tion is far from unique. In most coun -
tries that have de cent sta tis tics, the num ber of law yers has been ris ing
steadily in the last thirty or forty years.  In a few coun tries —very no ta bly
Ja pan— there are ar ti fi cial re stric tions on the num bers of law yers; but
even in these coun tries, there is pres sure to in crease the size of the bar.
De spite their ap par ent un pop u lar ity, law yers have made them selves in dis -
pens able.

By rep u ta tion, the United States is a li ti gious so ci ety, a so ci ety which
thrives on lit i ga tion, a so ci ety in the midst of a lit i ga tion ex plo sion. Ac tu -
ally, things are not that sim ple; and in many ways, the ev i dence for a lit i -
ga tion ex plo sion is fairly weak. But there is no doubt about the cen tral ity
of law in amer i can so ci ety. The in crease in the num ber of law yers is ev i -
dence of this point; and so too is the fact that the to tal amounts ex pended
on le gal ser vices has been grow ing rap idly. Amer i can so ci ety has got ten
used to the idea of rights, laws, law yers. It has got ten used to the idea that
the courts are an in de pend ent agency for the pro tec tion of ba sic rights. I
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will not re peat the mis takes of 1900, and make pre dic tions about the fu -
ture. But at least for now, I do not see much chance that the cen tral ity of
law in amer i can so ci ety will change ma te ri ally in the 21st cen tury.

This quick sur vey of some changes in the 20th cen tury le gal or der has
fo cused en tirely on the United States. If we look at the his tory of the law in
other coun tries, in the 20th cen tury, we see in many ways some very dra -
matic par al lels. Among de vel oped coun tries in par tic u lar, there has been a
con sid er able amount of what we could call con ver gence: le gal sys tems de -
vel op ing in ways that make them re sem ble each other more closely. There
are in nu mer a ble ex am ples— for in stances, the law of di vorce, which has al -
most ev ery where gone in the di rec tion of no-fault, the laws reg u lat ing sex -
ual be hav ior, the build-up of a wel fare reg u la tory state, the pas sage of laws
out law ing dis crim i na tion, the move ment to ward gen der equal ity.

Ob vi ously, each coun try has its own unique his tory, and its own
unique le gal sys tem. There are ex cep tions to ev ery trend. Chile, for ex -
am ple, is a so ci ety which thus far does not per mit ab so lute di vorce. Each 
coun try has its own le gal tra di tion. Meth ods of train ing law yers, and the
cul ture of law yers, also dif fer mark edly from coun try to coun try; the gap 
be tween com mon law and civil law coun tries at least seems par tic u larly
large. None the less, mod ern coun tries re spond to so cial facts, so cial
forces, so cial de vel op ments, in ways that are ba si cally alike. The prob -
lems are the same; and the so lu tions also tend to be, if not the same, at
least some what sim i lar. Eng land, for ex am ple, is a com mon law coun -
try; Ja pan most cer tainly is not. In the mid dle ages, their le gal sys tems
seemed to have very lit tle in com mon. And to day? Of course, they dif -
fer in all sorts of ways. I know lit tle or noth ing about the Jap a nese le gal 
sys tem; but I know that it has to re spond to is sues of bank ing reg u la -
tion, copy right of com puter soft ware, land-use plan ning, and so on—
prob lems that did not ex ist in the mid dle ages, but which they share
with Eng land. Coun tries com mit ted to de moc racy and the rule of law
have pack ages of ba sic rights, which are quite sim i lar on the whole;
they also tend more and more to have ju di cial re view and pow er ful
con sti tu tional courts. These are traits that were ab sent in the mid dle
ages. The le gal sys tem of the United States, too, has many unique as -
pects. But in the 20th cen tury, and in the 21st as well, it is more and
more part of a rec og niz able fam ily of le gal sys tems, all of them large,
ac tive, and at the very core of their so ci et ies. 
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