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SUMARIO: I. The eu ro pean con sti tu tional iden tity. II. So cial cit i zen -
ship in the Eu ro pean Un ion. III. The per spec tives for the fu ture.

Na tion states con tinue to bear the ba sic re spon si bil i ties for the pro vi sion
of so cial ser vices and the en joy ment of so cial rights. Ac tu ally, the pro cess of 
the elab o ra tion of the Wel fare State has greatly con trib uted to the deep en -
ing of na tional bonds of sol i dar ity within each na tion’s bor ders and the
emer gence of a new type of cit i zen ship, in clud ing so cial rights a par with
the tra di tional civil and po lit i cal free doms. How ever, now a days the ca pac -
ity of na tional gov ern ments to “lock in” and ex ert co er cive rule on the ac -
tiv ity of so cial ac tors (es pe cially of the trans na tional cor po ra tions)1 and the 
al lo ca tion of re sources is se verely lim ited by the on go ing pro cesses of
globalisation. There fore, the role of in ter na tional or gani sa tions and su -
pra-na tional en ti ties will con tinue to grow in the years to come.

The European Un ion (EU) ex pe ri ence in this field is es pe cially im por tant
for two rea sons: First of all be cause it rep re sents a model of so cial and po lit i -
cal in te gra tion much more ad vanced than any other sim i lar endeavour
(NAFTA, Mercosur, etcetera). Sec ondly, and more im por tantly, be cause the 
Eu ro pean model of so cial pro tec tion has unique in sti tu tional features, es pe -
cially in con trast with the An glo-Saxon ri val model.

The Eu ro pean Com mu ni ties has had from the be gin ning a “con sti tu -
tion”, al though an un fin ished one.2 The Eu ro pean Court of Jus tice (from

45

1 Cfr. Muchlinski, P. T., “Hu man Rights and Mul ti na tion als: Is There a Prob lem?”,
In ter na tional Af fairs, vol. 77, n. I, 2001, p. 37.

2 Snyder, F., “EMU Re vis ited: Are We Mak ing a Con sti tu tion? What Con sti tu tion
Are We Mak ing?”, in P. Craig et G. de Burca (dirs.), The Evo lu tion of EU Law, Ox ford,
Ox ford Uni ver sity Press, 1999, pp. 417-473.
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now on ECJ, or sim ply “the Court”) has many times de clared that the
Com mu nity has a con sti tu tional le gal or der, alhtough its fundamendal pro -
vi sions have been dis persed, till now, in 17 treaties. They, most cer tainly,
had an “eco nomic con sti tu tion”, in the sense of a sys tem of fun da men tal le -
gal rules of supralegislative force that reg u late the eco nomic pro cess in re -
la tion with the lim its of gov er nance and de fine the le git i mate na tional lim i -
ta tions to the func tion ing of the mar ket.3 Ac cord ing to the Court cer tain
as pects of its eco nomic Con sti tu tion could not be revised, even through an
amendment of the treaties.

Writ ing in the nine ties, two schol ars at tempted a proph esy re gard ing the 
fu ture of the cit i zen ship rights in the Eu ro pean Un ion:4 Ac cord ing to them, 
for some time to come, what ever will oc cupy the place of the su pra na tional 
Eu ro pean Pol ity, will likely re sem ble a pre-New Deal lib eral state, with, in
Mar shall’s terms, a high level of civil rights, a low level of po lit i cal rights,
an even lower level of so cial rights and the al most com plete ab sence of a
Eu ro pean sys tem of in dus trial cit i zen ship.

This pa per will try to spec u late on these hy poth e ses, ex clu sively from
the le gal per spec tive. More spe cif i cally it will try to an swer the fol low ing
ques tions: Is there to day a Eu ro pean So cial Model (ESM), based on le gally 
en force able so cial rights? Which will be the role of the af fir ma tion of such
rights for its nor ma tive for mu la tion?
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3 See, among oth ers, Sauter, W., “The Eco nomic Con sti tu tion of the Eu ro pean Un -
ion”, 4 Co lum bia Jour nal of Eu ro pean Law, 1998, pp. 27 ff; Jorges, Ch., “The Mar ket
With out the State? The «Eco nomic Con sti tu tion» of the Eu ro pean Com mu nity and the
Re birth of Reg u la tor Pol i cies”, Eu ro pean In te gra tion on line Pa pers (EioP), vol. 1, no.
19, 1997; Mertens de Wilmars, “Réflexions sur l’ordre juridico-économique de la
Communauté européenne”, in J. Dutheil de la Rochere and J. Vandamme, In ter ven tions
publiques et droit communautaire, Paris, Pedone, 1988, p. 1; P. Behrens, “Die
Wirtschaftsverfassung der Europäischen Gemeinschaft”, in G. Braggermeier (Hrsg.),
Verfassungen für ein ziviles Europa, Baden-Baden, No mos, 1994, p. 7; Boscowits, K.,
The Eu ro pean Judge and the Eco nomic Con sti tu tion: the Con tri bu tion of ECJ to the For -
mu la tion of a Con sti tu tional Eco nomic Model of the Eu ro pean Com mu nity, ToS, 2, 2001
(in Greek).

4 Streeck, W. and Schmitte, P., “From Na tional Corporatism to Trans na tional Plu -
ral ism: Or ga nized In ter ests in the Sin gle Eu ro pean Mar ket”, Pol i tics and So ci ety 19,
1991/2, p. 512.
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I. THE EUROPEAN CONSTITUTIONAL IDENTITY

The an swer to the first ques tion is not easy. One could gen er ally that, al -
though, at the Eu ro pean (EU) level, the Eu ro pean So cial Model has not yet
at tained its nor ma tive for mu la tion, it is, how ever, de fined through three
ba sic and uni ver sally ac cepted prin ci ples: a) the rec og ni tion of so cial jus -
tice as a pol icy tar get, b) the ac cep tance of the pro duc tive role of so cial pol -
icy and its contribution to eco nomic ef fi ciency, and c) the de vel op ment of
a high level bar gain ing be tween the so cial part ners.

The ex is tence of a Eu ro pean con sti tu tional iden tity,5 in this sense is un -
de ni ably true, es pe cially by con trast to the Amer i can, or more gen er ally,
the An glo-Saxon par a digm. De spite the os motic pro ce dures be tween the
West ern le gal sys tems, it is still dis cern ible a clear di vid ing line be tween
the Eu ro pean and Amer i can (more gen er ally An glo-Saxon) le gal tra di -
tion.6 The ba sic dis crep an cies are re lated to the func tions of the state, es pe -
cially in its re la tion ship with the civil so ci ety and the mar ket: The main
points of their di ver gence lay on the rec og ni tion of af fir ma tive so cial rights 
and con se quent ob li ga tions of the pub lic power in the frame work of the
so-called Eu ro pean So cial-State, as well as a more sub stan tive con cep tu al -
iza tion of equal ity”.7

In the An glo-Saxon dom i nant le gal ide ol ogy prop erty rights are the
model for all other rights, thereby trans lat ing all sorts of claims into prop -
erty claims and con cep tu al iz ing them in con di tions of ex change of equiv a -
lents.8 This om nip o tence of the mar ket par a digm has forced even the de -
fend ers of the wel fare state to elab o rate a the ory of wel fare pro vi sion as a
“new prop erty”.9 On the con trary, the Eu ro pean model is based to a wider
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5  See, among oth ers, the clas si cal re marks of Häberle, P., “Gemeineuropäisches
Verfassungsrecht”, EuGRZ, 1991, 261; cfr. Arnaud, A. J., Pour une Pensée Juridique
Européenne, Paris, PUF, 1991.

6 Cfr. Friedrich, C. J., Con sti tu tional Gov ern ment and De moc racy: The ory and
Prac tice in Eu rope and Amer ica, 4th ed., 1968.

7 For a re view of this dis cus sion see Katrougalos, G., Con sti tu tion, Law and Rights
in the Wel fare State... and Be yond, Ath ens, A. Sakkoulas, 1998, Chap ter 1 of Sec ond
Part.

8  See, for in stance, N. Fra ser and L. Gordon, “Civil Cit i zen ship Against So cial Cit -
i zen ship? On fee Ide ol ogy of Con tract-ver sus-Char ity”, in B. van Steenbergen (ed.), The
Con di tion of Cit i zen ship, Lon don, Sage, 1994, pp. 90 ff.

9 The “new prop erty” the ory of Ch. Reich (see be low and note 11) had the ad van -
tage to of fer pro ce dural guar an tees for the with drawal of so cial ben e fits, us ing the due
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range of sup port ive values. The most cru cial of them —un der the in flu ence 
of neo-Kantian the o ri za tion— are epit o mized to the trip tych of free -
dom-prop erty-hu man dig nity.10

In con se quence, con trary to the Amer i can one,11 the Eu ro pean State
has not as sole ob li ga tion to ab stain from the vi o la tion of fun da men tal
rights, but also a com pel ling, pos i tive ob li ga tion to pro tect and to pro -
mote them. This as sump tion in ev i ta bly re sults to the un der tak ing of new,
gen eral ob li ga tions for the State.12 There fore, as R. Aron re marked, in
Eu rope “the con cept of State and law is not any more merely neg a tive,
but also pos i tive, in the sense that the law is con sid ered to be not only the
ju rid i cal foun da tion but also the source of the ma te rial con di tions for its
ful fill ment”.13

It has been of ten noted by many schol ars that the con cept of the “State”
it self in Eu rope is closer to the An glo-Amer i can no tion of the Wel fare
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pro cess clause. How ever, thus, as N. Fra ser and L. Gordon re mark (op. cit., pp. 103 ff.):
“Al though they won the right to a hear ing, they won no right to be lifted out of pov erty”. 
For an other crit i cal ap proach of the “new prop erty” ap proach see: E. Sparer, “The Right
to Wel fare”, in N. Dorsen (ed.), The Rights of Amer i cans, What they are, What they
should be, New York, Pan theon, 1970, and the self-crit i cal ac count of Ch. Reich, “Be -
yond the New Prop erty, an Eco log i cal View of Due Pro cess”, Brook lyn Law Re view 56,
1990, 730.

10 See Basta, L., “Con sti tu tions and Peace within States: Mi nor i ties, Hu man Rights
and Wel fare State”, Gen eral Re port for the 4th World Con gress of the In ter na tional As -
so ci a tion of Con sti tu tional Law, To kyo, 1995, pp. 8 ff.; cfr. Denninger, E., “Vielfalt,
Sicherheit und Solidarität, Bin neues Paradigma für Verfassungsgebung und Men-
chenrechtsentwicklung”, in Denninger, E., Menchenrechte und Grundgesetz, Beltz,
Athenaum, Weinheim, 1994, p. 13.

11 The Amer i can con sti tu tional the ory is very re luc tant to rec og nize af fir ma tive con -
sti tu tional rights. The ini tial po si tion of the ju ris pru dence re garded them not as sub jec -
tive, en force able rights but as lar gesse, “gra tu ities” of the state, a kind of pub lic char ity.
See Lynch v. United States, 292 US 571, 577 (1934), com pare Thomp son v. Gleason, 317 
F. 2d 901, 906 (1962), for fur ther dis cus sion cfr. Reich, Ch., “The New Prop erty”, Yale
Law Jour nal 5, 1964, 733. More over, the af fir ma tive ac tion is not con ceived as an ob li -
ga tion of the state in or der to pro mote the sub stan tial equal ity, but rather as a sui-generis
col lec tive com pen sa tion for the in jus tices of the past. There fore, its foun da tion is not the
rec og ni tion of a right, but the “vic tim iza tion” of the re cip i ents. Cfr. Steele, The Con tent
of our Char ac ter. A New Vi sion of Race in Amer ica, New York, St. Mar tin Press, 1990;
Rosanvallon, P., La nou velle ques tion sociale, Paris, Seuil, 1995, pp. 64 ff. 

12  Cfr. Katrougalos, G., Con sti tu tion, Law and Rights in the Wel fare State... and be -
yond, op. cit., pp. 171 ff.

13 Aron, R., Etudes politiques, Paris, Calman Lévy, 1977, p. 242.
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State or even of the “ad min is tra tive state”.14 In any case, all the coun tries in 
West ern Eu rope (with the no ta ble ex cep tion of the United King dom) are
“So cial States” in the sense that they en dorse a fun da men tal con sti tu tional
prin ci ple, which im poses to the Pol ity con sti tu tional ob li ga tions in the so -
cial and eco nomic fields.15

(A nec es sary ca veat: One should not use the terms “wel fare state” and
“so cial state” in ter change ably. As al ready men tioned, the lat ter is a con sti -
tu tional, nor ma tive con cept, whereas the first is de scrip tive and or ga ni za -
tional. In this sense, and de spite im por tant in sti tu tional vari a tions, the wel -
fare state is the uni ver sal type of stale of mo dem times, as a re sponse to a
functional ne ces sity of the cap i tal ist type of or ga ni za tion. The So cial
State (Sozialstaat, Etat So cial), on the con trary, is the con sti tu tional form
of or ga ni za tion of one type of wel fare state, the one that im plies a guid ing 
role of the pub lic power in eco nomic and so cial mat ters and the es tab lish -
ment of so cial rights. In the coun tries where the le gal sys tem con tains
(ex plic itly, by a “So cial State (Sozialstaat) clause or even im plic itly, de -
duced by the whole sys tem of con sti tu tional pro tec tion) such prin ci ple, the
lat ter ful fils mainly three func tions:

a) It al lows the state in ter ven tion ism and di rig isme (and, more gen er -
ally, any kind of af fir ma tive ac tion) in the eco nomic do main. The reg u la -
tion of the econ omy em braces both de mand and sup ply side, from the wage 
lev els and work ing con di tions to the prof its and in vest ments
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14 See, for in stance, Cas per, G., “Chang ing Con cepts of Constitutionalism”, SCtRev,
1989, p. 311, esp. pp. 318-339; Glendon, M. A., “Rights in the Twen ti eth Cen tury Con -
sti tu tions”, U Chi L Rev 59, 1992, p. 519.

15 And that not only by adopt ing ex plic itly the prin ci ple in the form of a “So cial
State’s Clause”, but also, and more of ten, by in cor po rat ing a list of so cial rights to their
Con sti tu tions. It is broadly ac cepted in the Eu ro pean con sti tu tional the ory that struc tural
prin ci ples like the “Rule of law” or the “So cial State” can be de ducted by the over all
corpus of the con sti tu tional leg is la tion, even with out an ex plicit, sol emn ref er ence to them. 
See, for in stance for Greece Tsatsos, D., Con sti tu tional Law, vol. A, Ath ens, Sakkoulas,
1994 (in Greek) for Swit zer land, see Müller, J. P., Soziale Grundrechte in der Verfassung? 
Schwitzeriecher Juristenverein, Referate und Mitteilungen, Heft 4, Basel, 1973, p. 690,
esp. p. 824. Note wor thy is the case of Aus tria, where, al though the Con sti tu tional Court
con sid ers that the Con sti tu tion is so cially and eco nom i cally “neu tral” (VerfGH, e.g. SIg
475/1964, 5831/1968, 1966/1969), ac cepts, nev er the less, the con sti tu tional ob li ga tion of
the State to pro mote the sub stan tial and eco nomic equal ity (sec. Slg 5854/196S,
3160/1957). See for fur ther dis cus sion Wipfelder, H. J., Die verfassung- srechtliche
Kodifizierung sozialer Grundrechte, ZRP 6, 1986.139, p. 142, and the same, ZfS 1982.289.
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b) It ob li gates the pub lic power to in ter fere in the mar ket func tion, in or -
der to guar an tee the ex er cise of ba sic so cial rights, to main tain so cial se cu -
rity and to equal ize ex treme so cial dif fer ences.

c) Fi nally, it for bids the dis man tle ment of the ba sic struc tures of the
wel fare state. There for, USA or Aus tra lia are “wel fare states” but not “so -
cial” ones, as the so cial pol icy has no therein a con sti tu tional foun da tion.
Il lus tra tive is the fact that in the ear lier ju ris pru dence of the Su preme
Court16 what we call in Eu rope “so cial rights” were re garded as lar gesse or
“gra tu ities”, in other words a kind of pub lic char ity. More over, in the rare
cases, in which the US Su preme Court ac cepted the ex is tence of pos i tive
ob li ga tions of the State, it was only for fa vor ing di rectly the in ter ests of
em ploy ers and not of the work ers. So, the Court in ter preted that the due
pro cess clause, de spite its neg a tive for mu la tion, im posed the pos i tive ob li -
ga tion to pro tect the em ploy ers against the acts of pri vate par ties.

The foun da tion of the Eu ro pean So cial Model to the 1aw con trasts also
sharply to other an tag o nist wel fare mod els, as for in stance, the Asian or
Con fu cian one, which is based in the fa mous “Asian val ues”, which stress
the Con fu cian tra di tion of or der, work dis ci pline, ethic, re spon si bil ity

II. SOCIAL CITIZENSHIP IN THE EUROPEAN UNION

How ever, what has been al ready said is true only at the level of the sep a -
rate State-Mem bers (ex cept the UK), not at the level of the EU. The prin ci -
ple of “so cial state” is not em bod ied at the Trea ties, al though the Treaty of
Rome con tained some so cial pro vi sions. The so cial pol icy it self had never
been the most sa lient as pect of the Eu ro pean Un ion. It has been char ac ter -
ized, not quite un jus ti fi ably, as the “step child” of Eu ro pean In te gra tion.17 

The so cial ob jec tives have al ways served as an aux il iary to the eco -
nomic in te gra tion, con ceived prin ci pally as a way of cor rect ing dis tor tions
to the op er a tion of the com mon mar ket . That’s why, con trary to its tra di -
tional func tion at the na tional level, the Eu ro pean so cial pol icy is not of the

GEOR GE KA TROU GA LOS50

16 See the case Lynch v. United States, 292 US 571, 577 (1934), com pare the case
Thomp son v. Gleason, 317 F. 2d 90L 906 (1962). See for a fur ther dis cus sion Ch. Reich,
“The New Prop erty”, cit., p. 733.

17 See Flora, P., “The Na tional Wel fare States and the Eu ro pean In te gra tion”, in
Moreno, L. (ed.), So cial Ex change and Wel fare De vel op ment, Ma drid, Consejo Su pe rior
de Investigaciones Científicas, Instituto de Estudios Sociales Avanzados, 1993, p. 11.
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“mar ket break ing” but of the “mar ket-mak ing” va ri ety . The con cept of a
“so cial di men sion” or “so cial space” of Eu rope,18 in the sense of an in clu -
sive Eu ro pean so cial pol icy, dis tinc tive from the sum of the sep a rated na -
tional so cial pol i cies, was prac ti cally ab sent from the high level po lit i cal
agenda at least till the mid dle of the eight ies, af ter the Venturini Re port. It
is note wor thy that even in now a days the so cial of so cial pol icy set by the
Coun cil in Lis bon are ori ented to wards the pro mo tion of eco nomic com -
pet i tive ness and growth.

Still, one can see a clear evo lu tion ary pro cess, over three pe ri ods of Eu ro -
pean so cial pol icy: One from the Treaty of Rome to the Sin gle Eu ro pean Act
(1957-1987), a sec ond from the Sin gle Eu ro pean Act till the Treaty of Am -
ster dam (1987-1997) and a third one from the Treaty of Am ster dam till to day.

In the first pe riod the bulk of ini tia tives was re lated to the com ple tion of
the sin gle mar ket, by en sur ing the equal ity of treat ment of the im mi grant
work ers through the na tional so cial se cu rity sys tems, in or der to re move the
ob sta cles for the free move ment of la bor (neg a tive in te gra tion).19

In the sec ond pe riod me ba sic con cern was, on the one hand to pre vent
the in sti tu tional de lay in the de vel op ment of so cial pol icy from ob struct -
ing the eco nomic in te gra tion, through the set ting of “min i mal mod els”
and “stan dards” against the so cial dump ing”. On the other hand it was
im per a tive to le git i mize this pro cess, by con struct ing also a so cial “face”
the Un ion. Fol low ing these con sid er ations, the So cial Char ter has been
adopted in 1989. The Chap ter, de spite be ing a non le gally bind ing dec la -
ra tion, it rep re sented a con sid er able ideo log i cal step in pre sent ing a new,
so cial face of the Eu ro pean In sti tu tions. How ever, it is the Treaty on Eu -
ro pean Un ion TEU) and es pe cially its Pro to col and the Agree ment on So -
cial Pol icy which are the ba sic land marks of this pe riod. The White Book
of the Com mis sion (1994)20 has for the first time of fi cially de fined the
“Eu ro pean So cial Model” as a com bi na tion of eco nomic per for mance
and so cial sol i dar ity, based on the so cial con sen sus and the tri par tite ne -
go ti a tions.21
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18 Teague, P., The Eu ro pean Com mu nity: the So cial Di men sion, Lon don, Kogan
Page, 1989.

19 See, for in stance, the case of the ECJ Biaison v. Caisse Regionale d’Assurances
Maladie de Paris, 24/1974.

20 COM 94, 333 fi nal, 1994.
21 Ibi dem, pp. 2 and 3. J. Delors, (De fend ing the Eu ro pean Model of So ci ety, in

Com mis sion of the Eu ro pean Com mu ni ties, DG V, Com bat ing So cial Ex clu sion, Fos -
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Fi nally, in the third pe riod, we have some timid trends to wards the
constitutionalisation of the so cial pol icy. The Treaty of Am ster dam, by re -
for mu lat ing the ar ti cle 117 of the Treaty, has set as ob jec tives of the Un ion
the pro mo tion of em ploy ment, the im prove ment of liv ing and work ing
con di tions, proper so cial pro tec tion, di a logue be tween man age ment and
la bor, sus tain able de vel op ment and the com bat ing of ex clu sion. The ref er -
ence to the Eu ro pean So cial Char ter, ab sent in the Maastricht Treaty, has
re ap peared in the Treaty of Am ster dam.

How ever, the rec og ni tion of so cial en force able rights at the level of the 
Un ion is still a half in sti tu tion al ized prom ise. As al ready men tioned, the ba -
sic goal of the Eu ro pean So cial Pol icy was to fa cil i tate the Eu ro pean in te -
gra tion, by en sur ing the free move ment of work ers, es pe cially through the
ag gre ga tion of el i gi bil ity and so cial se cu rity’s ben e fits for the EU mi -
grants.22 In or der to achieve this goal, and es pe cially to en sure pay ments of
ben e fits from coun try to coun try,23 the Eu ro pean Court of Jus tice has in ter -
preted largely the re lated Reg u la tions and im posed the prin ci ple of
non-dis crim i na tion in all as pects of So cial Se cu rity, al though not in the do -
main of pub lic as sis tance.24

Hence, there is not a right to so cial as sis tance or a right to min i mum in -
come as an en force able right for a EU mi grant to a state that guar an tees
these rights for its cit i zens. For in stance, the ECJ con sid ered in con for mity
to the Eu ro pean Law the de ci sion of FRG to ex pel for eign work ers who
were not el i gi ble for the un em ploy ment ben e fit and have ap plied for pub lic 
as sis tance (Sozialhilfe).
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ter ing In te gra tion, Brussels, 1992, p. 49) de fines this model as “a mixed econ omy, with 
par tic i pa tion of all cit i zens, that com bines the mar ket with the state steer ing and the so -
cial di a logue”. For a fur ther dis cus sion see also M. Aubry, Pour une Eu rope sociale,
Rap port au ministre des Affaires Sociales et de l’emploi, Paris, 1988; Ol. Dutheilet de
Lamothe, “Du Traité de Rome au Traité de Maastricht: La longue marche de l’Europe
sociale”, Dr. Soc. 1993.194, 196; Ch. Charpy, “L’Europe sociale, une priorité pour la
France”, Dr. Soc. 1988. 413; J. van Langendock, “The Role of So cial Se cu rity Sys tems 
in the Com ple tion of the Eu ro pean Mar ket”, Acta Hospitalia, no. 1/1991, pp. 35-57.

22 See prin ci pally the Reg u la tions 1612/1968 and 1408/1971. Cfr. the di rec tives
75/129 of 17/2/1975, 77/187 of 14/2/19977 and 80/987 of 20/10/1980.

23 Cfr. Mosley, H., “The So cial Di men sion of Eu ro pean In te gra tion”, In ter na tional
La bour Re view 129, 1990 147, pp. 150 ff.

24 See Mosley, op. cit., p. 150.
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The free dom of move ment25 im plies the rights to res i dence and to em -
ploy ment. How ever, it is not an ab so lute right. It can be lim ited on grounds
of pub lic se cu rity or pub lic health.26 Ini tially it cov ered only the work ing27

per sons and even to day, de spite its ma te rial ex pan sion, it con cerns only
those who have the means for their sub sis tence. As it is rather the la bor as a
com mod ity28 that is pro tected than the work ers them selves, the lib erty of
the move ment is not des tined to cover in di vid u als that don’t have a steady
in come or a job in the coun try they want to move to.29 Hence, there is a
right to free move ment for eco nomic pur poses, but there is no right to
move to look for better so cial as sis tance, al though EU cit i zens can move in
search of work and have a right to as sis tance for an ini tial pe riod.30

III. THE PERSPECTIVES FOR THE FUTURE

The ab sence of rights of so cial cit i zen ship at the level of the Eu ro pean
Un ion poses se ri ous prob lems not only to the con sol i da tion of the ESM but 
also to the deep en ing of the po lit i cal in te gra tion of the EU, as the el e ments
of po lit i cal so cial and eco nom ics in te gra tion are closely in ter wo ven.
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25 See Bur rows, F., Free Move ment in Eu ro pean Cornmuniry Law, Ox ford, Ox ford
Uni ver sity Press, 1987.

26  Ar ti cle 48, sec. 3 of the Treaty of Rome. The ar ti cle 8 A of the Treaty of Eu ro -
pean Un ion (TEU) rec og nizes also the right to move and re side freely, but “sub ject to
lim i ta tions and con di tions laid down in this Treaty and by the mea sures adopted to give
it ef fect”.

27  The ECJ, how ever, con sid ered that who is “work ing” is a ques tion to be an swered 
by the Eu ro pean law and not by the na tional stan dards. See the cases Levin and Kempf
(Eu ro pean Court Re ports 1986, 1749 ff), and for a fur ther dis cus sion S. Leibfried, “To -
wards a Eu ro pean Wel fare State? On in te grat ing pov erty into the Eu ro pean Com mu nity”, 
in Jones, C. (ed.), New Per spec tives on the Wel fare State in Eu rope, Lon don-New York,
Routledge, 1993.133, p. 147.

28 Cfr. the in ter ven tion of Ad vo cate Gen eral Trabuchhi, quoted by Arnul and E.
Meehan, Cit i zen ship and the Eu ro pean Com mu nity, Lon don, Sage, 1993, p. 132: “The
mi grant worker is not... a mere source of la bour... but a hu man be ing”. The fact that it
was nec es sary to re af firm the hu man qual ity of work ers is il lus tra tive of the le gal men tal -
ity dur ing the first stages of im ple men ta tion of the Eu ro pean Law...

29 See the di rec tives 90/364-366. Cfr. E. Lundberg, “The Pro tec tion of So cial
Rights”, in Drzewicki, K. et al. (eds.), So cial Rights as Hu man Rights, In sti tute for Hu -
man Rights, Åbo, Åbo Academi Uni ver sity, 1994, p. 169.

30 See, among oth ers, Guild, E., “The Le gal Frame work of Cit i zen ship of the Eu ro -
pean Un ion”, in Cesarani and Fulbrook (eds.), Cit i zen ship, Na tion al ity and Mi gra tion in
Eu rope, Lon don, Routledge, 1996.
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There fore, the so-called “dem o cratic def i cit” forms a vi cious cir cle with
the “so cial” one. On the one hand, it is not pos si ble for the EU au thor i ties
and es pe cially for the most ac tive of them, the Com mis sion, to over ride the 
re luc tance of the State-Mem bers to trans fer so cial com pe ten cies to the Un -
ion, to the ex tend they lack im me di ate dem o cratic le git i macy.31 On the
other hand it is not pos si ble to fos ter sup port to a Eu ro pean Super-State
which would not pro mote the fun da men tal in all mem ber states rights.

This re mark has far reach ing con se quences: It is true that is not pos si ble
to at tain the goal of a ESM through the old har mo ni za tion con cept, as a
highly cen tral ized Eu ro pean su pra na tional wel fare state is not likely to
emerge. The prop o si tion of for a de-cen tral ized ESM, re flect ing the di ver -
sity and the na tional pe cu liar i ties of the mem ber states is much more plau -
si ble. In this sense, the ESM will be a mix of na tional and Eu ro pean pol i -
cies, and there will con tinue to be a range of Eu ro pean so cial mod els at the
level of the national members states.

How ever, this “soft” ap proach, based on the Open Co or di na tion Meth -
ods should be ac com pa nied by the con sol i da tion, at the level of the EU, of
the ba sic fun da men tal so cial rights. This is nec es sary be cause the OCM are 
pri mar ily ad dressed to the Mem ber-States and they do not af fect im me di -
ately the in sti tu tional ge om e try of the EU. In the ab sence of a clear con sti -
tu tional foun da tion in the trea ties, the per pet u a tion of the pres ent 1ack of
so cial cit i zen ship could jeop ar dize the pro cess of uni fi ca tion it self and fa -
cil i tate a down wards pro cess of the so cial pro tec tion even at the level of
mem ber-states.

The in cor po ra tion in the new Con sti tu tion of the Eu ro pean Un ion32 of the
Char ter of the Fun da men tal Rights, which in cludes all fun da men tal so cial
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31 Cfr. Flora, P., “The Na tional Wel fare States and the Eu ro pean In te gra tion”, cit.,
pp. 17 and 18: “any at tempt to de velop a stron ger Eu ro pean Wel fare State would lead to
enor mous con flicts at the Eu ro pean level and would cre ate a dem o cratic def i cit, given
the lim ited de moc ra ti za tion of the Eu ro pean Com mu nity”.

32 Its of fi cial ti tle is “Draft Treaty Es tab lish ing a Con sti tu tion for Eu rope”. Of course,
the term “Con sti tu tion” is not en tirely ac cu rate. First of all, be cause, al though drafted by a
con sul ta tive Con ven tion of rep re sen ta tives of Gov ern ments, Eu ro pean and na tional Par lia -
ments, it is ac tu ally a In ter gov ern men tal Treaty. More over, one should have in mind that
the con cepts of state and con sti tu tion are indissociably in ter con nected. The EU is not a
state and never will be one, so it can not have a “tra di tional” Con sti tu tion (see on that, for
in stance, Mancini, G., “Eu rope: the Case for State hood”, Eu ro pean Law Jour nal, 1998,
4/1, pp. 29-42). Its sui generis char ac ter is ana lysed in var i ous theo ri sa tions, which stress
its hy brid char ac ter, as un ion of states and peo ples. The source of EU le git i macy lies si -
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rights rec og nized in com mon by the Mem ber-States, is a very pos i tive step
to wards this di rec tion, pro vided, of course, that the Con sti tu tion would be
adopted. By this way the Char ter, which is to day a po lit i cal non-bind ing
dec la ra tion with some le gal ef fects, es pe cially at the level of in ter pre ta tion, 
will take a le gally bind ing char ac ter.

It is true that the Char ter does not es tab lish any new so cial com pe tence
for the Com mu nity or the Un ion. More over, ac cord ing to ar ti cles 50-51, its 
pro vi sions are ad dressed pri mar ily to the in sti tu tions of the Un ion and sec -
ond ary to the Mem ber States, only when they are im ple ment ing Un ion
law. How ever, its in cor po ra tion in the Con sti tu tion, be sides its le git i ma -
tion ef fects, would have an im por tant con sti tu tional sig nif i cance, as it will
mark the ac cep tance by European Union of the social state principle.

The Con sti tu tion, if and when rat i fied, will unify all the sev en teen ex ist -
ing Trea ties to a sin gle Char ter with supralegislative force. It merges the
three ini tial Com mu ni ties (EC, ECSC, Euratom), and the EU, to one le gal
or der with le gal per son al ity, abol ish ing the “three pil lar struc ture” es tab -
lished by Maastricht Treaty.33 Its so cial pro vi sions are more ad vanced, at
least at the rhe tor i cal level, than all the pre vi ous Com mu nity trea ties. Its ar -
ti cle 3 em braces among the Un ion’s ob jec tives the “so cial mar ket econ -
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mul ta neously with the Mem ber States and their cit i zens, as its leg is la tive com pe tence is
based upon the pow ers ex pressly granted to it by them see, for in stance, D. Curtin, “Be -
twixt and Be tween: De moc racy and Trans par ency in the Gov er nance of the Eu ro pean Un -
ion”, in Win ter, J. A. et al. (eds.), Re form ing the Treaty on Eu ro pean Un ion. The Le gal
De bate, The Hague-Boston-Lon don, Kluwer Law In ter na tional, 1996, pp. 95-121;
Caporaso, J., “The Eu ro pean Un ion and Forms of State: Westphalia, reg u la tory or
post-mod ern”, Jour nal of Com mon Mar ket Stud ies, 1996, 34: 29-52; Shaw, J., “The par a -
dox of the «Eu ro pean Pol ity»“, in Green Cowles, Maria and Smith, Mike (eds.), State of
the Eu ro pean Un ion 5: Risks, Re form, Re sis tance, and Re vival, Ox ford Uni ver sity Press,
2000; Tsatsos, D., “Die europäische Uniongrundordnung, Grundsatzfragen und fünf
Anregungen zum Umdenken anlässlich der Regierungskonferenz 1996”, EuGRZ 1995.287; 
O. Dörr, “Zur Rechtsnatur der Europäischen Un ion”, Europarecht 1995, 30/4, 334-348; I.
Pernice, “Mul ti level Constitutionalism and the Treaty of Am ster dam: Eu ro pean Con sti tu -
tion-Mak ing Re vis ited?”, Common Mar ket Law Re view 1999, 36, pp. 703-750; Curtin, D. 
and Dekker, I., “The EU as a ‘Lay ered’ In ter na tional Or ga ni za tion: In sti tu tional Unity in
Dis guise”, in Craig, P. and G. de Búrca (eds.), The Evo lu tion of EU Law, Ox ford, Ox ford 
Uni ver sity Press, 1999, pp. 83-136; B. de Witte, “The Pil lar Struc ture and the Na ture of
the Eu ro pean Un ion: Greek Tem ple or French Gothic Ca the dral”, in T. Heukels et al.
(eds.), The Eu ro pean Un ion af ter Am ster dam. A Le gal Anal y sis, The Hague, Kluwer
Law In ter na tional, 1998.

33 Till now, the three Com mu ni ties had in ter na tional le gal per son al ity but not the Eu -
ro pean Un ion it self.
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omy”, al though not ex plic itly the “So cial State” prin ci ple. It en dorses,
also, the pro mo tion of so cial jus tice and pro tec tion, the equal ity be tween
women and men, the sol i dar ity be tween gen er a tions and the pro tec tion of
chil dren’s rights. It stresses that the EU shall pro mote eco nomic, so cial and 
ter ri to rial co he sion, and sol i dar ity among Mem ber States.

Still, there are not new com pe ten cies for the EU de riv ing from this ar ti -
cle (or any of the other so cial pro vi sions of the Con sti tu tion), as it is clearly 
de fined in its paragraph 5 that its ob jec tives shall be pur sued by ap pro pri -
ate means, de pend ing on the ex tent to which the rel e vant com pe tences are
at trib uted to the Un ion in the Con sti tu tion. Ac cord ing to ar ti cle 7
paragraph 3, the fun da men tal rights, as guar an teed by the Eu ro pean Con -
ven tion for the Pro tec tion of Hu man Rights and Fun da men tal Free doms,
and as they re sult from the con sti tu tional tra di tions com mon to the Mem -
ber States (hence, also the so cial rights), con sti tute gen eral prin ci ples of
the Un ion’s law. Ar ti cle 11 paragraph 3 stip u lates that the Un ion has com -
pe tence to pro mote and co or di nate the eco nomic and em ploy ment pol i cies
of the Mem ber States and ar ti cle 13 de fines, more pre cisely, that shared
com pe tence (be tween the EU and the Mem ber States) applies in the areas
of social policy and economic, social and territorial cohesion.

The adop tion of the Con sti tu tion would very pos si ble con trib ute to the ac -
tiv ism of the Eu ro pean Court of Jus tice (ECJ) in the do main of so cial pro tec -
tion. In a se ries of cases the Court has de rived bind ing ob li ga tions from pro -
vi sions gen er ally” re garded to be of pro gram matic na ture. Con cern ing the
so cial pol icy, the first lead ing case to this di rec tion was the Defrenne v.
Sabena no 2,34 in which the Court tried to dis so ci ate the eco nomic from the
social pol icy and to as sert the le gal va lid ity of the so cial pro vi sions of
the Trea ties. It ruled that “the fact that the ob jec tives of so cial pol icy laid
down in ar ti cle 117 of the Treaty of Rome are in the na ture of a pro gram,
does not mean that they are de prived of le gal ef fect. They con sti tute an im -
por tant aid, in par tic u lar for the in ter pre ta tions of other pro vi sions of the
Treaty and the so cial leg is la tion”.35

How ever, some schol ars ob serve that the Court is not con sis tent in the
pro tec tion of so cial rights, as it is most likely to fa vor the in ter ests of Eu ro -
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34 ECJ 43/75 Judg ment of 08/04/1976, Defrenne/Sabena, Rec. 1976, p. 455.
35  Cfr. also ECJ Zaera v. Instituto Nacional de la Seguridad So cial, Case 126/86,

ECR 3697.
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pean In te gra tion over any thing else.36 For in stance, it has —al ready in
1967—37 prac ti cally aban doned the goal of har mo ni za tion of na tional so -
cial pol i cies, stip u lat ing that the aim of the Treaty of Rome is not the equal -
iza tion of the so cial se cu rity pro vi sions around Eu rope. There fore, the in -
clu sion of a “clause of So cial State” in the treaty would fa cil i tate its
ac tiv ism, as, in this case, the pro tec tion of so cial rights and the deep en ing
of the Eu ro pean in te gra tion would be two com ple men tary and mu tu ally
en force able goals.

As “Comité des sages” (a con sul ta tive com mit tee set up by the Com -
mis sion in or der to ex am ine what might be come of the Com mu nity Char -
ter of So cial Rights in con nec tion with the re view of the Eu ro pean Un ion
Trea ties) stated, “Eu rope can not be built on a short fall in cit i zen ship.
Europe will be a Eu rope for ev ery one, for all its cit i zens, or it will be noth -
ing. It will not tackle the chal lenges now fac ing it, does not strengthen its
so cial di men sion and dem on strate its abil ity to en sure that fun da men tal so -
cial rights are re spected and ap plied”.38
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36 Cfr. A. O’Neil, “The Eu ro pean Court of Jus tice. Tak ing rights se ri ously?”, Com -
mon Mar ket Law Re view 29, 1992.

37 See ECJ 2/67, Judg ment of 05/07/1967, De Moor/Caisse de pen sion des employés
privés, Rec. 1967, p. 255.

38 Eu ro pean Com mis sion, For a Eu rope of Civil and So cial Rights, Re port by the
Com mit tee des Sages, Of fice for Of fi cial Pub li ca tions of the Eu ro pean Com mu ni ties,
Lux em bourg, 1996.
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