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SUMMARY: I. Fe de ra lism in the U. S.: law and po li tic scien ce. II. Fe -
de ra lism and Cons ti tu tio nal Law. III. The dra ma tic chan ge. IV. Skunk 
at the gar den party? V. Ru mi na tions about fe de ra lism and re gio na -

lism out si de the U.S.

Fed er al ism is a hot topic these days. Not so many years ago, I would
have laughed had some one said this. In the United States, the in ter est ing
is sues of fed er al ism were thought to have been long-set tled, and there
was lit tle rea son to be lieve that fed er al ism would be a topic of much in -
ter est in the rest of the world. Of course, there were fed eral sys tems and
fed er al ism was im por tant for the day to day func tion ing of re gimes, but
as a topic of in tel lec tual in ter est, it seemed bar ren. What more could be
said about it? My, how things have changed! De vo lu tion, re gion al ism,
the evo lu tion of the Eu ro pean Un ion, and even U.S. Con sti tu tional Law
have brought the topic back to the fore. The or ga niz ers of this con fer ence 
are to be com mended for the timely at ten tion to this im por tant topic, and
for at tracting so many em i nent schol ars from around the world.

The world wide spread of de moc racy is prob a bly the most sig nif i cant
po lit i cal event of our era, but the al lo ca tion of power be tween the cen ter
and the lo cal is an is sue of much im por tance both in the ac tual con struc tion
of re gimes and in the schol arly lit er a ture. De cen tral iza tion, de vo lu tion,
fed er al ism are words that dom i nate many dis cus sions about re gimes
around the world.1 And surely what is tran spir ing with re gard to the Eu -
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1 As one ex am ple, see Ro dri guez, Vic to ria, De cen tral iza tion in Mex ico: from
Reforma Mu nic i pal to Solidaridad to Nuevo Federalismo, Boul der Co:, Westview Press,
1997.
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ropean Un ion is one of the great po lit i cal ex per i ments of our time. While
many Europeanists in sist that fed er al ism is an in ap pro pri ate way to de -
scribe what is go ing on there, one is tempted to say that if it walks like a
duck, and quacks like a duck... Whether or not one calls the Eu ro pean
Union a fed eral sys tem de pends upon one’s def i ni tion of fed er al ism, but
the strug gles are no doubt about power at the cen ter vs. power at the level
of the states. Even as the mess in Iraq is wres tled with, many are talk ing
about the need for a fed eral struc ture to ac com mo date the very dif fer ent re -
li gious and eth nic com mu ni ties there. Like wise, in other ar eas of the world
where se ces sion ist move ments are oc cur ring, some are ar gu ing that the re -
sponse should be to cre ate fed eral sys tems and not al low se ces sion.2 There
has also been a sur pris ing turn with re gard to fed er al ism in the United
States. Re cent rul ings by the U.S. Su preme Court have staged a “re vival”
of fed er al ism. As would be ex pected, ar ti cles in law re views have pro lif er -
ated on the topic in re cent years. What had come to be seen as a bor ing
topic, at least among many schol ars in the United States, is now a topic of
great rel e vance and in ter est.

Any topic this im por tant will have many lev els of com plex ity. First, of
course is what do we mean by fed er al ism, re gion al ism, de cen tral iza tion,
etc. Even if we agree on def i ni tions, there will un doubt edly be a range of
opin ions about the de sir abil ity of fed eral struc tures; but as a gen eral prop o -
si tion, there seems to be a fair amount of en thu si asm for in creas ingly de -
cen tral ized gov ern ing. I fear that I may be per ceived to be the skunk at the
gar den party. This is ironic be cause I am a stu dent of the coun try that many
credit for hav ing de vel oped the con cept of fed er al ism; in deed some have
said that fed er al ism is the only orig i nal con tri bu tion made by the United
States to po lit i cal the ory. More over, fed er al ism is so much a part of our
struc ture that it would be un think able not to have a fed eral sys tem. How -
ever, in a world where de cen tral iza tion, de vo lu tion, and fed eral-like struc -
tures such as the Eu ro pean Un ion are be ing cel e brated, I come with a
some what crit i cal, or at least a cau tion ary tale. 

This pa per is di vided into two main parts. First, I be gin by ex am in ing
the state of fed er al ism in the United States, and I at tempt to ex plain some
dra matic re cent changes. I then of fer rea sons for why the ex pe ri ence of the
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2 See Horowitz, Don ald, “Se ces sion as a Prob lem of Po lit i cal and Con sti tu tional
The ory”, Pa per pre sented at Con sti tu tional The ory Sem i nar, Uni ver sity of Texas Law
School, Fall 2003.
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United States re strains my en thu si asm about fed er al ism. Then, be cause of
the unique op por tu nity this con fer ence pro vides to be with so many dis tin -
guished schol ars of fed er al ism, I take the op por tu nity to put forth some
ideas for their re ac tion about fed er al ism and re gion al ism more gen er ally. I
do so hum bly, how ever, be cause I ru mi nate about ar eas other than the
United States where these schol ars have far more ex per tise than I.

I. FEDERALISM IN THE U.S.: LAW AND POLITICAL SCIENCE

I write this es say as some one who wears two hats. I am both a pro fes sor
of law and a pro fes sor of po lit i cal sci ence. In some coun tries, those dis ci -
plines are so sep a rate that to blend the two seems strange. In other con texts,
the only thing re mark able about not ing that one is a pro fes sor in both dis ci -
plines is that one chooses to men tion it. I do so here be cause I shall try to per -
form sev eral sep a rate tasks to day, some of which draw more on the law and
oth ers that draw on po lit i cal sci ence. I also make note of dif fer ent dis ci plines 
to point out that in many ways the dif fer ent lit er a tures on fed er al ism in the
United States have very dif fer ent foci. De pend ing upon which lit er a ture one
reads, one might get a very dif fer ent im pres sion of what is ac tu ally hap pen -
ing and what ques tions are con sid ered im por tant. The lit er a tures of ten start
at the same place the found ing. The way the United States was formed from
thir teen col o nies sets the pa ram e ters. Both lit er a tures pay spe cial at ten tion to 
the the ory of fed er al ism, es pe cially as dis cussed in the Fed er al ist Papers,3

and lately, increased at ten tion has been paid to the writ ings of the antifed -
er al ists.4 Both law and po lit i cal sci ence ad dress the val ues that are to be
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3 The Fed er al ists Pa pers were orig i nally pieces writ ten by James Mad i son, Al ex an -
der Ham il ton, and John Jay un der the pen name of Publius as an ef fort to con vince the
peo ple of New York to vote for the U.S. Con sti tu tion. De spite their prac ti cal pur pose,
they con tain some of the most im por tant po lit i cal the ory about the United States and are
still ref er enced to day along side the Dec la ra tion of In de pend ence as im por tant doc u -
ments to help un der stand the gov ern ment that was cre ated.

4 Ter mi nol ogy can get a bit con fus ing here. His tor i cally, the Fed er al ists were those
who fa vored cre at ing a na tion rather than re tain ing a loose con fed er a tion of states. As
such, their ar gu ments were de signed to ar gue for the ben e fits of giv ing cer tain pow ers to
the na tional gov ern ment and cre at ing a fed eral sys tem rather than a con fed er a tion. The
re al ity at the time was such that it was un think able to move all power to a na tional gov -
ern ment. Of course, af ter the na tion was cre ated, those who had been fed er al ists and sup -
ported the cre ation of the United States did not all agree on how much power should be
give to the fed eral (na tional) gov ern ment. The de vel op ment of po lit i cal par ties led to a
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served by a fed eral struc ture. Soon, how ever, the fo cus of the literatures di -
verges. This is not un usual given that they are dif fer ent dis ci plines. More -
over it is not the case that le gal schol ars and po lit i cal sci en tists com pletely
ig nore each other or have com pletely un re lated con cerns, but their foci and
per spec tives tend to dif fer. Over sim pli fy ing, the le gal lit er a ture tends to fo -
cus on the ques tion of sov er eign power and the role of the courts as ref eree
in such ques tions, while the so cial sci ence and eco nomic lit er a tures tend to
look at how power is be ing al lo cated em pir i cally and how the sys tem ac tu -
ally works.

Le gal schol ars came to be less and less in ter ested in fed er al ism. Read ing 
the le gal lit er a ture un til the mid-1990’s, one might have the im pres sion
that is sues in volv ing fed er al ism had at one time been very im por tant, but it
was no lon ger a ques tion of great the o ret i cal in ter est. The im por tant Con -
sti tu tional and le gal is sues in volved with fed er al ism had the o ret i cally been 
set tled since the late 1930’s. To be sure, many le gal schol ars noted that
states re tained much power, and there were de bates about whether there
were “po lit i cal safe guards” to fed er al ism that would pro tect states de spite
the re treat of courts from pro tect ing their sov er eignty.5 The re al ity of our
fed eral sys tem also posed some prac ti cal con sid er ations for le gal schol ar -
ship. But given the Su preme Court’s long and per sis tent re treat form en forc -
ing lim its on the na tional gov ern ment, schol arly in ter est waned. Mean while
in the pub lic pol icy lit er a ture, fed er al ism was alive and kick ing. Many books 
and ar ti cles were be ing writ ten about in ter gov ern men tal re la tions and “fis cal 
fed er al ism” es pe cially as the Nixon ad min is tra tion ex per i mented with new
in ter gov ern men tal re la tion ships. The fed eral gov ernment was shift ing the
ways it trans ferred money to the states. Cat e gor i cal grants from the fed eral
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Fed er al ist Party, whose mem bers in cluded the likes of John Ad ams, Al ex an der Ham il ton, 
and Chief Jus tice John Mar shall, that fa vored more power for the na tional gov ern ment.
Their po lit i cal op po nents gen er ally en vi sioned more pow ers be ing re tained by the states,
the most no ta ble fig ure be ing Thomas Jef fer son. As such, they were “anti-fed er al ists” as
it re lated to the Fed er al ist po lit i cal party, but it did not mean that they agreed with the
old anti-fed er al ists who had op posed the cre ation of the United States. To day, when one
calls one self a fed er al ist, it usu ally means that one is in fa vor of re duc ing the power of
the fed eral (na tional) gov ern ment in fa vor of the states, as in the ex am ple of the or ga ni -
za tion known as “The Fed er al ist So ci ety”. But say ing one is a fed eral man or has a fed -
eral per spec tive would gen er ally mean one fa vor ing the na tional gov ern ment.

5 See Wechs ler, “The Po lit i cal Safe guards of Fed er al ism-The Role of the States in
the Com po si tion and Se lec tion of the Na tional Gov ern ment”, 54 Colum. L. Rev. 543
(1954).
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gov ern ment, which had a high de gree of fed eral con trol, were be ing re -
placed by block grants and gen eral rev e nue shar ing that gave far more con -
trol to states and state agen cies. These dif fer ent in ter gov ern men tal ar -
range ments led to all sorts of met a phors such a lay ered cake fed er al ism and 
mar ble cake fed er al ism. With the as cent of Ron ald Reagan, and the Re pub -
li can Party be com ing con trolled by those far more an tag o nis tic to the role of
the fed eral gov ern ment in pro vid ing so cial ser vices, so cial sci en tists were
quite at tuned to ef forts to re al lo cate power to state gov ern ments. Nev er the -
less, even within po lit i cal sci ence, such pol icy stud ies were not at the cen ter
of stud ies of Amer i can gov ern ment. Within mod ern po lit i cal sci ence, there
is a bias to ward study ing the fed eral gov ern ment, and there is less attention
given to in ter gov ern men tal re la tions and fis cal pol icy con cerns. As stated
ear lier, how ever, things have changed.

Po lit i cal Sci en tists are pay ing more at ten tion to fed er al ism and re gion -
al ism now for the same rea sons that this con fer ence ex ists. Coun tries
throughout the world are re al lo cat ing po lit i cal power which is of deep in -
ter est to po lit i cal sci ence, but the fo cus is not so much on the United
States. More im por tant in the United States is that fed er al ism is again on
the front burner of le gal schol ar ship. What pre cip i tated the change are
some dra matic opin ions from the U.S. Su preme Court. The re sult is what
has been de scribed as a “re vival of fed er al ism”. There is, no doubt, a re -
vival of fed er al ism schol ar ship. Whether there is a sus tain able coun ter rev -
o lu tion in le gal doc trine or in prac tice re mains to be seen. Nev er the less, in
the United States, the role of the Su preme Court and Con sti tu tional Law is
so in ter twined with the is sue of fed er al ism that it is im por tant to un der -
stand what the Court has done and what it has not. As Alexis de
Tocqueville noted in his oft-quoted aph o rism that in the United States,
sooner or later ev ery po lit i cal ques tion turns into a le gal one. To un der -
stand the cur rent Con sti tu tional rev o lu tion re quires a brief re count ing of
the his tory of the Con sti tu tional law of fed er al ism as ex pounded by the
U.S. Su preme Court.

II. FEDERALISM AND CONSTITUTIONAL LAW

Af ter the Amer i cans won the rev o lu tion against Great Brit ain, there was
an ef fort by the states to con tinue to work to gether un der Ar ti cles of Con fed -
er a tion. The Ar ti cles gave lit tle power to the cen ter and they were highly in -
ef fec tive. Del e gates gath ered in Phil a del phia to amend the Ar ti cles of Con -
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fed er a tion, but they sent out a Con sti tu tion for rat i fi ca tion in stead. Whether
or not they were jus ti fied in do ing so, the rest is his tory. The Con sti tu tion
cre ated a na tion, but it still left most power to the states. The na tional gov -
ernment was lim ited to act ing only upon those pow ers that were enu mer -
ated in the Con sti tu tion; all other pow ers were re served to the States.6 By
vir tue of the Su prem acy Clause,7 if a power was del e gated to the fed eral
gov ern ment, the laws of the na tion su per seded the laws of the state; but the
fed eral gov ern ment was lim ited to only those pow ers that had been del e -
gated, and they were few. The re la tion ship of the na tion to the states was
one of the main is sues in the found ing of the United States.

It did not take long for the is sues in volv ing sov er eignty to reach the Su -
preme Court. Ques tions of fed eral law are heard in both state and fed eral
courts. In a case de cided in 1816,8 the U.S. Su preme Court held that it had
ap pel late ju ris dic tion over the Vir ginia Su preme Court. Vir ginia did not
deny the su prem acy of fed eral law over state law, but Vir ginia ar gued that
to al low the fed eral su preme court to act di rectly upon and re verse rul ings
of a state su preme court would be to in vade the state’s sov er eignty. The U.
S. Su preme Court dis agreed. Ac cord ing to Jus tice Story:

It has been ar gued that such an ap pe lla te ju ris dic tion over sta te courts is
in con sis tent with the ge nius of our go vern ments, and the spi rit of the
cons ti tu tion. That the lat ter was ne ver de sig ned to act upon sta te so ve -
reign ties, but only upon the peo ple, and that if the po wer exists, it will ma -
te rially im pair the so ve reignty of the sta tes and the in de pen den ce of their
courts. We can not yield to the for ce of this rea so ning; it as su mes prin ci ple 
which we can not ad mit, and draws con clu sions to which we do not yield
our as sent. It is a mis ta ke to be lie ve that the cons ti tu tion was not de sig ned
to ope ra te on sta tes in their cor po ra te ca pa ci ties. It is crow ded with pro vi -
sions which res train or an nul the so ve reignty of the sta tes in so me of the
hig hest bran ches of their pre ro ga ti ves (emp ha sis ad ded).
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6 Though this prin ci ple was gen er ally un der stood, the Tenth Amend ment to the
Con sti tu tion ex pressed it di rectly. “The pow ers not del e gated to the United States by
the Con sti tu tion, nor pro hib ited by it to the States, are re served to the States re spec tively, 
or to the peo ple”.

7 U. S. Const. Ar ti cle VI Para graph 2. “This Con sti tu tion, and the Laws of the
United States which shall be made in Pur su ance thereof; and all Trea ties made, or which
shall be made, un der the Au thor ity of the United States, shall be the su preme Law of the
Land; and the Judges in ev ery State shall be bound thereby, and any thing in the Con sti tu -
tion or Laws of any State to the Con trary not with stand ing”.

8 Mar tin v. Hunter’s Les see 1Wheat. (14 U.S.) 304 (1816).
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The most fa mous case, how ever, was yet to come, McCulloch v. Mary -
land (1819).9 Chief Jus tice John Mar shall be gan his opin ion with an om i -
nous warn ing:

In the ca se now to be de ter mi ned, the de fen dant, a so ve reign sta te de nies
the obli ga tion of a law enac ted by the le gis la tu re of the Union, and the
plain tiff on his part, con tests the va li dity of an act, which has been pas sed
by the le gis la tu re of that sta te. The cons ti tu tion of our country, in its most
in te res ting and vi tal parts, is to be con si de red; the con flic ting po wers of
the go vern ment of the Union and of it mem bers, as mar ked in that cons ti -
tu tion, are to be dis cus sed; and an opi nion gi ven, which may es sen tially
in fluen ce the great ope ra tions of the go vern ment. No tri bu nal can ap -
proach such a ques tion wit hout a deep sen se of its im por tan ce, and of the
aw ful res pon si bi lity in vol ved in its de ci sion. But it must be de ci ded pea ce -
fully, or re main a sour ce of hos ti le le gis la tion, per haps of hos ti lity of a
still mo re se rious na tu re; and if it is to be so de ci ded, by this tri bu nal alo ne 
can the de ci sion be ma de. On the Su pre me Court of the Uni ted Sta tes has
the cons ti tu tion of our country de vol ved this im por tant duty.

Un for tu nately, we now know that “hos til ity of a still more se ri ous na -
ture” would come—The Civil War. This case is fa mous for many rea -
sons.10 It es tab lished that the fed eral gov ern ment had “in ci den tal” and “im -
plied” pow ers. Chief Jus tice Mar shall af firmed that the fed eral gov ern -
ment was lim ited to the enu mer ated pow ers in the Con sti tu tion with other
pow ers be ing re served to the states, but he noted that the gov ern ment had
the right to use what ever means (i. e., the in ci den tal and im plied pow ers)
nec es sary to ac com plish those ends so long as they did not con flict with the 
Con sti tu tion. Such means need not be enu mer ated. He of fered many jus ti -
fi ca tions for this power, among them a broad def i ni tion of the “nec es sary
and proper” clause.11 Mar shall also made an other im por tant move with re -
gard to fed er al ism. He re counted the his tory of the adop tion of the Con sti -
tu tion and made much of the fact that it was sub mit ted to the peo ple for rat -
i fi ca tion (in rat i fy ing con ven tions) and not to state leg is la tures. He in sists
that the Con sti tu tion em a nates from the peo ple. He notes:
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9 4 Wheat. (17 U.S.) 316.
10 The opin ion was also fa mous for the line “the power to tax is the power to de stroy”.
11 Ar ti cle 1 Sec. 8. “Con gress shall have the power to. Make all Laws which shall be

nec es sary and proper for car ry ing into Ex e cu tion the fore go ing Pow ers (that is the enu -
mer ated pow ers)”.
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From these con ven tions, the Con sti tu tion de rives its whole au thor -
ity.tablished” in the name of the peo ple... The as sent of the states, in their
sov er eign ca pac ity, is im plied in call ing a con ven tion, and sub mit ting that 
The gov ern ment pro ceeds di rectly from the peo ple; it is “or dained and
esin stru ment to the peo ple. But the peo ple were at per fect lib erty to ac cept
or re ject it; and their act was fi nal. It re quired not the affirmance, and could
not be neg a tived, by the state gov ern ments. The con sti tu tion, when thus
adopted, was of com plete ob li ga tion and bound the State sov er eign ties
(em pha sis added).

Fast for ward to the 20th Cen tury. As we all know, the power of the na -
tional gov ern ment grew, and it did so at the ex pense of the states. Though
the Civil War in the 19th Cen tury had van quished claims that states could
in ter pose their will to thwart the na tional gov ern ment, the na tional gov ern -
ment was still only a lim ited gov ern ment of enu mer ated pow ers. So how
did it grow? The enu mer ated power from which the fed eral gov ern ment
drew most of its au thor ity to leg is late was the power to reg u late com merce
among the states, usu ally re ferred to as the In ter state Com merce Clause.12

Most Amer i cans prob a bly do not know that one lit tle clause is the ba sis for
most fed eral leg is la tive power. Au thor ity to leg is late also co mes from
some other pro vi sions in the Con sti tu tion, but the Com merce Clause has
been the source of most fed eral leg is la tive au thor ity. Most Con sti tu tional
strug gles over fed er al ism have been about whether or not Con gress has ex -
ceeded its au thor ity un der the Commerce Clause. From the early days of
the re pub lic through the first part of the 20th Cen tury, the Court rarely over -
turned Acts of Con gress em a nat ing from the Com merce Clause, though
Con gress had not leg is lated all that much un til the late 1800’s. With the in -
dus trial rev o lu tion and other changes, Con gress be gan to reg u late, of ten
re plac ing the State’s pow ers. When it did, cases came be fore the Su preme
Court ar gu ing that con gress was ex ceed ing it au thor ity. For ex am ple, the
fed eral gov ern ment be gan to reg u late intrastate rail way rates,13 be cause of
their ef fect on in ter state commerce. It reg u lated price fix ing in stock -
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12 “The Congress shall have the power to… reg u late com merce with for eign na tions, 
and among the sev eral states and with the In dian tribes”, Ar ti cle I sec. 8.

13 Hous ton E. & W. Rail way Co. v. United States [The Shreve port Rate Case] 234
U.S. 342 (1914).
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yards,14 un fair, dis crim i na tory, or de cep tive prac tices by meatpackers15

ship ment of tainted foods,16 and other such things. Pre vi ously, such reg u la -
tions would have be longed to the po lice pow ers of the states. The Court of -
ten used dif fer ent ra tio nales to show a re la tion ship to in ter state com merce,
but once it did that, the Su prem acy clause kicked in and al lowed the fed eral 
laws to su per sede those of the states. The Con gress also moved into other
ar eas that were even less re lated to in ter state com merce be cause the pur -
pose of reg u la tion was moral, not re ally any mean ing ful ef fect on com -
merce. Reg u lat ing moral is sues was at the core of po lice pow ers that had
tra di tion ally be longed to the states. So for ex am ple, the Con gress passed,
and the Su preme Court up held as valid, fed eral au thor ity to ban the ship -
ment of lot tery tick ets in in ter state com merce.17 It banned the trans por ta -
tion of women over state lines for im moral pur poses.18 Then co mes the
first rev o lu tion. The au thor ity of Con gress to reg u late broadly all came to a 
stop in 1918 when the Court struck down a con gres sio nal act that ex cluded
the prod ucts of child la bor from in ter state com merce.19 The Court dra mat i -
cally re stricted the def i ni tion of what counted as in ter state com merce. So,
for ex am ple, it claimed that man u fac tur ing pre ceded com merce so that reg -
u la tions in volv ing the man u fac ture of goods were be yond Con gress’
power. That power be longed to the states to reg u late things such as child
la bor, min i mum wages etc.) It was a new era in Amer i can fed er al ism. 

With the ad vent of the Great De pres sion and the elec tion of Frank lin D.
Roo se velt as pres i dent, the fed eral gov ern ment be came quite ac tive in
seek ing to reg u late the econ omy. FDR’s “New Deal” pro duced a tor rent of
leg is la tion seek ing to deal with the prob lems caused by the De pres sion.
The Su preme Court, how ever, struck down many of the pro grams as un -
con sti tu tional ex er cises of fed eral power. Most laws were struck down by a 
5-4 vote. What fol lowed was Roo se velt’s fa mous at tempt to pack the Court 
by in creas ing its size so that he could ap point enough jus tices to af firm his
pro grams. The Court-pack ing plan was de feated in one of FDR’s few leg -
is la tive losses. In 1937, how ever, one of the jus tices switched sides and the
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14 Swift &Co. v. United States, 196 U.S. 375 (1905).
15 Stafford v. Wallace, 258 U.S. 495 (1922).
16 Hippolite Egg Co. v. United States, 220 U.S. 45 (1911).
17 Cham pion v. Ames 188 U.S. 321 (1903).
18 Hoke v.U.S. 227 U.S. 308 (1913).
19 Ham mer v. Dagenhart 247 U.S. 251 (1918).
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New Deal leg is la tion be gan be ing up held.20 Not too long af ter ward, many
of the jus tices who had op posed fed eral power re tired, and Roo se velt ap -
pointed jus tices who were sym pa thetic to na tional power. The Court took
the po si tion that it was for Con gress to de ter mine what af fected in ter state
com merce and it was not for the Court to sec ond guess. 

From 1937 to 1995, there was not a sin gle fed eral act struck down as ex -
ceed ing Con gress’ au thor ity to reg u late com merce. The power was used
broadly. For ex am ple, it was used to pass much of the Civil Rights leg is la -
tion of the 1960’s. The pur pose was clearly to ban dis crim i na tion, but dis -
crim i na tion af fected com merce and that was enough for the Court.21 Most
peo ple thought that Con sti tu tional Law had evolved such that the fed eral
gov ern ment was em pow ered to leg is late with lit tle fear of be ing over -
turned be cause of lack of au thor ity to act. To be sure, the Su preme Court
might be ac tive in over turn ing leg is la tion as violative of in di vid ual rights,
but that was dif fer ent from sug gest ing that Con gress did not pos ses the leg -
is la tive au thor ity to act. 

III. THE DRAMATIC CHANGE

Then in 1995 there came a thun der bolt: United States v. Lopez.22 Con -
gress passed the “Gun-Free School Zones Act”, which made it a fed eral
crime to have a gun within 1000 feet of a school. In a 5-4 de ci sion, the Su -
preme Court over turned the law de clar ing that it was not a valid ex er cise of 
Con gress’s power to reg u late com merce. Not since 1936 had, the Court
struck down a Con gres sio nal law as ex ceed ing its au thor ity un der the
Com merce Clause. There was some rea son to be lieve that this case, dra -
matic as it was, was an ex cep tion for some tech ni cal rea sons. But the Su -
preme Court soon showed that it meant busi ness. In 2000, in United States
v. Mor ri son23 the Court struck down an other fed eral law, “The Vi o lence
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20 This is of ten re ferred to as “the switch in time that saved nine” a pun on the fa mil -
iar saying “a stitch in time saves nine”. The switch was not solely re lated to Com merce
Clause is sues, but also with other New Deal ef forts. There is a de bate among his to ri ans
about the spe cif ics of Jus tice Owen Rob erts de ci sion to switch sides and whether or not
he did so be cause of the court pack ing plan.

21 See Heart of At lanta Mo tel v. United States 379 U.S. 241 (1964) and Katzenbach
v. McClung 379 U.S. 294 (1964).

22 514 U.S. 549 (1995).
23 529 U.S. 598 (2000).
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Against Women Act”, as ex ceed ing Con gress’s au thor ity to act. Un like the 
gun leg is la tion, the Con gress ex ten sively doc u mented how vi o lence
against women had an im pact on in ter state com merce. The Su preme Court
still wasn’t buy ing. It opined that any thing could be seen as af fect ing com -
merce which had the ef fect of giv ing the fed eral gov ern ment a blan ket
power to leg is late. It made the con cept of enu mer ated pow ers no lon ger
mean ing ful. That, said the Su preme Court, un der mined the very ba sis of
our gov ern ing ar range ment. In a post-Lopez, post-Mor ri son world, if the
ac tiv ity be ing reg u lated is not seen as pri mar ily eco nomic (or some how in -
volves pro tect ing the chan nels or in stru men tal i ties of com merce) the reg u -
la tion ex ceeds fed eral au thor ity. There has been a tor rent of de bate over the 
Su preme Court’s po si tion, in clud ing what the lan guage of the Court ac tu -
ally means. My sum mary is not nuanced, but no one doubts the ex traor di -
nary shift in un der stand ing of fed eral power vis a vis the states by this Su -
preme Court.

The Court’s dra matic rev o lu tion with re gard to fed eral power has come
in its in ter pre ta tion of other Constitutional pro vi sions as well. In 1941, the
10th Amend ment to the Con sti tu tion had been de clared by the Su preme
Court to be a “tru ism” that all is re tained ex cept that which is del e gated.
The Court said that the 10th Amend ment had been passed to as sure peo ple
that the un der stand ing of the fed eral gov ern ment be ing lim ited to enu mer -
ated pow ers was en sconced in the Constitution. But the Court said it posed
no in de pend ent au thor ity as a way to strike down leg is la tion. The cur rent
Court, how ever, has now used the 10th Amendment as an in de pend ent
source to limit the power of the fed eral gov ern ment. In two fa mous cases,
Printz, v. U.S.24 and New York vs. U.S.,25 the Court brought the 10th

Amend ment back to life. More im por tantly, what it has done is to re in sert
the Court in to mak ing judg ments about sov er eignty is sues that had long
been thought to be the pre rog a tive of elected of fi cials to make.26 The cases
said that the fed eral gov ern ment cannot “com man deer” states to do the
work of the fed eral gov ern ment. Over sim pli fy ing, in these cases the Court
said that the fed eral gov ern ment had the au thor ity to act on its own, but
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24 521 U.S. 898 (1997).
25 505 U.S. 144 (1992).
26 There are nu mer ous ar ti cles on this topic. See, e.g., Caminker, Evan H., “Printz,

State Sov er eignty, and the Lim its of For mal ism”, The Su preme Court Re view (1997);
Jack son, Vicki, “Fed er al ism and the Uses and Lim its of Law: Printz and Prin ci ple?” 111
Harv. L. Rev. 2180 (1998).
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what it could not do was act in a way that placed bur dens on states to adopt
or en force fed eral pri or i ties. One jus ti fi ca tion was that it might con fuse the
elec tor ate as to which level of gov ern ment was re spon si ble. Crit ics of these 
hold ings go all the way back to the first case I dis cussed, Mar tin v. Hunt ers
Les see and note that the fed eral ju di ciary can “com man deer” state judges
and has done so since the be gin ning of the Re pub lic. De fend ers ar gue that
the two sit u a tions are not com pa ra ble. De bate rages over many as pects of
these de ci sions, but for our pur poses, no one would deny that these cases
were im por tant at tempts to limit the power of the fed eral gov ern ment and
shore up the idea of sovereignty among the states.

There is yet an other area where the Fed er al ism rev o lu tion has man i -
fested it self and the Su preme Court has en hanced the power of the states at
the ex pense of the fed eral gov ern ment. It is an area of law that is very com -
pli cated, and this pa per is not the place to try to ex plain it. Briefly, how -
ever, the Court has held that Con gress, through its Ar ti cle I pow ers, can not
ab ro gate state sov er eign im mu nity by au tho riz ing pri vate ac tions for
money dam ages against states if the states do not con sent to be sued. The
idea har kens back to Brit ish law where the sov er eign must con sent to be ing 
brought into court.27 There have also been rul ings re strict ing Con gress’
pow ers un der Sec tion 5 of the Four teenth Amend ment,28 one of the other
im por tant sources of Con gres sio nal power. Though these rul ings do not
en hance the power of the states against the fed eral gov ern ment per se, less -
en ing of na tional power of ten in creases state power de facto.

How does one as sess this dra matic move by the Su preme Court? Will
power now de volve to the states, and will the fed eral gov ern ment be se -
verely lim ited in its pow ers? My an swer is no. This is not be cause the rev o -
lu tion on the Su preme Court is not real. It is. And it is not be cause Su preme
Court rul ings are of lit tle im por tance; in the United States they are of huge
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27 The prin ci pal cases are Sem i nole Tribe of Florida v. Florida, 517 U.S. 44 (1996),
and Alden v. Maine, 527 U.S. 706 (1999). For com men tar ies, see: Young, “State Sov er -
eign Immunity and the Fu ture of Fed er al ism”, The Su preme Court Re view 1999 (2000);
Young, “Alden v. Maine and the Ju ris pru dence of Struc ture”, 41 Wil liam & Mary Law
Re view 1601 (2000); Jack son, “The Su preme Court , the Elev enth Amend ment, and State 
Sov er eign Im mu nity”, 98 Yale L. J. 1 (1988); see Chermerinsky, “Against Sov er eign Im -
mu nity,” 53 Stan ford L. Rev. 1201 (2001).

28 “The Con gress shall have power to en force, by ap pro pri ate leg is la tion, the pro vi -
sions of this ar ti cle”. The ar ti cle does many things, but most no ta ble it is the place in the
Con sti tu tion that pro hib its states from de ny ing equal pro tec tion of the laws.
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importance and ef fect. Rather there are other fac tors that will undo the rev o -
lu tion. One is in ter nal to Con sti tu tional Law and Su preme Court doc trine.
An other has to do with the ex ter nal en vi ron ment. The first has to do with the
Spend ing Clause of the Con sti tu tion.29 The Court long ago held that fed eral
gov ern ment spend ing need not be re lated to the enu mer ated pow ers. States
were free to ac cept or re ject the money, but if they ac cepted the money, the
fed eral gov ern ment could put conditions on re ceiv ing the money. The con -
di tions must be re lated to the pur pose of the spend ing, but the Court has not 
in sisted on a very tight fit. So for ex am ple, set ting the le gal drink ing age
for al co hol is a state func tion, but the fed eral gov ern ment has con di tioned
re ceipt of high way build ing funds upon states set ting a par tic u lar min i -
mum age. The jus ti fi ca tion is that there is a fed eral in ter est in pro tect ing the 
na tion’s high ways, and drink ing ages are re lated to that pur pose.30 Given
the fis cal ar range ments of our coun try, it is in creas ingly dif fi cult for states
ever to re ject fed eral money. If the Su preme Court con tin ues to clamp
down on fed eral leg is la tion, a re source ful Con gress can prob a bly achieve
many of the same ends through the spend ing mech a nism. As the Su preme
Court seeks to re in vig o rate fed er al ism, it may nar row Spend ing Clause
doc trine, but it has not yet done so.31 

There is, I be lieve an other rea son to be lieve that the re trench ment of na -
tional power will not go very far. When ma jor prob lems arise in the United
States, the peo ple gen er ally turn to the fed eral gov ern ment for so lu tions.
Dur ing the Great De pres sion, peo ple were will ing to give un prec e dented
sup port to Roo se velt and the na tional gov ern ment to try to solve the prob -
lem. When nat u ral di sas ters oc cur, be they dev as tat ing tor na dos or floods,
we turn to the fed eral gov ern ment for di sas ter re lief. As the prob lem of il le -
gal drugs con tin ues to wreck lives and causes in creas ing crime, pol i ti cians
give the fed eral gov ern ment in creas ing pow ers to com bat it. This is note -
wor thy be cause fight ing crime is of ten used as one of the quint es sen tial ex -
am ples of po lice pow ers re served to the states. What is even more note wor -
thy is that it is Re pub li cans who are the pri mary sup port ers of fed er al iz ing
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29 Art. I, Sec. 1. “The Con gress shall have Power to lay and col lect taxes…to pay the 
Debts and pro vide for the com mon De fence and gen eral Wel fare of the United States...”.

30 See South Da kota v. Dole 483 U.S. 203, 107 (1987)
31 See, Baker and Berman, “Get ting off the Dole: Why the Court Should Aban don

Its Spend ing Doc trine, and How a Too-Clever Congress Could Pro voke It to Do So”, 78
In di ana L. J. 459 (2003).
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crime. Re pub li cans are the party most known for want ing to keep power at
the state level.

And now there is Sep tem ber 11. The sig nif i cance of that event is hard to
over state. Sub se quent dis agree ment by Amer i cans on the Iraq war might
ob scure the lin ger ing ef fects of that day. That hor ri ble day did as much to
unify Amer i cans and cause them to iden tify as one peo ple as any event in
my life time.32 In the wake of “9/11”, the sub se quent an thrax scares, and
con tin ued threats of ter ror ism, it is not a good po lit i cal con text in which to
try to re strict the pow ers of the fed eral gov ern ment. Na tional de fense has
al ways been a fed eral re spon si bil ity, but the ef fects of 9/11 and the an thrax
scare go far be yond na tional se cu rity. It is a Re pub li can Pres i dent and Con -
gress that are seek ing more gov ern ment con trol and cen tral iz ing it at the
na tional level. Po lice, firefighters, emer gency med i cal crews, lo cal tran sit
ser vices are all seen as deal ing with what are now con sid ered to be na tional 
prob lems. The abil ity to sep a rate the lo cal from the na tional is be com ing
blurred for tra di tional po lice pow ers in the way that a na tion al ized econ -
omy no lon ger re ally could be parsed into inter vs. intra state. Es pe cially
when peo ple are scared, they ex pect their na tional lead ers to lead and per -
form. Questions about al lo ca tions of pow ers be tween the na tion and the
state seem to be of less im por tance.33 Over time there will be ebb and flow
be tween cen tral iz ing and de cen tral iz ing power, but I be lieve there are two
many pres sures to al low any en dur ing re stric tion of na tional power. If the
fu ture brings hap pier times, and if the Re pub li can Party re mains in power,
we may well see po lit i cal choices to lessen the role of Wash ing ton, but that
is a dif fer ent is sue from struc tur ally re strict ing fed eral ac tion.

IV. SKUNK AT THE GARDEN PARTY?

I now turn to why I am a lit tle less en thu si as tic about the cur rent en thu si -
asm for de vo lu tion of power. In the United States, fed er al ism has con trib -
uted to or caused some of our larg est fail ures. The fed eral struc ture was a
ma jor fac tor in lead ing the coun try to a civil war that killed more Americans
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32  I was not alive dur ing World War II, but the ef fect seems to be sim i lar.
33  See Green house, Linda, New York Times. For a coun ter point of view, see Young, 

Er nest, “The Bal ance of Fed er al ism in Un bal anced Times: Shoud the Su preme Court Re -
con sider Its Fed er al ism Pre ce dents In Light of the War on Ter ror ism?”, Writ Findlaw’s
Le gal Com men tary, oct. 10, 2001.
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than all of our other wars com bined. Un for tu nately, John Mar shall’s om i -
nous warn ing in McCulloch vs. Mary land was re al ized. State iden tity and
state con trol was so strong that South ern ers were will ing to de stroy the Un -
ion and go to war to as sure the pri macy of states. And, the fed eral struc ture
made pos si ble the con tin u a tion of Amer ica’s great est shame—slav ery and
the lat ter day sys tem of ra cial seg re ga tion. In deed, in the 1950’s and 1960’s,
“states’ rights” of ten be came a code word for con tin u ing seg re ga tion.

The prob lems of fed er al ism are not sim ply from a by gone era. Even to -
day in a United States where the fed eral gov ern ment has grown to be one of 
ex traor di nary power, fed er al ism makes pos si ble the dif fer en tial treat ment
of U.S. cit i zens on mat ters of su preme im por tance. In some parts of the
United States, peo ple can be put to death for their ac tions; in other places,
they can not. Un til last year, ho mo sex u als could be con victed of a crime for
their sex ual ac tiv i ties in some ju ris dic tions and not oth ers. And now, it ap -
pears that in some places gay cou ples will have the right and the
protections of mar riage in some places and not in oth ers. Ac cess to ed u ca -
tion, pub lic health, and other ser vices can vary tre men dously de pend ing
upon which state one lives in. Though the all would agree that, slav ery, the
Civil War, and ra cial seg re ga tion were trag e dies, the mod ern ex am ples are
more de bat able. It is prob a bly true that but for fed er al ism, the death pen -
alty would ex ist through out the en tire United States as would laws
restricting the rights for ho mo sex u als. My point here is not to con demn
fed er al ism or re gion al ism per se, but to sug gest that the ex pe ri ence of the
United States is one that urges cau tion, not un bri dled en thu si asm for de -
cen tral iza tion or fed eral ar range ments. It is not al ways free dom en hanc ing.
It brings about some good things and some bad things. Decisions about the
allocation of power are always complex.

Pro po nents of fed er al ism tout the fact that there are 50 lab o ra to ries
(the 50 states) for pub lic pol icy mak ing which en ables us to ex per i ment
and see what works, what does n’t, and it also al lows for cre ativ ity. An -
other jus ti fi ca tion is that in a coun try as large as the U.S., it pro motes cul -
tural di ver sity and re spects dif fer ent cul tures and tra di tions. But in many
ways, slav ery and ra cial seg re ga tion were per mit ted be cause of di ver sity. 
Slav ery was seen by some as ac cept able be cause of the plan ta tion cul ture
of the South. Later it was seg re ga tion be cause it was part of the “South ern
way of life”. Thank fully, no one to day would make such ar gu ments about
slav ery and seg re ga tion, but in some ways they were al lowed to flour ish
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be cause of a tol er ance for di verse cul tures. South ern ers still talk about “the 
South ern way of life”. There was and is a dif fer ent cul ture in the South,
much of which has noth ing to do with race, and much of which is quite at -
trac tive. At ten tion to ci vil ity, honor, “South ern hos pi tal ity”, etc. are all
sup pos edly South ern traits and can be re in forced be cause of our de cen tral -
ized na tion. But de sign ing po lit i cal sys tems to ac com mo date plu ral is tic
cul tures is tricky busi ness. All na tions, ex cept per haps the small est and/or
ones of ex traor di nary ho mo ge ne ity, of ten have to bal ance con tend ing as pi -
ra tions. To what ex tent does one want to fos ter and pro tect cul tural dif fer -
ences, and to what ex tent does one want to cre ate a na tion where the pri -
mary iden tity is with the na tion and its pre pon der ant val ues. There is even
a war of met a phors in the United States on this. Do we want to be a “melt -
ing pot” that causes peo ple to for get old prej u dices and ways and be come
more like one an other as Amer i cans (as op posed to Irishmen, Mex i cans,
Ital ians, Af ri cans, Tex ans, or New York ers); or do we want to be a “patch-
work quilt” where we ap pre ci ate and en cour age our dif fer ences and yet are 
wo ven into a beau ti ful whole? Of course we want both. The point, how -
ever, is that how one struc tures so ci ety gen er ally, and its gov ern ing in sti tu -
tions par tic u larly, can push one way or the other.

Much of our his tory of ex pand ing lib er ties has largely been one of
wrest ing power from the states, or try ing to make states con form to a na -
tional stan dard. Our sad his tory of race re lated is sues is the para dig matic
ex am ple. Seg re ga tion was able to con tinue for so long not be cause most
Amer i cans were rac ist; rather it was be cause where there was pro found
rac ism, gov ern ing struc tures made it hard to im pose na tional stan dards. If
one looks to the 1960’s in the United States as a time of great ad vances in
civil lib er ties, much credit of ten goes to the War ren Court. The leg end that
has come to sur round it is of a brave court as sert ing Con sti tu tional prin ci -
ples over dem o cratic tyr anny. It did that, but not in the way it is of ten
thought. The War ren Court rarely over turned fed eral stat utes; rather what
it did was over turn state prac tices that were out li ers to the na tional norm.34

The most dra matic ex am ple is is sues deal ing with seg re ga tion, but much of 
what the War ren Court did was to reign in po lice prac tices in some states
and open up the po lit i cal pro cess in states that were mal-ap por tioned. In
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34 This point is made bril liantly in L. A., Powe’s The War ren Court (Cam bridge,
Har vard Uni ver sity Press, 200x).
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short, the great civil lib er ties ad vances came largely by wrest ing power
from states mak ing them con form to na tional standards. 

V. RUMINATIONS ABOUT FEDERALISM AND REGIONALISM

OUTSIDE THE U.S.

I now move to shak ier ground for me and turn to my ru mi na tions about
fed er al ism and re gion al ism out side the U.S. As one who is not an ex pert on 
other na tions, concerns that I have arise out of some of what I know as a po -
lit i cal sci en tist and also from the ex pe ri ences of the United States. I has ten
to note, that it is a mis take to gen er al ize from the U.S. ex pe ri ence to the rest 
of the world. This is es pe cially true for those coun tries where there is no
long tra di tion of power at the lo cal level. More over, it is at this point that
one needs to be more pre cise about terms. It is easy to use words like fed er -
al ism and re gion al ism to cover many sit u a tions that dif fer in im por tant
ways. For ex am ple, there is a sig nif i cant dif fer ence be tween a sit u a tion
where the re gion is given power but can be reigned in as a mat ter of po lit i -
cal choice vs. one in which the Con sti tu tional struc ture lo cates the pri mary
power at the re gional or lo cal level. Many of the prob lems for the United
States arose be cause it was of the lat ter cat e gory whereas much of what is
go ing on in the world to day is in the for mer. The Eu ro pean Un ion is in the
lat ter cat e gory, and I do think the ex pe ri ence of the United States is more
rel e vant than most Europeanists be lieve. All of this sim ply re minds us of
the age-old di lemma for those who study com par a tive pol i tics or com par a -
tive law. To what ex tent can we learn from the ex pe ri ences of other coun -
tries, and to what ex tent are things so dif fer ent that com par i son risks do ing
more harm than good? I leave it to oth ers who know more about their
situations than I to make those judgments, but I will put forth ideas for
consideration.

Hav ing spent a bit of time in Latin Amer ica, I fear that au thor i tar i an ism
has be come linked to cen tral iza tion of power and anti-au thor i tar i an ism is
as so ci ated with de cen tral iza tion and re gion al ism. These as so ci a tions are
cer tainly un der stand able given his tory, and they may cap ture pres ent day
re al i ties. But it is a mis take to as sume gen er ally that dis persal of power
leads to more de moc racy, and cen tral iza tion of power leads to un re spon -
sive ness and/or au thor i tar i an ism. De cen tral iza tion may in some sit u a tions
be the best way to over come au thor i tar ian rule, but it can also work in the
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op po site way. Cor rup tion, tyr anny, oli garchy, au thor i tar i an ism and other
ills can come from petty ty rants and lo cal fac tions as well as na tional lead -
ers. In deed, cor rup tion and abuse of power at lower lev els can of ten flour -
ish be cause the cost of ex pos ing it is too great and the po lit i cal ef forts to
check it too costly. At the na tional level, if there are le git i mate func tion ing, 
con tend ing po lit i cal par ties, or if there are truly in de pend ent leg is la tures,
there are of ten more protections, and the risks and bur dens can of ten be
shared. One of the most im por tant pieces of po lit i cal the ory on the topic of
fed er al ism is Fed er al ist #10. James Mad i son ar gues that the great est dan -
ger to de moc ra cies is the tyr anny of fac tions, es pe cially tyr anny of a ma -
jor ity fac tion over the mi nor ity. Creating a larger re pub lic and hav ing de ci -
sions made at that level will in crease the num ber of in ter ests at play, and it
makes it less likely for one fac tion to tyr an nize a mi nor ity fac tions. I do not
want to make my point too strongly. The best way to con trol au thor i tar i ans
is to have real checks and bal ances. That can oc cur in dif fer ent ways, and
cer tainly one way is to have gov ern ing au thor ity at dif fer ent lev els. More -
over, in so ci et ies where con cen tra tion of power is abused, surely one
would seek to dis perse power; and to move power closer to the peo ple is
one way to ac com plish this. My point, how ever, is to sug gest that it is not a
pan a cea. Au thor i tar i an ism can of ten be worse when power lies in the
hands of en trenched lo cal elites. The ma jor ad van tage is that such lo cal
elites usu ally do not con trol a mil i tary, but they can con trol the po lice. In
any event, ad vanc ing de moc racy is far more de pend ent upon an en gaged
elec tor ate with re spon sive and responsible elected of fi cials. That, in turn is 
prob a bly more re lated to ques tions such as whether elec toral sys tems are
fair and open. Are there vi brant po lit i cal par ties? Is the mil i tary un der con -
trol? Is their sep a ra tion of power be tween the ex ec u tive, the leg is la tive,
and the ju di cial? Is their a free and ro bust ex change of ideas through a free
press and civic in sti tu tions where civil so ci ety is en cour aged? Is their rule
of law? The lo ca tion of power is not nearly as im por tant as these things,
however, it may be related to accomplishing them.

One of the stron gest ar gu ments for de cen tral iza tion is that it can en cour -
age cit i zen en gage ment. Na tional gov ern ments of ten seem too far re moved 
from peo ple, es pe cially poorer and less pow er ful peo ple, and that of ten
leads to alien ation and dis en gage ment. That, in turn, of ten opens the doors
for dem a gogues. If peo ple are able to see the ef fects of their in volve ment, it 
re in forces po lit i cal par tic i pa tion and civic en gage ment. Rob ert Putnam in
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his fa mous book Bowl ing Alone (and also his work on It aly) has clearly
dem on strated the im por tance of civic en gage ment in de moc ra cies. Civic
en gage ment for Putnam does not sim ply mean po lit i cal par tic i pa tion.
Rather it re fers to a whole range of be hav ior, no ta bly par tic i pa tion in civil
so ci ety. In the United States, so many de ci sions are al ready lo cal -
ized—from school boards to zon ing boards to po lice re view boards—that
one can not sep a rate civic in sti tu tions from gov ern ing ones com pletely. In
short, in my opin ion the stron gest ar gu ment for de cen tral iza tion in emerg -
ing de moc ra cies is that it re in forces per sonal civic en gage ment rather than
it prevents authoritarianism.

Fully dem o cratic coun tries face dif fer ent chal lenges, but the idea that
de cen tral iza tion in creases re spon sive and re spon si ble gov ern ment is an
em pir i cal ques tion. Most coun tries where power is be ing de cen tral ized are
be ing sure to re tain ul ti mate power at the na tional level. My cau tion, how -
ever, would be that to the ex tent the ex per i ment is suc cess ful they may
have to live with the new thing they have cre ated. It is not al ways as easy to 
re trieve power. 

Now I turn to the op po site phe nom e non—the Eu ro pean Un ion. I do so
to sug gest that there are some things to be learned from the U.S. Ex pe ri -
ence.35. The key is sue for Eu rope, in my opin ion, is still, and will be for a
long time the ques tion of sov er eignty. It man i fests it self in phrases such as
subsidiarity mak ing it seem less threat en ing, but it is ul ti mately a ques tion
of sov er eignty. The ques tion of sov er eignty is re lated to the other big prob -
lem for the EU which is its dem o cratic def i cit. Eu ro pe ans can hardly con -
tain their in dig nity when some one men tions a United State of Eu rope (a
term, by the way, that was used by many of the orig i nal EU found ers). That 
may be un der stand able, but less clear to me is why so many re ject the idea
that they are cre at ing a “fed eral” en tity. What is be ing cre ated is “some -
thing new” they in sist. Well, yes and no. By most def i ni tions of fed er al ism, 
the Eu ro pean Un ion would qual ify. In any event, I ac tu ally do not think
that Eu rope will go the way of the United States, but I do be lieve that when
a po lit i cal en tity is strug gling with sov er eignty is sues where power is mov -
ing from the lo cal to the cen ter, there are some things to learn from the U.S. 
ex pe ri ence—the bad as well as the good. I do not mean to sug gest that
there are not sig nif i cant dif fer ence be tween the states in Amer ica in the late 
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1700’s and the mod ern in dus trial na tion states of Eu rope. Of course there
are, but the cen tral iza tion that has oc curred in the U.S. did not all oc cur in
the 18th cen tury. In deed much of it oc curred quite late. I would posit that
when there are strong sov er eign en ti ties com ing to gether and ced ing power 
to a higher au thor ity giv ing up some sov er eignty while re tain ing sig nif i -
cant amounts of sov er eignty, there are likely to be pat terns that might be
pre dict able. I will fo cus on one. When is sues of sov er eign au thor ity are at
stake rather than po lit i cal de ci sions about who should be do ing what, a ref -
eree is needed. Courts will come to play a key role. In deed, there are many
reasons to be lieve that they will come to play a role that is more like courts
in the United States than the cur rent courts in Eu rope. Though the no tion of 
par lia men tary sov er eignty in Eng land and the French aver sion to
“gouvernement du juges” are at one ex treme in Eu rope, no Eu ro pean na -
tional court has played the role of ad ju di cat ing sov er eignty is sues the way
courts have in the United States. And ad ju di ca tion of sov er eignty is sues
has all sorts of spillover ef fects. When I gave a se ries of lec tures in Eu rope
in 1991, I pre dicted an ex panded role for the Eu ro pean Court of Jus tice and 
many peo ple scoffed. Even I was a bit stunned by how eas ily they an -
nounced, and na tional courts ac cepted, the su prem acy of Eu ro pean Law
and the su prem acy of Eu ro pean courts to ul ti mately make that judg ment.
To be sure, judicialization is oc cur ring world wide for rea sons other than
fed er al ism—no ta bly be cause of writ ten Bills of Rights, or trea ties on
rights. But when there are is sues of the bound aries of sov er eignty, there are 
many po lit i cal in cen tives for pol i ti cians to de fer to courts to make the de ci -
sion. And the more that this hap pens, the more that people come to be lieve
that courts are the place to re solve such is sues. It is self re in forc ing. Of
course, there will be some re sis tance and back and forth, as has al ready
hap pened, but I pre dict that the Eu ro pean Courts will come to play in creas -
ingly im por tant roles and that will have the ef fect of re in forc ing power at
the cen ter. What this sug gests, then, if Eu rope does n’t like what it sees in
the United States in terms of the role that courts play in constitutional
issues, it has the opportunity to make adjustments or change directions.

I am cer tainly not ar gu ing some kind of strong path de pend ence. It re -
mains to be seen how the Eu ro pean Un ion will evolve. Will a mean ing ful
con sti tu tion pass? Will the dem o cratic def i cit even tu ally be elim i nated?
Will cross-na tional par ties that are real po lit i cal par ties evolve? What hap -
pens if Ger many, France and some of the most pow er ful coun tries be gin
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per sis tently to “lose” on is sues at the Eu ro pean level? Will the dra matic ex -
pan sion of mem ber states make the en tity fall un der its own weight? There
are many un knowns. Look ing at the United States might pro vide some un -
der stand ing that if “x” oc curs, there are rea sons to be lieve that “y” rather
than “z” will fol low. In any event, I be lieve there is much to be gained from 
com par a tive work, and that is pre cisely the rea son why this sym po sium has 
been so help ful. Is sues are be ing dis cussed that range from emerg ing de -
moc ra cies, to new po lit i cal or ders for old de moc ra cies, to a wholly new
fed eral ar range ment. Fed er al ism and re gion al ism is hot.
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