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"What's your name?" -the c1erk (oficial secretario) at the Public Prosecutor's 

Office asked him. 

"Osvaldo". 

"Osvaldo what?" 

"Ramos", 

"Ramos what?"¡ 

"1 don't know". 

"What do you mean you don't know?" 

"1 don 't know". 

Exasperated, the clerk sitting next to me said, "Just write 'Ramos 

Ramos. '" 

"How old are you?" 

"1 don't know". 

"Are you trying to be difficu1t?" 

Osvaldo begins to cry. Between sobs, one can only make out par! ofwhat he is saying, "Jt wasn't 

me. Please let me go. 1 promise 1'11 be good. 1 promise". 

"Okay" -the c1erk says-, "be quiet now. Ifyou're good, we'lllet you go. But teH us, how old are 

you?" 

"1 don't know" -repeats Osvaldo. 

"How can you not know how old you are?" 

"1 don't know. I've lived on the street since 1 was a kid and 1 don't know when 1 was bom"­

Osvaldo begins to cry again. 

The police officer standing behind him smacks him on the head. "Open your mouth", he says. 

Osvaldo opens his mouth wide, showing his rotten teeth. The police officer standing on the other 

• Professor, Law School of the National Autonomous University of Mexico (UNAM). 
1 In Mexico, fulllegal names inelude both maternal and palernallast names. 

111 

www.juridicas.unam.mx
Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 

http://biblio.juridicas.unam.mx

DR © 2012, Instituto de Investigaciones Jurídicas de la UNAM e Institute of Law, Chinese Academy of Social Sciences

www.juridicas.unam.mx
http://biblio.juridicas.unam.mx


Front Desk Justice: Inside and Outside Criminal Procedure in Mexico City 

side laughs. The clerk joins in the laughter. Osvaldo laughs too. The public defender does not see 

any of this. She is talking to one of the other clerks sitting at the next desk and has not spoken to 

her client since Osvaldo was brought in from the detention center. 

"Just write '19"', the clerk tells me. That makes Osvaldo an adult and subject to prosecution. 

"Where do you live?" 

"Nowhere", he replies. 

"What do you mean 'nowhere'? Do you want to leave? Because, you know, ifyou want, we can 

send you back downstairs to the detention center with the police officers. Do you want that?" -the 

clerk asks-, "or do you want to go?" 

The public defender fina11y comes over to see what IS happening with her client. "Be good", 

she te11s him. Osvaldo nods. 

"So?" the clerk asks him, "where do you live? Where do you sleep?" 

"There at Revolucion Avenue. We sleep inside the drainage pipes, but yesterday it was raining and 

so it was fu11 of water. That's why 1 got into the car. 1 swear 1 didn't do anything. Can 1 go? 1 

promise 1'11 be good. 1 swear". Osvaldo begins to cry again. "There's a priest who sometimes takes 

care of uso 1 have his phone number in my wallet. Maybe 1 can call him and he can help". Osvaldo 

te11s the secretary, "lt's in my wa11et. Just let me ca11 him". 

"Where is your wallet?" the secretary asks. 

"The officers took it. They left it on that desk", he says, pointing to one of the clerks' desks. Tbe 

clerk in charge of Osvaldo's case walks to the desk and asks if the wallet is there. "lt's brown", 

Osvaldo shouts from behind. 

"Did you see the wallet?" the clerk asks the police offieers. 

"It was on the desk", one of them responds. "Do you know where it is?" he asks the other clerk. 

The wallet is never found and Osvaldo is still erying at intervals. 

"Okay. Be quiet", the clerk tells him. 

"Can 1 please have some water?" -the detainee asks-. "lt's just that 

I'm very thirsty" -the clerk gets up and asks the elerk at the adjaeent desk if the food for the 

detainees has arrived. He then asks to have some food brought overo When the paekets arrive, he 

gives two of them to Osvaldo, who quiekly opens one and examines its contents. Osvaldo takes a 

box of juiee out, takes a drink, and then hugs his two paekages of food beaming with joyo It is a 

eomie gesture. The two police officers and the public defender laugh. Osvaldo laughs with them. 

Osvaldo was detained early that moming. The two poliee officers who brought him to the 

ageney had found him sleeping in a parked car, after the owner of the ear alerted them to his 

presenee. Osvaldo said that he eamed money cleaning car windows, working at various 

stoplights. He makes enough money from this to eat and buy "stone", a drug made from battery 
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fluid and cocaine residue. Searching for a place to sleep the night before, he broke into a car and 

feH asleep inside. That is how he was found. He claimed that he had not taken anything from the 

car but, according to the poli ce, the owner said a pair of sunglasses and two CD's were missing. 

Osvaldo was detained and taken to the public prosecutor's office where he was charged with 

aggravated thef!, a crime punishable by two-and-a-half to eight years of prison and with no 

possibility ofbail. 

The clerk dictated Osvaldo's initial declaration and gave it to Osvaldo to sign. "1 don't know 

how to" Osvaldo told him. The public defender took the document and read it to him. As she read 

it, Osvaldo looked around the room -he looked at the clerks and the police officers stiH standing 

near him, and at me, sitting opposite the desk. When the public defender finished reading the 

document, she took Osvaldo's thumb and pressed it onto an inkpad and then onto the margin of 

each page of his confession. She repeated the movement for each page while we all watched. "Can 

1 go now boss?" Osvaldo asked the clerk when he finished. 'Tve been good. Let me go now". 

"Y ou' llleave later" -the clerk responded. 

That moming, Osvaldo Ramos Ramos was sent to the Mexico City Eastem Detention Center as a 

pretrial detainee. He is one of the 200,000 detainees in l\'1exico's prisons and one of the 

successful detentions brought about by Mexico City's poli ce and its public prosecutor's office. 

In Mexico today, reported crimes hover around 1.5 million or 1,490 per 100,000 inhabitants,2 

placing Mexico among countries with relatively high crime rates. Although statistics on reported 

crimes put Mexico just slightly aboye the world average and close to Spain (1,770/1 00,000) 

and Russia (1,779/100,000), "black number" studies", ¡.e., studies of unreported crimes, place 

Mexico among the countries with the world' s highest crime rates? 

According to the ICESI4 2002 survey, 66% ofthe crime victims surveyed stated they had not 

reported the crime to any authority. In Mexico City, 76% of respondents stated they had not 

reported the crime.5 The number of unreported crimes brings the total for 200 I to over 4 million 

crimes (or 4,412/100,000 inhabitants); 44% ofwhich were violent crimes6 

2 See INEGI reported crime database. A vailable at 
http://www .inegi.gob. mx/estl contenidos/espanol/tematicos/mediano/ent.asp?t~mvi03 7 &c~5 599. 
3 European Institute for crime prevention, cited in GUILLERMO ZEPEDA LECUONA, CRIMEN SIN CASTIGO 
(CIDAC, 2004). An even earlier study carried out by FUNSALUD- WORLDBANK in 1995 estimated that only 15% of 
crimes were reported. 
4 Instituto Ciudadano de Estudios sobre la Inseguridad. The ICESI was created by !he Consejo Coordinador Empresarial 
[Entrepreneurial Coordination Council], the Confederación Patronal de la República Mexicana [Mexican Employers 
Associationl, the Este País Foundation, the Instituto Tecnológico de Estudios Superiores de Monterrey [Technological 
and Higher Studies Institute of Monterrey l, and the National Autonomous University of Mexico (Universidad Nacional 
Autónoma de México). lts purpose is to study and generate independent statistics on criminality in Mexico. To this 
end, the ICESI has conducted national surveys armually since 2001. The surveys are available at http://www.ice 
si.org.mxIindex.cfin?catID~944. 

5 Id. 
6 Id. 
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The ICESI survey showed that, in 2001, the public prosecutor's office (ministerio 

público) initiated investigations for only 74 out of every 100 crimes reported to it.? In addition, in 

6 out of every 10 cases for which the public prosecutor's office initiated an investigation, crime 

victims reported that "nothing happened". Those cases were probably c1osed, most Iikely due to 

lack of evidence. Other studies report an even higher number of "nothing happened" cases. For 

instance, Guillermo Zepeda states that in 2000, only 11.4% of reported crimes nationwide resulted 

in the initiation of an investigation.8 Furthermore, of the investigations opened that year, only 

6.4% reached the courts.9 

In Mexico City, crime rates are especially high. Mexico City has the country's highest 

concentration of population (10% of the Mexican population -8.5 million people in Mexico City, 

plus 7.5 million in suburban areas in the State of Mexico) and one of the country's highest crime 

rates. The city's crime rate is surpassed only by the State of Mexico, which borders the city and is 

considered part of the metropolitan area, and the State of Baja California, site ofthe city of Tijuana. 

The daily average crime rate in 2003, according to the Mexico City Public Security Ministry 

(SSPDF), stood at 473.5. 10 When the number ofunreported crimes is added to those given by tbe 

SSPDF, it paints a grim picture. 

The failure of the criminal justice system to prosecute and punish criminals has had an 

unfortunate effect on the enforcement of criminal procedure laws, affecting both defendants and 

victims alike. The failure to reduce crime has resulted in tbe enactment of harsher sanctions and 

criminal laws. Recent judicial reforms to amend the constitution and give more power to police 

and prosecutors are an example of this. However, as this paper argues, tbe poor institutional design 

combined witb the existence of corruption, lack of resources, defective coordination among 

agencies and poor training of officials better explain the system's failures and ofien result in the 

arrest and sanctioning of petty criminals or defendants without economic resources. Still, Mexican 

policy makers insist tbat a better way to combat crime is to focus on statutory reformo Few, and 

rarely successful, attempts have been made to modify fue legal institutions or culture surrounding 

the criminal justice system. 11 In most instances, reforms are a great disappointment and rarely 

achieve anything other tban creating conditions for further police abuse and procedural violations. 

This paper examines the initial phase of criminal procedure in Mexico and the problems tbat 

7 Id. 
8 GUILLERMO ZEPEDA LECUONA, CRIMEN SIN CASTIGO (CIDAC, 2004). 
9 Id. 
10 See http://www.spf.df.gob.mx/htmls/ssp-see-informe-2004-2.html. 
II On Mareh 18,2003, for example, tbe Mexieo City Publie Seeurity Ministry (SSPDF) lold lhe press tbal, in an efIort 
lo crack down on crime, tbey would have 18,000 detainees by tbe end of lhal year. This goal was aehieved on 
December 23rd, and lhe l8,000tb arreslee appeared on Ihe !Tonl page of several newspapers bearing tbal number. A 
sign, "We kepl our promise," was conspicuously displayed witb tbe arreslee. Yel, Ihe SSPDF reported tbal poliee 
effieiency in 2003 was 14%. See hltp://www.ssp.df.gob.mx/htmls/ssp-see-inforrne-2004-2.html. 
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arise when put into practice. Focusing on the public prosecutor's office, it analyzes and evaluates 

the structure and functioning of the initial phases of criminal procedure in Mexico City from an 

ethnographical perspective. This paper explores possible explanations for the constant failures 

of Mexico City's criminal justice system in two fundamental areas: criminal prosecution and 

adherence to procedural laws. I focus primarily on the first two phases of the procedure: 

barandilla!2 and pretrial investigation, which occur at the public prosecutor's offices. 

The operation of Mexico's criminal justice system begins at the public prosecutor's 

office when the poli ce, having witnessed a crime, detain a person and bring him or her to the 

agency, or when a victim comes forward and reports a crime to a public prosecutor. The public 

prosecutor's office is thus the door through which crime victims and alleged criminal s enter the 

Mexican criminal justice system, and the public prosecutors and the police set the criminal justice 

machinery in motion. What happens or fails to happen there determines not only the nature of 

procedure but al so the functioning of the system as a whole. 

These agencies are not only the place where Mexico's criminal justice system begins its 

interaction with crime victims and alleged criminals, but are al so the first place where the 

system breaks down. The agencies are where initial procedural violations to defendants' 

rights occur, where victims are denied their right to report a crime, and where over 75% of 

criminal reports get stranded. The agencies are also where many victims are denied access to the 

justice system and where many defendants are wrongfully detained and charged. Because of this, 

this study focuses primarily on the criminal procedure that occurs within the agencies. 

I. Initiating Criminal Procedure. The Barandilla or Front Desk 

Formally, Mexican criminal procedure is initiated when one of two events occur: (a) an alleged 

victim or witness comes to the public prosecutor's office to report a crime, or (b) the poli ce bring a 

suspect caught in the act of committing a crime to the agency. Mexican scholars disagree as to when 

exactly the criminal procedure begins. Former Supreme Court Justice Victoria Adato held that 

criminal procedure begins when the public prosecutor initiates an investigation and carries out 

(with the aid ofthe police) the actions needed to obtain sufficient evidence to press charges. 1l 

12 "Barandilla" is lhe lenu used in Mexico lo refer lo Ihe fionl desk al Ihe public proseculor' s office. It is literally a desk 
that stands at the entrance of the agencies. Every person who enters the agency must first talk to the person sitting at the 
barandilla. 

13 VICTORIA ADATO OREEN, DERECHOS DE LOS DETENIDOS Y SUJETOS A PROCESO 2 (UNAM-IlJ, 
2000). 
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Mexican criminal justice scholar Guillenno Zepeda states that the phase of pretrial 

investigation begins when the public prosecutor leams that a crime may have occurred and thus 

begins an investigation. 14 Zepeda does not make a distinction between the prosecutor's leaming of 

a crime and the initiation of an investigation, but describes these two events as simultaneous. Most 

Mexican legal scholars agree that criminal procedure begins when the public prosecutor leams that 

a crime may have occurred and opens an investigation. 

The fonnal detennination of when criminal procedure begins affects the proper enforcement 

of criminal law and shapes detainees' rights and victims' access to the criminal justice 

system. Therefore, detennining when criminal procedure begins is important for several reasons. 

First, it establishes the moment at which due process rights for both victims and defendants become 

enforceable15 Second, if criminal procedure begins when the public prosecutor initiates an 

investigation, important antecedent steps may be neglected. 

The participant observations carried out for this study at public prosecutor's offices indicate 

that, although the procedure does not fonnally begin until public prosecutors open an investigation 

(during the pretrial investigation phase) and a case file, there is an antecedent step that is 

traditionally excluded from the study of Mexican criminal procedure. This phase begins when a 

victim comes to a public prosecutor's office to report a crime and is either granted or denied access 

to the system. It occurs at the agency's front desk, known in Mexico as the barandilla and ends 

there with the public prosecutor's decision to open an investigation or no!. 

This part of procedure, ofien ignored in Mexican criminal procedure studies, is 

fundamental in understanding many of the problems in criminal procedure, especially that of 

14 GUILLERMO ZEPEDA LECUONA, supra nole 8 al 108 
15 There is, for example, conlroversy regarding when certain righls of defendanls begin lo be enforceable. Article 20 
(IX) of!he Conslitulion slales !hal defendanls have a righl lO a defense from !he beginning of!he procedure and !hal the 
judge is responsible for assigning one if!he defendanl cannol afford one. Article 294 of!he Criminal Procedure Code 
for Mexico City repeats !his provision bul adds Ihe defendanls' righl lo hire (or request) defense from Ihe momenl of 
arres!. However, in 1975 when Ihe Court slaled Ihal Ihe law musl be inlerpreled lo mean Ihal defendanls have a righl lo 
request or hire counsel if they wish, and specifically express this desire, it does not imply the authorities' obligation to 
appoinl counsel upon arres!. See: DEFENSA, GARANTÍA DE. MOMENTO EN QUE OPERA, Primera Sala de la 
Suprema Corte de Juslicia de la Nación [S.CJ.N.] [SUPREME COURT], Semanario Judicial de la Federación y su 
Gaceta, Séplima Época, 187-192 Segunda Parte, Seplember 1984, p. 25 (Mex.). 
The lack of a defense attomey present during police interrogation and investigation was therefore an oversight of the 
defendanl for nol requesling lo have one presenl and nol of !he corresponding aulhorily (See DEFENSA, GARANTÍA 
DE. MOMENTO EN QUE OPERA, Primera Sala de la Suprema Corte de Juslicia de la Nación [S.CJ.N.] [SUPREME 
COURT], Semanario Judicial de la Federación y su Gaceta, Séplima Época, 72 Segunda Parte, March 1975, p. 27 
(Mex). 
In a ano!her decision made Ihal year, Ihe court slaled Ihal !he failure lo notify defendanls of !heir righls could nol be 
impuled lo eilher !he police or !he public proseculors because il was, according lo !he Conslitulion, Ihe obligalion of the 
judge aod nol of!he execuling aulhorities (See DEFENSA, GARANTÍA DE. NO COMPETE AL MINISTERIO 
PÚBLICO, Primera Sala [S.CJ.N.] [SUPREME COURT], Semanario Judicial de la Federación y su Gaceta, Séplima 
Época, 70 Segunda Parte, Oclober 1974, p. 17 (Mex.) and DEFENSA, GARANTÍA DE, Averiguación Previa, Primera 
Sala [S.C.J.N.] [SUPREME COURT], Semanario Judicial de la Federación y su Gaceta, Séplima Época, 44 Segunda 
Parte, July 1972, p. 23 (Mex.). 
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unreported cnmes. An examination of the barandilla's attributes and operations can in crease 

researchers', practitioners' and policymakers' understanding of problems related to reporting and 

not reporting crimes and shed light on the reasons behind the negative views Mexicans have of 

their criminal justice system. 

A chest-high desk dominates the entrance to the public prosecutor's office; this is the 

barandilla. A public prosecutor -called "the agent of barandilla" (agente de barandilla)~ staffs 

the desk every day from 9:00 a.m. to 7:00 p.m. His job is to attend the people who come to the 

office and direct them to the appropriate place or person to assist them with their requests. "Good 

day", says a woman in her sixties upon entering the office. "l'm here because someone stole my 

license plate". 

"Y es, Ma'am" ~the agent answers~. "Go down this hall and turn left at the first door. That will 

take you to the civil judge. Someone there will help you". 

"Good moming, l'm here because someone stole my bag on the subway". 

"Tell me, sir, where exactly was your bag stolen?" When the man gives the location, the agent 

responds, "1 see ... Well, l'm sorry, but this agency does not correspond to the place where you say 

the crime took place. You need to go to the agency that covers that territory ... No, 1 don't know 

which one that would be, but if you go down the hall and down the stairs to where the judicial 

police are, they can tell you where you need to go". 

Each one of the public prosecutor's offices in Mexico City has its own assigned territory. All 

the crimes occurring in an office's territory fall under the jurisdiction of that office. An executive 

order issued by the district attomey's office mandates that a victim can report a crime at any public 

prosecutor's office. 16 This order instructs the public prosecutors in charge to initiate the procedure 

for that case and then send it to the public prosecutor's office in the district where the crime 

occurred. However, at two ofmy field sites (which 1 have coded MH3 and MH5), victims were told 

that, to report 

a crime, they had to go to the office in the district where the cnme was committed. 

Victims who tried to report a crime that occurred in a different office's territory were directed to 

the "correct" agency by the agent of barandilla. 

Another woman comes to the office to report that her husband hit her. She has a bruise on her 

face that extends from her mouth to her eye. She is crying as she tells the public prosecutor why 

she is there. ''Yes, ma'am. Can you tell me where these events took place?" She gives him the 

address. "1 see", he says after corroborating that the events took place within MH5 territory. "Do 

" Reglamento de la Ley Orgánica de la Procuraduría General de Justicia del Distrito Federal [R.L.O.P.G.J.D.F.] 
[Regulation of the Organic Law of !he Public Prosecutor's Office ofMexico City], arto 14 [D.O.], Apr. 30,1996 
(Mex.). 
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you have your ID with you? We need it to file a reporto It's really not up to me. 1 can send you on 

to the agent' s desk, but he' s just going to ask for the same thing. It' s really better if you get your 

ID". "But 1 lefi my ID at home and I'm afraid to go back. You see, my husband is still there", she 

tells the agent. "Well, don't you have a brother or a friend who could do that for you?" 

Finally, the friend accompanying her offers to get the ID. The agent of barandilla shows his 

approval and tells them it will be easy once they come back with the ID. "And please bring a 

photocopy of it when you come back so you don't have to ron out again". 1 watch as they walk 

away. 

There is no law or regulation requiring an ID to report a crime, yet everyone who carne to 

MH5 trying to make a report was asked for one. During the participant observations for this study, 1 

ofien witnessed people being turned away because they did not have an ID, a photocopy of their 

ID, or sorne other document. At first, 1 thought this happened because the agent of barandilla 

expected a gratuity to begin an investigation, but 1 never saw him taking or asking for money. 1 

later discovered that there was an explicit policy to dissuade individuals from reporting a 

crime; it was an effort to lower crime rates. "We need to lower the crime rates!" the head ofthe 

office told all of us at the barandilla one day. "The boss said 15%, and last time we only reduced 

9%. 1 don't want you initiating procedures for everything that comes along, Licenciado,,'7 -he 

said to the agent of barandilla. 

"Open 'special acts,' if you need to". That was exactly what happened with many of the 

people 1 saw coming to the office to report a crime. "What am 1 supposed to do?" he said to me 

apologetically afier he scolded the agent of barandilla for initiating too many procedures. Each 

case initiated counted against MH5' s efforts to make its crime statistics appear lower. 

The Mexican constitution and the local criminal procedure code indicate the public 

prosecutor's powers and duties'8, which are, basically, to investigate and prosecute crimes 

according to specific procedures. Crime prevention is not a direct function of the public 

prosecutor'9, but rather a function of the crime prevention police, which are administratively a 

17 "Licenciado" refers 10 someone licensed 10 practice law. 
18 See Constitución Política de los Estados Unidos Mexicanos [Const.], as amended on July 7'h 2008, arto 21 and 102 
[0.0.] 5 de febrero de 1917 (Mex.) and Código de Procedimientos Penales del Distrito Federal [C.P.P.O.F.] [Mexico 
City's Criminal Procedures Code] arto 3 [0.0.], Aug. 29, 1931. Also see Ley Orgánica de la Procuraduria General de 
Justicia del Distrito Federal [L.O.P.G.J.O.F.] [Organic Law of Ibe Public Prosecutor's Office of Mexico City] [0.0.], 
Apr. 30, 1996 (Mex.) and its bylaw, the Reglamento de la Ley Orgánica de la Procuraduría General de Justicia del 
Distrito Federal. 
19 The secondary law, which regulates the Office of Ibe General Attomey and its powers stale Iba! one of Ibe functions 
of Ibe Public Proseculor's Office (Ministerio Público) is Ibat of crime prevention. According lo Ibis law, Ibe public 
prosecu10r should assume this role by educating the public, investigating criminal behavior, and sharing 
information with olber institutions. See L.O.P.G.J.O.F. [0.0.] Apr. 30, 1996 (Mex.). 
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separate entity from the public prosecutor's offices and officers20 Currently, public prosecutor's 

offices and agents do not have the means to reduce crime except through deterrence caused 

by the effective prosecution of criminals. MH5 made crime reporting a long and complicated 

process for victims and third parties. Victims frequently left the agency frustrated because they 

were denied the opportunity to report a crime. 

Every day, a large number of individuals come to the public prosecutor's offices with 

different problems and concems. Sorne of these are legal problems while others are not. "I'm here 

because I lost sorne very important documents from my office and I want a 'proof of facts,'21" one 

woman tells the agent of barandilla. 

Another person comes in and says, "I'm here because I want to get a divorce". 

Yet another asks, "Can you tell me how 1 can get a driver's Iicense?" 

Still another says, "1 want to report a crime. My mother died two years ago and now my brother-in­

law doesn't want to leave her house". 

"Well, you need to go to a civil court for that, ma'am", the agent of barandilla patiently 

explains. "You see, that's not a crime. This is a public prosecutor's office, and we do not deal with 

those types ofissues". 

People come to the agency with a sense of urgency to deal with all types of legal matters: 

family problems, divorces, labor problems, and so on. People come to ask for "no criminal record" 

certificates or to seek legal guidance on almost any subject. Sorne of the people who come to MH5 

cannot read or write; others have no idea where to go and choose the public prosecutor's office as 

the first available place to approach Mexico's legal system. Various regulations state that the agent 

of barandilla is supposed to be a legal expert who can give information on every matter pertaining 

to legal affairs.22 At MH5, he would direct people to the agency or office that best suited their 

needs by telling them which one it was and how to get there. This included civil, labor, family and 

other courts and offices. He gave legal advice and suggested legal strategies for people to follow. 

Sometimes, the advice he gave was correct; at others, it was apparent that his advice was wrong, 

and I watched as he sent people across town with a problem that would probably go unresolved for 

days, weeks, or even longer. Overburdened by the number of people who carne to the agency and 

his lack of knowledge of legal subjects and institutions, MH5's agent of barandilla ofien acted as 

20 Tbe prosecutor's police (policía judicial) fonus par! of tbe Public Prosecutor's Office wbile otber police forces like 
the erime prevention poliee, are managed by a different entity. 
21 A document which consists of official recognition of any occurrence, including the lost or theft of an object. This 
recognition has value as it may be used as evidence in legal proceedings 
22 See the Reglamento de la Ley Orgánica de la Procuraduría General de Justicia del Distrito Federal, supra note 18 and, 
Decision A/O 13/03 of tbe Mexico City Public Prosecutor, in wbicb the Quality and Compassion Program is Established 
for Attending Citizens at Decentralized, Central and Processing Offices of tbe Public Prosecutor (Acuerdo A/O] 3/03 del 
C. procurador general de justicia del Distrito Federal, por el cual se establece el programa de calidad y calidez en la 
atención a la ciudadanía en las agencias del Ministerio Público desconcentradas, centrales y de procesos). 
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deficient legal counse1.23 

Local laws require that the person staffing the barandilla be one of the office' s personnel and 

an appointed public prosecutor. The law prohibits trainees and students from working at the 

barandilla24 Beyond that, there are no requirements or training needed to staff the barandilla. 

Bylaws relating to the public prosecutor's office define the agent of barandilla's role as 

that of facilitating crime reporting. However, the MH5 agent' s action ofien went beyond this. As 

noted aboye, when a person carne to MH5's barandilla, the agent would ask why he or she had 

come to that office. If the agent of barandilla decided to initiate an investigation, he would give the 

alleged victim a form to fill out. The District Attorney' s Office has mandated the use of a form (a 

standard form for reporting crimes) in 2003 as part of the administration' s efforts to simplify and 

standardize crime reporting25 by dividing crime reporting into three categories. Each category of 

crime had its own formo There was one for reporting the theft of cell phones and pagers (Special 

Preliminary Investigation-Averiguación Previa Especial); another for reporting any other crime 

(Direct Preliminary Investigation-Averiguación Previa Directa) and a set of special forms (Special 

Acts) to report events that do not constitute a crime, but still required legal validation, such as lost 

documents and public nuisance. 

The District Attorney's order mandated the use of these forms to obtain information from 

victims, as well as an initial, firsthand account of the events reported.26 These forms were to be 

available at all agencies for the public, so that crime victims could come to an agency, fill out a 

form, and then give it to the agent of barandilla to initiate a procedure when deemed appropriate.27 

However, this was not the way MH5 operated. Instead of giving the form to people who carne to 

the agency, the agent of barandilla would first ask the person to give an account of lhe events. 

Based on that oral account, the agent of barandilla would decide whether to process the person' s 

c\aim. If the agent decided to go even further and initiate a criminal procedure, he would give the 

person the standard formo Afier lhe victim filled out the form, the agent would read it to check for 

mistakes and style. 

23 A worker from Ihe Cenler of Attenlion lo Viclims of Domeslic Crime (CA VI for ils inilials in Spanish: Centro de 
Atención a la Violencia lntrafamiliar) ofien assisled Ihe MH5 Agenl of Barandilla with Ihe people who carne lo Ihe 
agency. The CA VI is ao organizalion wilhin Ihe Mexico City Districl Attomey's Office Ihal is aimed al giving 
psychological, as well as medical assistance, lo victims of domeslic violen ce. The CA VI is also geared al giving legal 
advice lo viclims of Ihis type of violence. For Ihis purpose, a CA VI representative is placed al Ihe fronl desk of every 
agency. 
24 Agents of Barandilla are considered public prosecutors for purposes of the law and must meet the same 
requirements to become agents. 
25 Decision Al003/03 of Ihe Mexico City Public Proseculor in which Ihe Use of Ihe Slandard Formal is Aulhorized lo 
lnitiate Special Reports, Special Preliminary Investigations and Direct Preliminary lnvestigations without a Detainee 
and Guidelines for ils Use are Eslablished for Agenls oflhe Public Proseculor's Office. 
26 Id. 
27 Id. 
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lf he were not satisfied with the way it was written because he feIt it was either unclear or 

inaccurate, he would make the alleged victim fill out a new form. Ofien, the agent would end up 

dictating what he thought was an appropriate, legal account of the events. When the victim did not 

know how to read and write, the agent would fill out the form himself and have the victim put an 

"X" at the bottom ofthe page. In the end, what was written on the form was the agent's account of 

the events and not the victim's version, thus transforming the purpose ofthe form into a new step in 

criminal procedure. 

AIthough the barandilla is a key component in criminal procedure, MH5 gave it virtually no 

attention. MH5's head ofthe agency was almost never at the barandilla. On a few occasions, when 

the reception area became extremely crowded, the prosecutor (the person in charge of all the 

public prosecutor's Offices in the Miguel Hidalgo Delegation),28 whose office was on the same 

floor in that same building, would come to the barandilla and ask why so many people were 

waiting in lineo On these occasions, he would reprimand the clerks and the agent for not attending 

the people in the reception area. At such moments, service at the barandilla quickened, but then 

slowly slipped back to its habitual slow and bureaucratic pace once the prosecutor left.29 

True, the failures of MH5 cannot necessarily be extended to other agencies. However, the 

question stands, how does the barandilla, the first door to the criminal justice system, work in other 

agencies? The Mexican criminal justice system's failure to increase the number of reported crimes 

cannot be solely attributed to the barandilla but, if other offices work the same way as the MH5 

does, the performance of the barandilla can explain sorne of the fears people have in terms of 

reporting crimes. The way people are first treated does affect the way they view !he criminal justice 

system, and this in tum affects the trust they have in the system. 

n. Pretrial Investigation 

As previously noted, most Mexican doctrinal texts on criminal procedure law consider the pretrial 

investigation phase the starting point of criminal procedure. In this phase, the public prosecutor 

2X "Delegations" are political divisions equivalent to ""Boroughs" for instance in the City of New York. Each 
delegación has a popularly elecled head or delegado Ihal mayor may nol belong lo Ihe same party as Ihe Mexico City 
Mayor. 
29 Al MH3 Ihere was no one al Ihe barandilla. This agency's lighler workload made Ihis possible, and people simply 
carne lo Ihe agency and lalked lo Ihe public proseculors or clerks in charge. MH3's agenls had a syslem in which 
the c1erks took tums at attending cases. With this system, every victirn or person who carne to the agency was able to 
talk to an agent or clerk, perhaps providing c1ients with a higher standard of treatment and counsel upon their arrival at 
the agency. However, it was not uncornmon al MH3 for victims to be tumed away for not having an ID or for victims to 
be senl lo anolher agency. 
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supposedly conducts an extensive preliminary investigation30 to determine (a) whether there is 

sufficient evidence to warrant formal charges against detainees or (b) in situations in which the 

existence of a crime has already been established, whelher there is sufficient evidence to press 

charges against any suspects. Ideally, during this preliminary investigation, the public 

prosecutor interrogates suspect(s), victim(s) and any available witnesses, including the police 

officers involved as either witnesses or first responders.31 The public prosecutor also supposedly 

visits the crime scene to look for evidence or other information that may help locate suspects.32 

Based on these interrogations and other evidence, the public prosecutor, the clerks or bolh the 

agent and the clerks decide whether to open an investigation and whether to press formal charges 

against any suspect or detainee33 

The procedure begins when one of two events occurs: (1) an alleged victim or witness comes 

to a public prosecutor's office to report a crime, or (2) the police bring a detainee who was arrested 

caught in the act of committing a crime. Procedure differs in these two cases. This section describes 

analyses and evaluates these two types of procedure separately. Both explanations begin with 

initiating criminal procedure at the public prosecutor's office and examine lhe work of public 

prosecutors, clerks, the poli ce, and experts in gathering evidence to validate the existence of corpus 

delict¡34 and to identifY possible suspects. 

III. Procedure without a Detainee 

After an alleged victim is 'processed' by the agent of barandilla and the standard form is filled 

out, the alleged victim is taken before one of the clerks. At lhe public prosecutor's offices 

studied, victim and witness questioning was typically conducted and initial declarations were 

typically taken by one of the clerks, and sometimes by a public prosecutor. At the two public 

prosecutor's offices studied, the agents' work areas were next to each other, separated by 

partitions with upper glass panels. This made conversations relatively private while allowing others 

to see what was taking place. Each agency has three teams of public prosecutors and three or 

30 This procedure is described in artieles 262 to 443 of the Mexico City Code of Criminal Procedure. See Código de 
Procedimientos Penales del Distrito Federal [0.0.] Aug. 29,1931 
31 Id. at arto 94-124. 
32 Id. 
33 VICTORIA AOATO OREEN, supra note 13 
34 " "Corpus Delicti' is the body and substance of the crime and with respect to specific crimes it means the actual 
cornmission by sorne of fue particular crime charged, which may be established by prima facie evidence from 
which the cornmission offue crime may be logically inferred". See McOraw-Hill's Spanish and English Legal 
Dictionary, Dahl's Abridged Law Dictionary, 2004. 
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tour clerks working 24-hour shifts, followed by 48 hours off-duty time35 At MH5, the clerks 

would initiate procedures and case files, and the agent in charge would supervise their work. The 

clerks took turns taking crime reports from incoming claimants so that work would be evenly 

distributed. When an arrestee was brought to the agency, the next clerk in line would take the case. 

Once in the presence of a clerk, the victim or witness would again give an oral account of the 

facts. 36 As required by law, at MH5, this account was usually entered into the agency's computer 

system. The clerk opened a file and assigned it a case number, which contained inforrnation that 

identified the particular public prosecutor's office, the date and the order ofthe cases opened at that 

agency that day37 If the workload that day was light, the clerk immediately entered the victim's or 

witness's account of events. If the clerks were very busy (e.g., because there was an arrestee who 

had to be indicted or released before the constitutional period expired), the clerks would listen 

to victim's or witness's account, open a case file and schedule an appointment for the person to 

come back. The person would then leave the agency with a copy of his or her crime report and a 

case number to follow the progress of his or her claim. Later in the day, the clerks would use the 

inforrnation on the standard forrn to complete the inforrnation in the system and submit an order 

for the proceedings needed to complete the investigation, such as those involving the judicial police 

and experts. 

At the end of each 24-hour shift, incomplete cases (in the forrn of a case file) are left for the 

next shift to complete a file or obtain an indictment or arrest warrant. At the end of each shift, the 

public prosecutors and c1erks send case files with no known suspect to the agency's "desks" 

(mesas), where other clerks carry out the necessary procedures to forrnally close the investigation. 

Most cases without a known suspect were filed as unsolved and eventually perrnanently 

closed due to lack of evidence. 

35 Although prohibited by Ihe regulations, sorne clerks had informal assistants, mostly law students, who helped file 
cases and initiate procedures for minor crimes. These assistants were paid by the c1erks or agents themselves. One 
assistant at MH3 said she was paid $30 pesos (approx $3 USO) for each case filed as unsolved and $150 ($15 USO) for 
every successfully concluded case. Having assistants gave the c1erks and agents time to deal with cases they considered 
more important~ such as theft, burglary, assault, homicide or cases where an arrestee or a victim of a more serious crime 
was present. 
36 See article 8 oflhe bylaw. See Reglamento de la Ley Orgánica de la Procuraduria General de Justicia del Distrito 
Federal, supra note 18 at arto 8 
.17 This in accordance with the attomey's regulation: Decision Number AlOJO/2001 of the Mexico City Public 
Prosecutor in which the Acronyms and Numbers Jdentifying the Preliminary Jnvestigations Opened at Oecentralized 
Public Prosecutor's Offices Subordinate to the Assistant Public Prosecutor's Office for Preliminary Investigations 
and form part of the Oistrict Public Security and Administration of Justice Coordinating Offices and are Established 
(Acuerdo no. A/OJO/2000] del procurador general de justicia del Distrito Federal. por el que se establecen las siglas y 
números con los que se identificarán las averiguaciones previas que se inicien en las agencias del Ministerio 
Público dependientes de la Subprocuraduría de Averiguaciones Previas Desconcentradas, que forman parte de las 
coordinaciones territoriales de seguridad pública y procuración de justicia). 
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1. Investigatian 

Among the most important parts of criminal procedure are gathering evidence and investigating 

allegations of illegal conduct. The Mexico City Criminal Code stipulates that, even in cases without 

a suspect, public prosecutors must conduct a pretrial investigation using every procedure available 

that might aid in finding evidence and identifying suspects.38 These procedures include inspecting 

the crime scene, interrogating possible witnesses and suspects, gathering documentary evidence 

and any other activities permitted by the Code of Criminal Procedure.39 

At MH5 and MH3, these proceedings were carried out in form, but not in substance. After a 

file was opened for a victim's report, the clerks in charge sent a written request to the judicial 

police to investigate the facts reported by the victim.40 Even though public prosecutors are 

supposed to visit crime scenes along with the judicial police and experts, in most cases, 

MH5' s public prosecutors agents did not visit crime scenes, but requested that the poli ce, experts 

or both visit the crime scene.41 Police and expert visits rarely yielded any information useful to 

the case. 

During the participant observations carried out at MH5, 1 was twice sent to conduct the onsite 

inspection so that the clerk could include the report in the case file. Once, it dealt with a car crash. 1 

was asked to report the state of the vehicles involved and to corroborate the victim's 

statement. The other time was a burglary of a food stand in a nearby subway station. An assistant 

and 1 were sent to interview witnesses and conduct the onsite inspection, along with a judicial 

police officer. After a 3D-minute visit, we left the site without any information that might have 

aided the investigation. Predictably, these inspections did not provide sufficient evidence to 

continue the investigations and so the cases were closed as unsolved. Investigations at MH3 and 

MH5 rarely yielded any evidence or information to aid in identifYing suspects, presumably 

because no real investigation took place at any leve!. The work of the public prosecutors and clerks 

primarily consisted of assembling case files, a task done at their desks. Every decision made by a 

public prosecutor or clerk and every procedure ordered or conducted must be included in the file, a 

38 See Código de Procedimientos Penales del Distrito Federal [0.0.] Aug. 29, 1931 at artiele 4 and 265. See also 
Reglamento de la Ley Orgánica de la Procuraduría General de Justicia del Distrito Federal, supra note 18 at arto 16. 
39 See Código de Procedimientos Penales del Distrito Federal [0.0.] Aug. 29, 1931 at article 94 and 135-244. Artiele 
135 of fue Code of Criminal Procedure catalogs fue evidence accepted in criminal courtS. The subsequent chapters of 
the code give specific details for each type of evidence. 
40 As stated aboye, the public prosecutor is assisted by a police officer in the investigation of a possible crime. Each 
agency has a judicial police unit assigned to it. The poli ce, like the prosecutors themselves, work on a 24-hour shift 
and 48-hour time off basis. At MH5 approximately 10 police officers were assigned to fue agency to aid prosecutors 
in fueir investigations. See Constitución Política de los Estados Unidos Mexicanos [0.0.] Feb. 5,1917 at artiele 
21 
41 See Reglamento de la Ley Orgánica de la Procuraduría General de Justicia del Distrito Federal, supra note 18 at arto 
16. 
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timc-consuming activity. Furthennore, this infonnation must be supported by tbe corresponding 

statutes in the Code of Criminal Procedure and its bylaws42 In addition to this, each page in the 

file must be numbered, signed and stamped to prevent any pages trom being lost or omitted.43 

Stamping and signing represents an additional burden for public prosecutors and clerks. Since each 

agent and clerk handles a large number of cases, there is little time to actually investigate crimes. 

At MH5, I often helped the clerks number and stamp pages. 

Part of the work done by public prosecutors and clerks during the pretrial investigation 

supposes poli ce and expert participation. In theory, both police and experts act jointly with public 

prosecutors. Criminal procedure is based on this assumption and on the principie that investigative 

work by police and experts is crucial to finding evidence and identifying suspects. In theory, staff 

members from all three sectors -public prosecutors (or clerks), the police, and experts- work 

together to solve cases. However, at MH3 and MH5, neither police nor experts provided any useful 

input to the investigation. 

MH5's public prosecutors and clerks seemed to sense the futility of poli ce reports and the 

impossibility of identifying suspects. On one occasion, an MH5 clerk was opening an 

investigation for a sto len cell phone. The victim claimed he had not se en the assailants. Minutes 

after the victim left with his case file number, the clerk added a note to the case file stating that, at 

23:00 hours, he had received a report from the police stating there was no evidence of or witnesses 

to the events reported by the victim. The clerk made this entry before requesting that the 

judicial police visit the crime scene. "They use a model fonn and fill it out each time. They don 't 

even visit the crime scene", another clerk told me later. During my observations at both agencies, I 

read many police reports and non e contained any infonnation that could be used to identify 

possible suspects. 

The final component of pretrial investigations is the evidence gathered by the experts.44 As in 

the case of the police reports, the forensic reports examined at MH5 and MH3 served no purpose 

other than to justify filing a case as unsolved. The shortage of experts and their lack of training and 

resources made it almost impossible for their work to be of any value. The extremely bureaucratic 

procedures that had to be followed for each test also minimized the chances of conducting a "real" 

investigation. Unlike the MH5's poli ce, the agency's experts seemed to visit crime scenes and 

perfonn the tests requested by public prosecutors. However, their work rarely yielded any 

infonnation useful to the case either and thus, most cases ended up as unsolved. 

42 Id 

4} See Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29,1931 at arto 14. 

44 See Reglamento de la Ley Orgánica de la Procuraduría General de Justicia del Distrito Federal, supra note 18 
at arto 77, Section V. 
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2. Unsolved Cases 

On June 25, 2004, tbree men carne to MH3 to report a burglary at a construction site next to the 

Periférico freeway. The men stated that a threeton bulldozer had been stolen from the site, along with 

several computers and other tools, the night before. In the morning, the first workers to arrive found 

the bulldozer missing, the door to the office building open and the security guard with his anns tied, 

Iying on a cot in his station. This security guard was one of the three men who had come to the 

agency; the other two were the site' s administrator and engineer. 

During this first interview, the tbree men sat before one of the clerks. The head of the 

agency was also present. Once the men made their declarations, the head of the agency asked the 

security guard what had happened and where he had been hit. "Here, on my head", the man 

replied. 

"Where?" the agent asked, searching the man's head, parting the hairs at the spot where the security 

guard had pointed. "Here?" the agent inquired. 

"1 don't see anything. Are you sure you were hit?" ~he asked again, still searching for the wound. 

"Are you sure?" he asked again, showing his disbeliefin the guard's story. 

"Really! l'm not Iying", the guard insisted. 

"Well, l'm going to ask you to speak with the police officers", the agent said, leading the three men 

to chairs in the waiting area. 

After the men had been interviewed by the clerk, two judicial police officers questioned the security 

guard in a room at the back of the agency. This room, nonnally used as an office, was now a storage 

area with several file cabinets and stacks of files on the floor. There was also a desk against one of the 

walls and a chair. U sually, files from past cases are sent to the bunker (the general archives), but 

since the main office had run out of storage space, the files had to be stored at each agency. 

The head ofthe agency gave me pennission to observe the questioning. 

During the questioning, the two police officers asked the security guard to sit in the chair while 

they (and 1) stood. They repeatedly asked the guard if he knew who was responsible for the theft. The 

security guard seemed to have a low socio-economic background. He spoke very basic Spanish and 

was dressed in a dirty ripped shirt and his hair was disheveled from the recent search for a head 

wound. He told the poli ce officers that he had been hit on the head from behind and fell to the 

ground. His hands had been tied behind him with duct tape and he had been pushed onto the 

small cot where he usually spent the night after making his rounds. He further stated that he had not 

seen his assailants; they had pointed a gun at him and had warned him that if he moved, he would be 

killed. He also said he had heard the sound of machinery outside, but did not dare move for 

fear of being shot and because, as he said, he was tied up. The officers asked him again if he had 
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been involved. "What type of gun did they use?" they then asked. 

"[ don 't know", the guard answered. 

"What do you mean, you don't know? Was it a big gun? What color was it?" 

The guard stood by his account of the events, "No, 1 swear [ had nothing to do with it. Really", he 

insisted. 

The officers told him he was going to get into trouble if he was Iying. Afier approximately 

thirty minutes, they finally told him he could leave. The guard quietly stood up and lefi the room. 

When he lefi, the officers told me that they did not think he had had anything to do with the crime. 

"He's too stupid", one ofthe officers told me. 

From later conversations with clerks, the police, and the agent, 1 learned that the burglary had 

required substantial planning, since a bulldozer could not simply be driven off the site and onto the 

freeway, but would have to be put on a truck. The police and the clerk said that, at the time of the 

burglary, many police cars were patrolling the zone and that it was unlikely that a vehicle 

that size would have gone unnoticed by the officers. The c1erk later told me that the police 

patrolJing the area were probably involved, but it was difficult to find the person responsible since 

they would never find any witnesses. "This wilJ probably end up in the 'dead files"', he told me. 

As stated earlier, Guillermo Zepeda pointed out that only 18.2% of the cases initiated in 2000 

went to COurt
45 More ofien than not, cases initiated without a detainee are stored as "temporarily 

unsolved" or "NEAPS", the initials in Spanish for No Ejercicio de la Acción Penal [No 

Criminal Action Taken].46 Former Public Security Secretary, Alejandro Gertz Manero, has said that 

only 10% of the crimes reported in 2004 resulted in an indictrnent.47 Of the total number of 

indictrnents, approximately halfwere cases where defendants had been caught in the act. 48 

In principIe, the public prosecutor bases his decision to press charges on three types of 

information: (a) the initial declaration; (b) the subsequent questioning of witnesses and possible 

suspects, police officers, and victims; and (c) the evidence gathered by the judicial police and 

experts49 Theoretically, if sufficient evidence is gathered and a suspect is identified, the agent 

45 GUILLERMO ZEPEDA LECUONA, supra note 8. 
46 As noted aboye, unsolved cases are filed as temporarily or definitely unsolved. Temporary unsolved cases are those 
that have been temporarily c10sed because there is not enough to continue with the investigation. Temporarily 
unsolved cases eventual1y become definitely unsolved ones if enough time passes without finding any new evidence. 
The time needed to pennanently closed a file is detennined by Ihe highest sanction in Ihe Criminal Code Ihat applies to 
the particular crime. If this period expires, a case is filed as definitely unsolved and is permanently closed. A case is 
also filed as unsolved when the crime is not serious and the victim pardons the offender, or when, after the pretrial 
investigation, the public prosecutor determines that no crime was committed. Reglamento de la Ley Orgánica de la 
Procuraduría General de Justicia del Distrito Federal, supra note 18 at arto 63 
47 From Alejandro Gertz Manero, Seguridad y Justicia, Address at the Círculo de Estudios México (August 19, 
2004). 
48 Id. 
49 See Código de Procedimientos Penales del Distrito Federal [0.0.] Aug. 29,1931 at arts. 16 and 11. 
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requests an arrest warrant from the corresponding judge50 If, on the other hand, the pretrial 

investigation did not yield enough information to identify a suspect, the public prosecutor stores 

the case as temporarily unsolved. Eventually, most ofthese cases are permanently closed51 

To avoid cases being closed as unsolved wilhout proper investigation, the District 

Attomey's Office has issued orders that require each case file to be supervised (in the sense of 

reviewed). When it is determined lhat a case file is unsolved, it is sent to the head of the agency 

who reviews lhe file and ratifies the decision to file the case as such.52 Once the head ofthe agency 

approves and signs the case file, it is sent to the Assistant Public Prosecutor's Coordinating Office 

(Coordinación de Agentes del Ministerio Público Auxiliares del Procurador), a unit within the 

District Attomey' s Office lhat again reviews and ratifies the decision to store a case file as 

unsolved.53 This ratification, however, is based solely on the written contents in the file and 

whether all lhe formal requirements for a case file have been met, at least "on paper". 

However, in reality, no real investigation has taken place. On several occasions, I saw case 

files the Coordinating Office sent back to MH5 because lhey were not stamped or numbered 

properly. On olher occasions, I saw case files sent back for not specifying the right articles of the 

applicable codes or regulations. Once lhe Coordinating Office is satisfied with these formalities, the 

case is filed as temporarily unsolved.54 

Most unsolved cases eventually become permanently unsolved, and the investigations are 

permanently closed. Guillermo Zepeda found that in 1999, 3.2% of investigations nationwide were 

closed because the criminal charges were not approved for filing, 24.0% were closed voluntarily, 

27.0% were closed because the time limit for prosecution had expired, and only 9.7% were closed 

because the investigation was successfully concluded.55 

Of lhose closed due to time limits, over half were definitively closed.56 Many cases thus go 

unsolved and unpunished, the typical outcome if there are no known suspects when the case is 

opened. F or cases in which a suspect is known or a person has been detained, cases are usually 

"successfully concluded". 

50 Id. 
51 See Reglamento de la Ley Orgánica de la Procuraduría General de Justicia del Distrito Federal, supra note 18 at arto 
15 
52 Id. at arto 17. 
53 This office is govemed by the Reglamento de la Ley Orgánica de la Procuraduría General de Justicia del Distrito 
Federal, supra note 18 at chapter XIII. 
54 Id. al arto 25. 
55 GUILLERMO ZEPEDA LECUONA, supra nole 8 al 189. 
56 Id. 
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IV. Procedure with a Detainee 

On July 27, 2004, aman was arrested for stealing a screwdriver from a supermarket. As he was 

leaving, the concealed screwdriver set offthe store's alarm and two poli ce officers arrested him and 

brought him to the agency (MH5). When they arrived, the detainee was put in a chair in front of 

me. The man started crying and said, "Miss, can you please help me? Please help me". He 

then tumed to someone else standing nearby, "Please, can you help me? Wi11 you please help?" 

When no one answered, he continued to cry. "Please let me go. 1'11 be good. I promise. I have a 

daughter. She's three months old. Please, let me go". One ofthe elerks walked over and told him to 

be quiet. 

Then, a judicial police officer carne over and stood next to him. When the detainee started 

asking me for help again, the officer told the detainee, "Be quiet, or you'll suffer for it". The 

officers who brought the man to MH5 put the screwdriver on the elerk's desk. The price tag was 

sti11 on it. It was worth $175 pesos (approximately $17 USD). 

"At least let me make a phone call", the man pleaded. "1 know I'm allowed to make a ca11", 

he insisted, raising his voice and crying even louder. The officer then made the detainee stand up 

and took him down to the detention center. Later that day, he was sent under pretrial detention 

to a Mexico City prison. 

That same day, another person -a boy between 16 and 18- was arrested. Like the 

man described aboye, the boy had been arrested by security guards for shoplifting. The boy had 

stolen sorne perfume and deodorant from a local Wal-Mart. He, too, was sent to prison under 

pretrial detention without bail. The cost of the items stolen carne to $240 pesos 

(approximately $24 USD). 

The participant observations conducted showed that, in most cases with detainees, these 

individual s were arrested without a warrant and for misdemeanors. Approximately half of 

Mexico's detainees caught in the act are arrested without warrants57 Although human rights 

activists and NGOs have widely criticized the frequent use of detentions without warrants 

by the Mexican police,58 Mexico's legal system and criminal law interpretations sti11 validate 

and facilitate police arrests without warrants. The broad definition of "special circumstances" in 

artiele 16 of the Mexican Constitution is one example of such validation.59 This artiele, amended 

in 1993 and again in 1999, allows arrests without warrants in "urgent cases". The reforms to artiele 

16 e1aborate on "urgent cases" to inelude arrests made when poli ce determine that the suspect 

57 Alejandro Gertz Manero, supra note 47. 
"See also INTER-AMERICAN COMMISS10N OF HUMAN R1GHTS, REPORT ON THE SITUATlON OF 
HUMAN R1GHTS IN MÉXICO (1998). 
59 Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb. 5,1917 at arto 16. 
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might escape the authorities, fundamentally leaving the decision to the officer's discretion.60 

Another example of this is the concept of "en flagrancia" -caught in tbe act- as used in Mexican 

law today. Previously, it referred to cases in which police witnessed a crime in progre ss (i.e., in the 

act). This concept was later expanded to include an arrest if: 

• The arrestee was identified by a victim or witness as tbe person responsible for 
committing a crime, 

• The arrestee was found in possession ofthe item subject ofthe crime, or 

• Fingerprints or otber evidence made it possible to infer that tbe arrestee participated in 
a cnme. 

The constraints on these bases for an arrest en flagrancia are: (a) the law considers it a 

serious crime, (b) less than 72 hours have passed since the crime occurred, and (c) the 

criminal investigation was initiated prior to the arrest.61 

These reforrns, intended to facilitate arrests and help police fight cnme, have adversely 

affected criminal prosecution and police practices. Without the resources or the motivation to 

investigate crimes, Mexico' s police focus on apprehending subjects caught in the act. A survey 

from the Centro de Investigación y Docencia Economicas (CIDE)62 conducted in Mexico City and 

its suburbs found that most detainees are petty criminals and not tbose who cornmit the serious 

crimes tbat most concern Mexican society.63 This is especially true regarding tbefts and robberies 

of small amounts of money. Many of the defendants 1 saw at MH5 were arrested under these 

circumstances. The CIDE survey also found that many detainees are arrested en flagrancia (in the 

act of committing a crime): over half of the surveyed detainees (57.0%) said they had been arrested 

within the first tbree hours of committing the crime.64 An additionaI25.0% ofthe respondents said 

they were arrested within 30 days of committing a crime, 7.4% within 30 to 180 days, 4.0% 

between six montbs and one year after, and a further 6.6%, ayear or more after committing a 

cnme. 

Before asking a judge to issue an arrest warrant, a public prosecutor must first establish 

there is reasonable cause against a persono The case file is tben sent to a criminal court along with a 

60 Report of the Joseph R. Crowley Program in Intemational Human Rights & Centro de Derechos Humanos Miguel 
Agustín Pro Juárez. Presumed Guilty?: Criminal Justice and Human Rights in Mexico, 24 FORDHAM INT'L L. J. 
801, 809 (2001) [hereinafter !he Joseph Crowley Report]. 
61 See Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at arto 267. 
62 The CIDE is a publicly funded institution located in Mexico City. 
63 The CIDE prison survey shows that mos! detainees in Mexico City are not only arrested without a warrant but are 
also arrested for misdemeanors. The survey was conducted in Mexico in May 2002. lt was given to 1,605 inmates 
from 18 different prisons in the states of Mexico and Morelos and in Mexico City. See MARCELO BERGMAN 
coord., DELINCUENCIA, MARGINALIDAD Y DESEMPEÑO INSTITUCIONAL. PRIMERA ENCUESTA DE LA 
POBLACIÓN EN RECLUSORIOS (CIDE, 2002). 
64 Id. 
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request for a warrant65 Guillenno Zepeda has reported that, nationwide, 85% of the requests for 

arrest warrants are granted66 However, over half of the warrants granted do not result in arrests. 

Based on data from the National Institute of Statisties (INEGl), 33% of the arrest warrants 

granted nationwide resulted in arrests.67 In Mexico City, 47.6% ofthe arrest warrants resulted in 

arrests68 

Since only 11 % of the cases opened at a public prosecutor's office obtain an arrest warrant, and 

since only 33% ofthe arrest warrants result in actual arrests, Mexico's criminals enjoya great deal 

of impunity69 

Once an arrestee IS m custody with or without an arrest warrant, the public 

prosecutor's office has 48 hours to bring criminal charges against the arrestee in a court or 

release him.70 This period can be extended to 72 hours if the suspect is accused of a serious 

crime71 Thus, from the time ofarrest, prosecutors have 48 hours (and in certain cases, 72 hours) to 

gather enough evidence to press charges. Since public prosecutors and clerks work for 24-hour 

shifts (followed by 48 hours off-duty), many cases are passed on to the next shift, which must 

finish the process to obtain an indictment. Detainees remain in the agency's detention center until 

bail is granted. If bail is refused, they are sent to a pretrial detention center. Many arrestees are sent 

to prison as pretrial detainees, without !he possibility of obtaining bail. 

The Mexican Constitution and local code of criminal procedure grant several rights to the accused 

during the pretrial investigation: 

• The right to request provisional releas e under bail (which is granted unless one of the 
exceptions stated in article 20 ofthe Constitution applies);72 

• The right to be infonned of the accusations against him or her; 73 

• The right to not have his or her personal belongings or person taken or searched without a 
. d b . d 74 warrant Issue y a JU ge; 

65 See Código de Procedimientos Penales del Distrito Federal [0.0.] Aug. 29, 1931 at arto 2 and 4. 
66 GUILLERMO ZEPEOA LECUONA, supra note 8 at 210. 
67 Id. at 205 and 206-208. According to Zepeda in 2000, there were 253,539 effective arresl warrants in 30 states, not 
counting Mexico City or Ihe State ofNayarit, which apparently do not give out this inforrnation. Ofthese, 127,666 were 
pending from the previous year and 125,873 had been issued that year. 
" Id. 
69 Id. at 177. This number reflects the estimated percentage of cases natiunwide. 
70 In cases where an arrest has been made en flagrancia, the case file is also sent to a criminal cuurt fUf the 
detention to be validated. Código de Procedimientos Penales del Distrito Federal [0.0.] Aug. 29, 1931 at arto 268 
bis. See also VICTORlA ADA TO GREEN, supra note 13. Also see Constitución Política de los Estados Unidos 
Mexicanos [0.0.] Feb. 
5,1917 at articles 16,20 and 21. 
71 Código de Procedimientos Penales del Distrito Federal [0.0.] Aug. 29, 1931 at arto 268. 
72 Constitución Política de los Estados Unidos Mexicanos [0.0.] Feb. 5, 1917 at arto 20; Código de Procedimientos 
Penales del Distrito Federal [0.0.] Aug. 29, 1931 at arto 556-574. See also Código Federal de Procedimientos Penales 
[C.F.P.P.] [Criminal Procedures Code] arto 399 to 417 [0.0.] Aug. 30, 1934. 
73 Código de Procedimientos Penales del Distrito Federal [0.0.] Aug. 29, 1931 at art.269. 
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• The right to counsel; 75 

• The right to remain silent and not give an initial declaration; 76 

• The prohibition of torture and of being held incommunicado, the lack of legal standing of 
any statement or declaration given to anyone except the public prosecutor or judge, and the 
lack of lefal standing of any statement or declaration given without the assistance of a 
defender.7 

At the agency studied as part of this research, many of these rights were observed in form, but not 

in substance. Many defendants did not know how to read or write and because of defendants' low 

socio-economic background and educational level they were unaware that their rights were being 

violated. The only recourse for many defendants was the often deficient service of public 

defenders. The code of criminal procedure specifies that the public prosecutor has the obligation to 

inform defendants of their rights, including their right to not make an initial statement. 78 However, 

eIDE data suggests that many defendants are not informed that the statement they are asked to 

give fue public prosecutor is not compulsory. The eIDE survey found that 77% of the 

defendants interviewed responded "N o" to the question, "Did anyone inform you at the Public 

Prosecutor's Office that you had the right not to declare?,,79 At MH5, I saw several defendants 

being informed of this right; however, both the public defender and the public prosecutor or clerk 

recommended that they give a statement. Both public prosecutors and public defenders told 

defendants that invoking their right to not give a declaration would count against them in the future. 

In these cases, defendants usually gave a statement, often to their detriment. 

At MH5, this statement was taken by the clerks. The clerk would first ask the defendant for 

an oral account of the events and would then include this statement in the file using the SSAP.80 

Statements rendered at the Public Prosecutor's Office under these circumstances practically 

guaranteed convictions. At MH5, I often saw defendants give incriminating statements, unaware of 

what they were doing. On several occasions, I observed the clerks as they wrote down the 

defendant's oral account. In the statements that the clerks entered into the SSAP, they would 

74 Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb. 5, 1917 at arto 16. 
75 Id. at arto 20 and Código de Procedimientos Penales del Distrito Federal [D. O.] Aug. 29, 1931 at artiele 269. 
76 Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb. 5, 1917 at art.20, 11; Código de Procedimientos 
Penales del Distrito Federal [D.O.] Aug. 29,1931 at artieles 269, 289, 290 and 291; Código Federal de Procedimientos 
Penales [D.O.] Aug. 30, 1934, at artiele 128. 
77 Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at artiele 289. 
78 Id. at arto 269 1lI. 
79 See MARCELO BERGMAN supra note 63 
80 The computer software system used today by agents and oficiales secretarios (sistema simplificado de 
averiguaciones previas or SSAP) to create files (expedientes). The SSAP was instated by the District Attomey's office 
to simplify procedures and avoid corruption. The infonnation in each case is recorded pennanently in the main system. 
Once a file is created in the system, the case is recorded and may be accessed from any computer within the system that 
uses the software. Each agent and oficial secretario have a number and code lhat allows lhem to access lhe system. Any 
changes or proceedings added to lhese files are recorded in lhe system with lhe agen!'s and oficial secretario's number. 
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inc1ude the incriminating information, but leave out information that might aid the detainees' 

defensc. 

In Mexico, statements rendered to the public prosecutor present an enormous problem for 

defendants. This is largely due to the weight given to confessions and the interpretation the 

court gives to the principIe of proximity.81 In Mexico, judges consider a confession the most 

valuable type of evidence82 The Mexican Supreme Court has stated that a confession should 

be considered "absolute evidence" of a person's responsibility as long as it is not implausible 

and can be cOIToborated by other evidence.83 

The Court has also dec1ared that, once a confession has been made, the defendant's 

subsequent denia! of statements in the confession does not negate the value of the confession, and 

the defendant bears the burden ofproving that the confession is false. 84 

Given the Courl's interpretation of the principIe of proximity, based on the theory of 

procedural proximity, a confession given during the pretrial investigation stage has greater value 

than any subsequent declarations and invalidates any subsequent declarations to the contrary.85 As 

noted in the Joseph Crow!ey Report, the principIe of proximity was originally "intended to function 

as a procedural protection for the accused".86 Accordingly, this principIe placed the greatest weight 

"on a statement made to the judge, emphasizing the importance of the judge's ability to assess 

the evidence directly".87 The theory, as interpreted by most Latin American countries and the 

Inter-American Commission on Human Rights, assumed that acts which occur in the presence of a 

judge are more valuable because the judge will guarantee the veracity of the statement, as well as 

insure that the defendant was not coerced. However, the Mexican Supreme Court has given this 

principIe the opposite meaning.88 It has interpreted "proximity" to refer to the confession glven 

" Código de Procedimienlos Penales del Distrito Federal [D.O.l Aug. 29, 1931 at articles 136 and 137. 
82 According to Yamin and Noriega, "In Mexico, lhe confession has historically been treated by judges as one of lhe 
most valuable types of evidence [ ... ] Notwithstanding significant evidence indicating that involuntary confessions are 
unreliable, judges in Mexico view confessions to have the most probative value". Alicia Aly Yamin & Ma. Pilar 
Noriega, The Absence 01 the Rule 01 Law in Mexico: Diagnosis and lmplications lor a Mexican Transition lo 
Dernocracy, 21 LOY. L. A.INT'L & COMP. L. J. 467, 499 (1999). 
" CONFESiÓN, VALOR DE LA, Primera Sala, S.CJ.N. [SUPREME COURT], Semanario Judicial de la Federación 
y su Gaceta, Sexta Época, Segunda Parte, XLIV, February 1961, p. 49. (Mex.). 
84 RETRACTACiÓN, VALOR PROBATORIO DE LA PRIMERA CONFESIÓN. Primera Sala, S.CJ.N. [SUPREME 
COURT], Semanario Judicial de la Federación y su Gaceta, Sexta Época, Segunda Parte, XC, December 1962, p. 
27 (Mex); and CONFESIÓN ANTE EL MINISTERIO PÚBLICO, RETRACTACIÓN, Primera Sala, S.CJ.N. 
[SUPREME COURT], Semanario Judicial de la Federación y su Gacela, Sexta Época, Segunda Parte, XXXIX, 
Seplember 1960, p. 41 (Mex.). In a later case, the Court staled lhal ifa defendanl claimed lo have been forced lo make a 
first confession before the Ministerio Público through torture or coercion, it was hislher duty to prove that torture 
had in facl laken place. See RETRACTACiÓN, CONFESIÓN ANTE EL MINISTERIO PÚBLICO, Primera 
Sala, S.CJ.N. [SUPREME COURT], Semanario Judicial de la Federación y su Gacela, Sexla Época, Segunda 
Parte, XVI, Oclobre 1958, p. 232 (Mex.) 
" JESÚS ZAMORA PIERCE, GARANTÍAS y PROCESO PENAL 185 (2001). 
86 The Joseph R. Crowley Report, supra nole 60. 
87 Id. 
88 Id. 
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In the time c10sest to the perpetration of the alleged acts, as opposed to the one rendered in the 

presence ofajudge.89 Yamin and García have pointed out that, in Mexico, "Given the theory ofthe 

procedural proximity of the evidence, the initial declarations of the accused receive priority since 

the corresponding legal value had been given to tbem because tbey were issued witbin proximity to 

the acts".90 If a defendant makes a confession during initial questioning, the court will give it 

greater weight. 

When an initial declaration was given at MH5, the police officers who brought tbe defendant 

in would be present, along with the detainee' s defender or "person of his or her confidence". 91 

When arrests were made en flagrancia, the police officers who made the arrest were called in as 

eye witnesses, further implicating the defendants. 

As a final note, it is important to mention that when a case file is closed as unsolved, either 

because no suspects were identified or because the warrant did not result in an arrest, the public 

prosecutor's Office that opened the case stores tbe case file until it is declared perrnanently 

closed.92 In tbese cases, the file never leaves the agency. When an arrestee is in custody or a 

defendant has been granted bail, once the pretrial investigation phase is completed the case file is 

sent to a different public prosecutor, known as the trial prosecutor, who pursues the case in the 

courts from the instruction phase to the sentencing phase. 

Mexican prosecutors obtain convictions in almost every case when there is an indictrnent; 

the circumstances involve tbe existence of a confession, hardly any investigation of tbe fact, 

and no plea-bargaining whatsoever.93 

The National Institute of Statistics (INEGI) reports that 87% of the rulings made by Mexico's 

local criminal courts in 2003 ended up in convictions.94 

In Mexico City, 93.4% of the rulings made by the city's local criminal courts ended 

up in convictions. 

89 DECLARACIÓN PRIMERA DEL REO, VALOR DE LA. Primera Sala, S.C.J.N. [SUPREME COURT], 
Semanario Judicial de la Federación y su Gaceta, Sexta Época, Segunda Parte, XLIII, p. 37 (Mex.) and 
RETRACTACIÓN y APLICACIÓN DEL PRINCIPIO DE INMEDIATEZ, Primera Sala, S.C.J.N. [SUPREME 
COURT], Semanario Judicial de la Federación y su Gaceta, Sexta Época, Segunda Parte, LVII, p. 58 (Mex.). 
90 Alicia Ely Yamin & Ma. Pilar Noriega, supra note 82. 
91 Artiele 20 of the Mexican Constitution establishes that a defender or "person of his or her confidence" be present at 
!he time of!he initial deelaration. However this right is only fulfilled in form and in most cases, defendants do not have 
any defense present at this time. 
92 This is due to!he term barring ofthe penalty. Reglamento de la Ley Orgánica de la Procuraduria General de Justicia 
del Distrito Federal, supra note 18 at arto 25. 
93 See OPEN SOCIETY JUSTICE INITIATIVE, MYTHS AND PRETRIAL DETENTION IN MEXICO 14 (2005) 
94 See!he National Institute ofStatistics (INEGI) at http://www.inegi.gob.mxJestadisticas. 
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V. Conclusions 

In Mexican criminal procedure, the pretrial investigation phase is the bottleneck in the 

system. During this phase, many cases become inactive files (archivo muerto -permanently 

unsolved-). Mexico's public prosecutors -along with clerks, the judicial police and experts- are 

responsible for investigating crimes and bringing those responsible to court. Mexican criminal 

procedure is structured on the basis that criminal investigation and gathering evidence are key 

in finding suspects and prosecuting them. However, at the public prosecutor's offices 1 observed 

very little or no investigation takes place. Most procedures which were initiated without a detainee 

end up unsolved. In many cases, crime victims simply decide not to report the crime, fearing the 

long and bureaucratic procedures or anticipating the system' s ineffectiveness. In cases where an 

arrest warrant is issued, relatively few arrests result, and many cases that involve a detainee result 

from an arrest without a warran!. In those cases where an arrestee is brought before a public 

prosecutor, prosecution and later convictions are the norm. Public prosecutor's offices are an 

extremely important part ofthe Mexicanjustice system. For many people, the agencies are not only 

the entrance to the criminal justice system, but also a first approach to the legal system. People 

arrive at the agencies with aH types of issues. Sorne of these issues are legal, others are no!. Sorne 

are criminal law issues and others are no!. From divorces, inheritance problems, lost driver's 

licenses, to reporting crimes, people arrive at public prosecutor's offices because it is the only legal 

institution they seem to know about and choose it as their first approach the legal system. 

As previously noted, tbe ICESI survey indicated tbat only 24% of the crimes that 

occurred in Mexico City in 2002 were reported95 This paper provides several possible explanations 

for crime victims' reluctance to report a crime.96 The participant observations conducted for this 

study at the two Miguel Hidalgo public prosecutor's offices demonstrate that the fears expressed by 

victims about the agencies and tbeir reluctance to attend have sound bases. Initiating a criminal 

procedure is a drawn-out and time-consuming experience that usually yields no positive resul!. 

Moreover, once a procedure has been opened, victims are often not informed about the status of 

their procedure -and they need to pay gratuities to receive information, a copy of their file or a 

copy of their reporto 

Today, public prosecutors and poli ce officers unilateraHy decide if and when to initiate a 

criminal procedure, and if and when to prosecute. Except for tbe internal formal case file review 

process, the work of public prosecutors goes unchecked, and they are not held accountable for their 

9S See ICESI survey on Victimization. Available at http://www.icesi.org.rnxlindex.c fm?cat ID=944. 
96 Id. In lhe ICESI survey, many respondents (39%) slaled they had not reported a crime because they feil 
reporting it would be a waste oftime, others (20%) expressed a lack oflrust in the authorities, a further 17% showed 
concem over the long and complicated procedures. 
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decisions. Part of this lack of accountability results from the fact that case files are hidden from 

public view and can only be accessed by the parties directly involved in the case. Today, Mexico's 

criminal investigations and criminal procedures are conducted virtually in secret. Because these 

files are the sole source of information on each proceeding, and because the public has no access to 

these files, much of what happens in Mexico' s criminal procedure is inaccessible to independent 

scrutiny. 

Aware of the ineffectiveness of police and prosecutorial organizations and activities, 

Mexico's authorities continue to endorse legal reforms that increase both sanctions and the 

discretion ofthe police and prosecutors. As a result of these reforms, there has been an mcrease 

in the number of arrests of petty criminals, a dramatic rise in the prison population, a reduction 

of procedural guarantees and the extensive use of arrests without warrants.97 Reforms have failed 

to address the main problem in criminal prosecution: the lack of investigation, without which 

criminal procedure is simply an empty process damaging both victims and defendants. 

Many of the shortcomings of Mexico's criminal procedure result from the lack of 

preparation and resources available to conduct investigations, without which the pretrial 

investigation phase becomes a vacuous process. Experts and prosecutors need betler resources and 

the necessary equipment and personnel to conduct investigations. It is essential for public 

prosecutors and clerks to leave their desks and become real investigators. Today, agents, experts 

and even public defenders in Mexico City work in precarious conditions. They receive extremely 

low salaries98 and have an overwhelming workload. 

lnstitutions gain dignity and respect from many sources. One of these sources is found in the 

physical space in which they operate. Social and legal institutions are immersed in syrnbols that 

lead us to understand the world in certain ways and give authority and power to institutions. 

Laws and procedures do not exist exclusively on paper. The manner in which they come to life 

give them a defining character and meaning. Today's public prosecutor's offices send a mixed 

message. Mexican citizens see the agencies' decaying facilities, tom fumiture and rusty chairs as 

reflections of the institutional decay that characterizes and pervades the agencies' operations and 

moral codeo With tom and rusty furniture and no tools, it is doubtful that Mexican citizens, public 

prosecutors and clerks will grasp the importance of their function. 

97 See hltp://www.spf.df.gob.mxIhlmls/ssp-sec-infonne-2004-2.hlml. According lo Ihe Public Security Ministry, 
when the refonns lo Ihe criminal code augmenting sanclions and further expanding the circumslances Ihal deny bail 
were enacled in 2003, prison population increased 20% by 2004. 
98 The monthly salary of a local public proseculor ranges belween 8,000 and 12,000 Mexican pesos (approximalely 800 
lo 1,200 USD per month) depending on their seniority. 
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