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a New Challen ge. IV. Effects of the WTO Mem bers hip.

Eco nomic glob al iza tion is a great trend of the con tem po rary world which 
has ex tended to ev ery sec tor of the econ omy. The wide spread and fast
de vel op ing glob al iza tion has ef fec tively strength ened the intra-sec tor
and inter-sec tor in ter de pen dence of all the mem bers of the in ter na tional
com mu nity. The eco nomic in te gra tion un avoid ably im pacts on the laws,
le gal sys tems, le gal con cepts, le gal val ues and le gal en vi ron ment of all
the coun tries in the world, re gard less their dif fer ences in cul ture, his tory, 
le gal and po lit i cal sys tems, re li gious be lief and geo graph ical lo ca tion.
China of course can not be an ex cep tion. Its laws and le gal sys tem have
changed dras ti cally and sub stan tively over the last 50 years. This pa per
is to over view briefly the char ac ter is tics of the Chi nese le gal sys tem af -
ter the es tab lish ment of the Peo ple’s Re pub lic, ex am ine the changes
brought about by China’s en force ment of open pol icy in the late 1970s
to the end of the last cen tury and then dis cuss the im pact of China’s
WTO mem ber ship.
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I. THE LEGAL SYSTEM IN THE PERIOD OF PLAN NED ECO NOMY

The cur rent Chi nese le gal sys tem can be traced back to the pe riod of
the Chi nese-So viet Re pub lic in the rev o lu tion ary bases prior to the es -
tab lish ment of the Peo ple’s Re pub lic of China. The first for mal piece of
leg is la tion was, com monly re ferred to as, the Com mon Pro gram of the
Chinese Peo ple’s Po lit i cal Con sul ta tive Con gress in 1949 which laid
down the es sen tial prin ci ples of the Con sti tu tion in 1954. There af ter laws 
relating to the court sys tem, the proc u ra tors, mar riage, land re form, et cet -
era, were adopted.

The laws adopted in the early 1950’s were to a large ex tent tinged
with rev o lu tion ary char ac ter is tics for the trans for ma tion of pri vate own -
er ship to pub lic own er ship. The ide ol ogy or spirit of such laws was ob vi -
ously in flu enced by the for mer So viet Un ion. In that pe riod, the Chi nese
gov ern ment re lied not only on the Com mu nist Party, work ers and peas -
ants but also on cap i tal ists and in tel lec tu als who agreed to the so cial ist
sys tem. The laws in clud ing the Con sti tu tion were quite bal anced in re -
flect ing the in ter ests of these groups of the Chi nese pop u la tion. The
hasty en act ment of laws in the 1950s, which was needed as the laws of
the Guomindang Gov ern ment pre vi ously ex ist ing, were an nounced by the
Chi nese gov ern ment as null and void.1

Start ing from 1957 to 1976 with an ex cep tion of three to four years in
the early 1960’s, China was deeply en gaged in po lit i cal move ment. Laws 
of that pe riod re flected the class strug gle within the coun try. At the same 
time, China adopted a highly cen trally planned eco nomic sys tem. Eco -
nomic plans and ad min is tra tive or ders, in stead of laws, had bind ing force 
on lo cal gov ern ments and en ter prises of dif fer ent sec tors of the econ omy 
such as man u fac tur ing, dis tri bu tion and ser vice. Laws thus be came a tool 
of class strug gle.2 In fact, in the ten years of the Great Cul tural Rev o lu -
tion (1966-1976), laws were not con sid ered nec es sary, leave alone im -
por tant, to the so ci ety.
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1 Soon af ter its es ta blish ment the Com mu nist Go vern ment of Chi na nu lli fied the
then exis ting Com ple te Co de of Six Laws in or der to es ta blish a “peo ple’s” le gal system. 
See Byron S. J. Weng and Chang Hsin, Intro duc tion to Chi ne se Law, Hong Kong, Ming
Pao pu blis hers, 1978, pp. 6-14.

2  The ex ploi ta tion of clas ses as such had been abo lis hed in Chi na, ho we ver, it was
ex pec ted that class strug gle would con ti nue to exist wit hin cer tain bounds for a long ti me 
to co me. See the Pream ble of the Cons ti tu tion.



The sit u a tion re mained the same un til late Chair man Mao died in 1976
and the prag matic pol i cies were adopted by the Chi nese gov ern ment in
1978 when the gov ern ment an nounced that the coun try would, from then
on, con cen trate its ef forts on eco nomic con struc tion. That an nounce -
ment was not sur pris ing. In the first place, at that time, the Chinese econ -
omy was on the verge of bank ruptcy. Sec ondly, most of the lead ers of the
government suf fered a lot from the po lit i cal move ments, es pe cially the Great
Cul tural Rev o lu tion. This does not mean, how ever, that the Chi nese gov -
ern ment had de cided to change its po lit i cal di rec tions or ide ol ogy. Quite
con trary, the Con sti tu tion of 1982 stip u lates the “four car di nal prin ci ples”3

as guid ing prin ci ples for the de vel op ment of the coun try.4

At eco nomic front, how ever, the Chi nese gov ern ment real ised the need
to mod ify its rigid eco nomic sys tem in clud ing the cen tral plan ning and
the Peo ple’s Com munes. Eco nomic growth re quires cap i tal and ad vanced
tech nol ogy as well as so phis ti cated man age ment meth ods. Hav ing been
iso lated from the rest of the world for sev eral de cades and hav ing en gaged 
in po lit i cal move ments at the same time, China nei ther had the cap i tal nor
tech nol ogy or man age ment skills needed to re vi tal ise its econ omy.5 The
prag matic pol i cies there fore shift the fo cus to the im por ta tion of these
items from for eign coun tries and the neigh bour ing re gions.

II. OPE NING TO THE OUT SI DE WORLD

China started to im ple ment the pol icy of do mes tic eco nomic re form
and open ing to the out side world in 1978. The pol icy suf fered some set -
backs as a re sult of the Tiananmen move ment in 1989. From 1978 to
1989, nu mer ous laws and ad min is tra tive reg u la tions were adopted to en -
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3 The “four car di nal prin ci ples” re fer to up hol ding the pur suit of the so cia list road,
the pro le ta rian dic ta tors hip com mu nist party lea ders hip and ad he ren ce to Mar xist-Le ni -
nism-Mao Ze dong thought.

4 See the pream ble of the Cons ti tu tion.
5 Du ring the “Cul tu ral Re vo lu tion” self-re lian ce was the buzz word for Chi na. Be fo -

re that due to po li ti cal and ideo lo gi cal dif fe ren ces Chi na iso la ted her self from the rest of
the World. It was only open to the coun tries with sa me ideo logy, such as the for mer So -
viet Union and very few ot her Com mu nist Coun tries. The three-de ca de long “clo se door
po licy” of Chi na pro ved to be de tri men tal to its eco no mic and tech no lo gi cal ad van ce -
ment as com pa red to the rest of the world.



cour age for eign in vest ment and do mes tic eco nomic re forms.6 Is sues in
re la tion to po lit i cal re forms were brought about sev eral times, no ma jor
law, how ever, was adopted in that pe riod. The stu dent move ment in
1989 put po lit i cal re form on a stand still, which par tially con trib uted to
the slow down of for eign in vest ment in China.7

One of the fea tures of the laws in that pe riod is that most of the laws
were com posed of laws passed by the Na tional Peo ple’s Con gress and
its Standing Com mit tee and ad min is tra tive reg u la tions passed by the
State Coun cil and min is tries and com mis sions. This pro cess in ev i ta bly
had the ef fect of boost ing the al ready swell ing ad min is tra tive dis cre tion.
The coun try’s much crit i cized cor rup tion is di rectly re lated to this leg is -
la tive prac tice.

From the late 1970s to the early 1990s, an other sa lient fea ture of Chi -
nese le gal de vel op ment is dif fer en tial treat ment be tween Chi nese na tion -
als and for eign ers. Dur ing this pe riod, most laws and reg u la tions ba si cally
con sisted of two sets of laws: one ap pli ca ble to those which in volved for -
eign el e ments, the other for   pure do mes tic mat ters. Laws en acted dur ing
this pe riod, such as the China-For eign Joint Ven ture Law,8 the China-For -
eign Con trac tual Joint Ven ture Law,9 the Wholly Foreign-owned En ter -
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6 Du ring this pe riod mo re than 450 laws and re gu la tions we re pro mul ga ted by the
NPC, the NPC’s Stan ding Com mit tee and the Sta te Coun cil, in clu ding 350 eco no mic
laws and nearly 100 laws con cer ning the in tro duc tion of fo reign ca pi tal and tech no logy
from fo reign coun tries. See Rui, Mu, “Chi ne se Eco no mic Law and the Chi ne se Le gal
System”, in Rui, Mu and Wang, Gui guo (eds.), Chi ne se Fo reign Eco no mic Law: Analy sis
and Com men tary, Inter na tio nal Law Insti tu te, Wa shing ton D. C., 1994, pp. l-8.

7 The main rea son for the slow down of fo reign in vest ment in Chi na was po li ti cal
rat her than le gal or lack of eco no mic op por tu nity. The Tin na men Squa re in ci dent ge ne ra -
ted worl dwi de con cern, which in turn af fec ted the fo reign go vern ment’s po licy to wards
in vest ment in Chi na. The si tua tion im pro ved in 1992 with the vi sit of Deng Xiao ping to
the sout hern Chi na.

8 Law of the Peo ple’s Re pu blic of Chi na on Chi ne se-Fo reign Equity Joint Ven tu res
was adop ted at the 2nd Ses sion of the 5th Na tio nal Peo ple’s Con gress (NPC) on 1st July
1979 and was ef fec ti ve as of 8th July 1979. It was la ter amen ded in ac cor dan ce with the
De ci sion to Re vi se the Joint Ven tu re Law of the Peo ple’s Re pu blic of Chi na at the 3rd
Ses sion of the 7th NPC on 4th April 1990.

9 Law of the Peo ple’s Re pu blic of Chi na on Chi na-fo reign Con trac tual Ven tu re Law 
was adop ted at the 1st Ses sion of the Stan ding Com mit tee of the 7th NPC on 13th April
1988 and be ca me ef fec ti ve as of the da te of pro mul ga tion.



prise Law,10 the For eign Eco nomic Con tract Law,11 and the laws, reg u la -
tions, and rules re lat ing to tax a tion and com mer cial dis pute res o lu tion,
were cases in point. As in other de vel op ing coun tries, the leg is la tive in -
tent of China’s dif fer en tial treat ment be tween na tion als and for eign ers
was to give pref er en tial treat ment to for eign in ves tors and mer chants.
The re sult was to put lo cal en ter prises and in di vid u als in a dis ad van ta -
geous po si tion, di min ish ing the ini tia tive for en ter prises and in di vid u als.
The sit u a tion also pro vided an ex cuse for state-owned en ter prises to con -
tinue in cur ring losses.

Another spe cial fea ture of the laws dur ing the pe riod is the over-em pha -
sis on Chi nese char ac ter is tics which re flect Chi nese cul ture, so cial, eco nomic
and po lit i cal sys tems and the lack of over all plan ning. Many of the laws and 
regulations of this pe riod were de signed to meet im me di ate needs with -
out sys tem atic or ga ni za tion and ad vanced plan ning.12 For in stance, in re -
sponse to for eign crit i cism of China’s in vest ment en vi ron ment, the State
Coun cil in 1986 passed reg u la tions for en cour ag ing for eign in vest ment,
and the min is tries and com mis sions un der the State Coun cil en acted de -
tailed rules to im ple ment the State Coun cil regulations. The leg is la tive em -
pha sis on Chi nese char ac ter is tics was to some ex tent af fected by those
schol ars who ad vo cated a so cial ist le gal sys tem and by na tional de bates
over dif fer ent paths to so cial ism and what path China should fol low.13

The above dif fi culty was over come by Deng Xiaoping’s trip to south -
ern China in 1992 which mo ti vated China to open its doors wider and
started a new era of law-mak ing. Deng pointed out that so cial ist ide ol ogy
and a mar ket econ omy were not nec es sar ily in com pat i ble, thereby sig nal -
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10 The Law of the Peo ple’s Re pu blic of Chi na on Wholly Fo reign-ow ned Enter pri se
was adop ted at the 4th Ses sion of the 6th NPC, pro mul ga ted by the pre si dent of the PRC
by or der num ber 39 on 12th April 1986, and ef fec ti ve as of the da te of pro mul ga tion.

11 The Law of the Peo ple’s Re pu blic of Chi na on Eco no mic Con tracts Invol ving Fo -
reign Inte rests was adop ted at the 10th Ses sion of the Stan ding Com mit tee of the 6th NPC
on 21st March 1985 and be ca me ef fec ti ve as of 1st July 1985. This law go ver ned con tracts 
bet ween Chi ne se le gal per son and le gal or na tu ral per sons out si de the main land of Chi na.

12 For dis cus sion of the cha rac te ris tics of the Chi ne se law in that pe riod, see Wang,
Gui guo, “The Fu tu re Trend of Eco no mic Law of the Main land of Chi na”, pa per de li ve -
red at the Con fe ren ce on Oppor tu ni ties and Cha llen ges un der the New Eco no mic Envi -
ron ment in the Main land of Chi na held on 5th May 1999 in Tai bei City, Tai wan.

13 For dis cus sion, see Lo, Car los Wing-hung, Chi na’s Le gal Awa ke ning: Le gal Theory
and Cri mi nal Jus ti ce in Deng’s Era, Hong Kong, Hong Kong Uni ver sity Press, 1995.



ing China’s change to a mar ket econ omy.14 The res o lu tion adopted by
the Chi nese Party Cen tral Com mit tee to es tab lish a mar ket econ omy with
Chi nese char ac ter is tics pro vided a po lit i cal guar an tee for le gal re form.
There af ter, Chi nese laws un der went tre men dous changes. The main trend
has been to mas sively ab sorb for eign leg is la tion, in clud ing leg is la tive in -
tent, le gal con cepts, and le gal val ues. Ob vi ously, these laws bore the in flu -
ence of the com mon law sys tem, pos si bly as a re sult of the large in flux of 
Chinese schol ars into coun tries and re gions like the United States, Can ada, 
Aus tra lia and Hong Kong. This does not mean, how ever, that China aban -
doned its own le gal tra di tion en tirely, as Chi nese law has fre quently
stud ied and cop ied laws from the con ti nen tal or civil law coun tries or re -
gions, in clud ing Tai wan. This dual ap proach is il lus trated by the en act -
ment of the Com pany Law in 1993,15 the Se cu ri ties Law in the end of
1998,16 and the Con tract Law in March 1999.17 For in stance, most of the
terms of Com pany law bear re sem blances to those of the Com mon Law
coun tries and re gions like the United States and Hong Kong. How ever,
ar range ments for su per vi sors and su per vi sory boards were drawn from
civil law coun tries like Ger many. The Se cu ri ties Law was di rectly in flu -
enced by the Hong Kong Se cu ri ties Law, with the ad di tion of mea sures
to fix the lat ter’s le gal loop holes and ar eas of in ef fec tive ness that had
been re vealed by the Asian fi nan cial cri sis. The Con tract Law was pri -
mar ily drafted by schol ars and ex perts who are fa mil iar with civil law
sys tems, with the re sult that the first draft re flects the con tract law in
civil law ju ris dic tions. Af ter sev eral drafts, it has come to em body more
con tract law char ac ter is tics and pro vi sions of the com mon law sys tem.
Nev er the less, to a cer tain ex tent, the Con tract Law has had the ef fect of
re vi tal iz ing the Chi nese le gal tra di tion. Prin ci ples gov ern ing of fers, ac -
cep tan ces, sub mis sions and de pos its are the same as their coun ter parts of 
Tai wan. The Con tract Law also adopted the prin ci ple pre vail ing in the

GUIGUO WANG102

14 See ge ne rally Baum, Ri chard, Bur ying Mao: Chi ne se Po li tics in the Age of Deng
Xiao ping, Prin ce ton, Prin ce ton Uni ver sity Press, 1994.

15 The Com pany Law of the Peo ple’s Re pu blic of Chi na was adop ted by the 5th Ses -
sion of the Stan ding Com mit tee of the 8th NPC on 29th De cem ber 1993 and ca me in to
ef fect from 1st July 1994.

16 The Se cu ri ties Law of the Peo ple’s Re pu blic of Chi na was adop ted by the 6th Ses -
sion of the Stan ding Com mit tee of the 9th NPC on 29th De cem ber 1998 and ca me in to
ef fect from 1st July 1999.

17 The Law of the Peo ple’s Re pu blic of Chi na on Con tracts was adop ted at the 2nd
Ses sion of the 9th NPC on 15th March 1999 and ca me in to ef fect from 1st Octo ber 1999.



com mon law sys tem re gard ing prior con tract li a bil i ties, i. e. li a bil i ties re -
sulted from ne go ti at ing con tracts.  

Start ing from 1993, Chi nese laws be gan to grad u ally min i mize or
abolish the dif fer en tial treat ment be tween Chi nese na tion als and for eign -
ers. For in stance, the tax re forms of the early 1990s gave ba si cally equal
treatment to lo cal and for eign en ter prises. The Com pany Law en acted
in 1993, the Ar bi tra tion Law of 1994,18 the Com mer cial Bank ing Law of
1995,19 and the Con tract Law of 1999 re moved the dif fer ences be tween
treat ment of Chi nese na tion als and of for eign ers. This leg is la tive move is 
fa vor able to com pet i tive ness among Chi nese en ter prises and is con du -
cive to the es tab lish ment of a mar ket econ omy. The ab o li tion of dif fer en -
tial le gal treat ment of Chi nese na tion als and for eign ers was an im por tant
step to ward China be com ing a mem ber of the WTO.20

An other de vel op ment was to make laws more de tailed, spe cific, and to
some ex tent for ward-look ing. The Com pany Law, Se cu ri ties Law, Com -
mer cial Bank ing Law, and Con tract Law are more de tailed than their
predecessors and re flect the main stream in ter na tional ap proach, es pe cially
that of the de vel oped coun tries.21 This change is help ful in pro mot ing
economic trans ac tions and eco nomic ex changes be tween China and other
coun tries, as well as en hanc ing the depth of such trans ac tions and ex -
changes. De tailed leg is la tion re sults in more con crete and spe cific in ter -
pre ta tion of laws, which in turn con trols the ex er cise of ad min is tra tive
dis cre tion di rectly and helps com bat cor rup tion in di rectly.

An over view of the legislation in the 20 year pe riod be tween the late
1970s to the end of the last cen tury shows that most of the laws which
were trans planted or cop ied from over seas are con cen trated in the realm of 
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18 The Arbi tra tion Law of the Peo ple’s Re pu blic of Chi na was adop ted by the 9th
Ses sion of the Stan ding Com mit tee of the 8th NPC on 31st Au gust 1994 and ca me in to
ef fect on 1st Sep tem ber 1995.

19 The Com mer cial Ban king Law of the Peo ple’s Re pu blic of Chi na was adop ted at
the 13th Ses sion of the 8th NPC on 10th May 1995 and ca me in to ef fect from 1st July
1995.

20 The fact that Chi ne se law gi ves pre fe ren tial treat ment to fo reign en ter pri ses is in
ge ne ral con si de red as con trary to the spi rit of free tra de, alt hough it is not in vio la tion of
the prin ci ple of na tio nal treat ment of the WTO.

21 For ins tan ce, the Com pany Law has 230 ar ti cles and the Con tract Law has 427 ar -
ti cles. In com pa ri son, the Chi ne se-fo reign Equity Joint Ven tu res Law has only 15 ar ti cles 
and Fo reign Eco no mic Con tract Law had 43 ar ti cles.



the com mer cial sec tor.22 The adop tion (not to men tion trans plan ta tion) of
pub lic law was min i mal, due to po lit i cal con sid er ations and pre vail ing
ide ol o gies in China.

In the past, it was of ten said that there was no law in China. As a re -
sult of the in creased pace of es tab lish ing a mar ket econ omy, a lot of new 
laws were in place by the end of the last cen tury. Peo ple then re al ized
that there were al ready too many laws in China. Need less to say, en act -
ing laws is only the first step to wards reg u lat ing the eco nomic sec tors
and trans ac tions or the rule of law, or “rul ing the coun try ac cord ing to
the law”. The crux of re al iz ing the rule of law is the ef fec tive and cor rect 
im ple men ta tion of the laws. The main prob lem that China had was de fi -
ance of law and loose law en force ment.23 If the sit u a tion con tinues,
China’s goal of mar ket econ omy would be se ri ously af fected, if not
made im pos si ble. The in flux of foreign cap i tal and tech nol ogy would
slow down or stop. China again was at a cross-street.

III. JOI NING THE WTO A NEW CHA LLEN GE

Whilst China striv ing for the es tab lish ment of a le gal sys tem com men -
su rate to the mar ket eco nomic sys tem, it also tried hard to be part of the
mul ti lat eral trade sys tem. It sub mit ted its ap pli ca tion to re sume the Con -
tract ing Party sta tus of the GATT in 1986 and par tic i pated in the Uru -
guay Round ne go ti a tions. Soon af ter, it be came clear that in or der to join 
the mul ti lat eral trade sys tem, China would face dif fi cul ties in a num ber
of ar eas. For ex am ple, the ex ten sion of the mul ti lat eral trad ing rules to
trade in ser vices would im pose a great strain on the coun try. At that
time, there were no laws gov ern ing bank ing, in sur ance and se cu ri ties.
Yet China was aware that once it be came a mem ber of the new or ga ni za -
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22 Du ring this pe riod, mo re than 450 laws and re gu la tions we re pro mul ga ted by the
NPC, the NPC Stan ding Com mit tee and the Sta te Coun cil. Inclu ded among them we re 350 
eco no mic laws and nearly 100 laws con cer ning the in tro duc tion of fo reign ca pi tal and
tech no logy from fo reign coun tries. See Rui, Mu, “Chi ne se Eco no mic Law and the Chi ne se 
Le gal System”, in Rui, Mu and Wang, Gui guo (eds.), Chi ne se Fo reign Eco no mic Law:
Analy sis and Com men tary, Wa shing ton D. C., Inter na tio nal Law Insti tu te, 1994, pp.1-8.

23 See Zhang, Xiao qin, “The Pre sent Si tua tion of Co rrup tion in Chi na and Anti-Co -
rrup tion Coun ter mea su res”, in Wang, Gui guo and Wei, Zhen ying (eds.), Le gal De ve lop -
ments in Chi na, Hong Kong-Lon don, Sweet and Max well, 1996, pp. 352-360. This has
al so been of ten re por ted in news pa pers and ma ga zi nes wit hin and out si de Chi na.



tion, it would have to open its ser vice sec tors to for eign com pe ti tion. It
would also have to adopt mea sures re lat ing to in tel lec tual prop erty pro -
tec tion and for eign in vest ment. At that time, for eign ser vice pro vid ers
were not en cour aged, nor were those that were op er at ing in China treated 
on the same foot ing as Chi nese ser vice pro vid ers. For eign banks at that
time were per mit ted to es tab lish rep re sen ta tive of fices through out China, 
but for eign bank branches and Chi nese/for eign joint banks could only be 
set up in Spe cial Eco nomic Zones and in Tech no log i cal De vel op ment
Zones.24 For eign banks were not al lowed to con duct Renminbi (RMB)
busi ness, and their op er a tions were re stricted to the area where they were 
reg is tered.25

The se cu ri ties and in sur ance in dus try faced a similar sit u a tion. Al -
though the Chi nese gov ern ment al lowed the is su ance of “B” shares and
“H” shares, the ac cess of for eign in ves tors to the Chi nese se cu ri ties mar -
ket was still lim ited. The in sur ance mar ket was even more re stricted.

While Chi nese pol icy has al ways been to en cour age for eign in vest ment
by giv ing for eign in ves tors pref er en tial treat ment in terms of tax a tion,
im port and ex port op por tu ni ties, and in de pend ent man age ment, Chi nese
law re quired for eign in ves tors to give pri or ity to lo cal parts and prod ucts 
in pro cure ment, and linked pref er en tial treat ment with ex port per for -
mance. Nei ther of these pol i cies would con form to the spirit of ne go ti a -
tions on trade-re lated in vest ment mea sures at the Uru guay Round. In ad -
di tion, only Chi nese na tion als could serve as chair men of the board of
Chi nese-for eign eq uity joint ven tures.

With re gard to tar iff re duc tion, China sub stan tially re duced its tar iffs
in 1992 as pay ment of its “ticket of ad mis sion”.26 It also abol ished the
system of ex port sub si dies and the ad just ment tax on im ports, and re duced
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24 As of March 1993, the re we re one hun dred and ni nety-two re pre sen ta ti ve of fi ces
of foreign banks and eighty-ni ne bu si ness es ta blish ments in Chi na, of which se venty
were fo reign bank bran ches, fi ve we re wholly fo reign-ow ned banks, ten we re Chi ne -
se/fo reign joint banks, three we re Chi ne se/fo reign joint fi nan cial com pa nies and one was
a fo reign-ow ned company. Chang yao, Wang, “The Effect of Chi na’s Re sump tion of
GATT Con trac ting Party Sta tus on the Fi nan cial Industry in Hong Kong”, in Cha llen ges
and Oppor tu ni ties, op. cit., foot no te 12, p. 74.

25 The re we re no for mal le gal res tric tions on fo reign banks or bran ches of fo reign
banks con duc ting bu si ness out si de the area of their re gis tra tion. The res tric tions we re
main tained through the ad mi nis tra ti ve ap pro val pro cess.

26 Yong jiang Gu, “Chi na to Esta blish a Free Trade System”, 1997, p. 6 at http://www.ihep.
ac.cn/ins/Book/ bjre view/march/96-11-13.html.



the cat e go ries of licence and quota re quire ments. Ad di tion ally, in 1993,
China ceased to is sue di rec tive plans for im ports and ex ports and the im -
port tax was re duced by an av er age of 7.3%.27

Mar ket ac cess was an im por tant is sue. Be fore China jointed the WTO, 
all for eign trade com pa nies had been State-owned, the Chi nese gov ern -
ment es sen tially reg u lated for eign trade through ad min is tra tive or ders
rather than is su ing laws. This made it dif fi cult for for eign trad ing part -
ners to be come aware of changes in China’s trade pol i cies and laws. In
or der to meet the GATT-WTO re quire ments, the Chi nese gov ern ment
started pro mul gat ing leg is la tion in the early 1990s. The Reg u la tions on
the Or i gin of Goods in March 1992 was an ex am ple. The Chi nese gov -
ern ment also amended its Pat ent Law,28 Trade mark Law,29 and en acted
the Copy right Law30 and the Reg u la tions for the Pro tec tion of Com puter
Soft ware.31 In March 1993, the State Coun cil de cided that each of the
coastal dis tricts and coun ties, bor der coun ties and cit ies, and High Tech -
nol ogy De vel op ment Zones might have one for eign trade com pany
established in its vi cin ity. And spe cial ized for eign trade com pa nies and 
industrial com pa nies might es tab lish sub sid iary com pa nies in their busi -
ness. The ef fect of these changes was to give for eign in ves tors and trad -
ers eas ier ac cess to the Chi nese mar ket.

China also took mea sures to re form its price sys tem. As a re sult, only a
small pro por tion of goods which the Chi nese gov ern ment con sid ered cru -
cial to the life of the peo ple or the de vel op ment of the na tional econ omy
were sub ject to gov ern ment-set pric ing. It was re ported that by March
1993, mar ket-de ter mined prices ac counted for more than eighty per cent of 
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27 Idem.
28 Chi na’s Pa tent Law un der went sub stan tial re vi sion in 1992. The amend ments en -

lar ged the sco pe of pa tent pro tec tion to co ver phar ma ceu ti cals, che mi cals, food, be ve ra -
ges and con di ments, and ex ten ded the pro tec tion terms. They al so pro vi de pro tec tion to
im por ted pa ten ted pro ducts. The se amend ments be ca me ef fec ti ve on Ja nuary 1st, 1993.
The Chi ne se Pa tent Law, the re fo re, is in li ne with in ter na tio nal stan dards.

29 The amend ments of the Tra de-Mark Law took ef fect on July 1st, 1993. The se
amend ments ha ve ele va ted the Chi ne se stan dards to the in ter na tio nal le vel by pro vi ding
for the pro tec tion of ser vi ce marks and well-known marks.

30 The Co py right Law of Chi na was adop ted on Sep tem ber 7th, 1990 and took ef fect
on Ju ne 1st, 1991. A year la ter, Chi na be ca me a party to the Ber ne Con ven tion and the
Uni ver sal Co py right Con ven tion.

31 The se Re gu la tions we re adop ted by the Sta te Coun cil of Chi na in 1991, and ca me
in to ef fect on Octo ber 1st, 1991.



the cat e go ries of goods in China.32 Fur ther price re lax ation oc curred af ter
China’s de ci sion to es tab lish a mar ket econ omy in the coun try.

IV. EFFECTS OF THE WTO MEM BERS HIP

The WTO deals not only with trade is sues but also with in vest ment.
Both the Gen eral Agreement on Trade in Ser vices (GATS) and the
Agree ment on Trade-Re lated As pects of In tel lec tual Prop erty Rights
(TRIPs) have a di rect bear ing on in ter na tional in vest ment. The Agree -
ment on Trade-Re lated As pects of In vest ment Mea sures (TRIMs), which 
re quires mem bers of the WTO to grad u ally aban don in vest ment pol i cies
and mea sures that con tra vene the prin ci ple of na tional treat ment, is di -
rectly in vest ment re lated. Thus, it is ob vi ous that the im pact of the WTO
on in ter na tional in vest ment is tre men dous.33

These agree ments have tre men dous im pact of the le gal sys tem of the
WTO mem bers. Take the prin ci ple of na tional treat ment as an ex am ple.
Tra di tion ally, the prin ci ple only re quired for mal rec i proc ity, i. e., so long
as gov ern ments ac corded to for eign goods, for eign mer chants and for eign
in ves tors treat ment no less fa vor able than that ac corded to their na tion als,
they would be con sid ered as hav ing ful filled their treaty ob li ga tions. The
Paris Con ven tion for the Pro tec tion of In dus trial Prop erty il lus trates this
point. Un der the Con ven tion, sup pose the in tel lec tual prop erty law of
Coun try A stip u lates that ser vice marks can not be reg is tered, i. e., not pro -
tected, whilst the trade mark law of Coun try B pro vides pro tec tion for ser -
vice marks. When a ser vice mark holder of Coun try B en ters Coun try A,
he/she can not have the ser vice mark reg is tered. When na tion als of Coun -
try A go to Coun try B, on the other hand, they may have their ser vice
marks reg is tered. If Coun try B were to re fuse with out a valid rea son to
reg is ter ser vice marks be long ing to na tion als of Coun try A, Coun try B
would vi o late the na tional treat ment prin ci ple.
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32 See Xin kui, Wang, “Pre pa ra tion in Res pect of the Chi ne se Eco no mic System for
Re tur ning to GATT”, Cha llen ges and Oppor tu ni ties, op. cit., foot no te 12, p. 9.

33 The Chi ne se go vern ment of fi cials and scho lars ha ve al ways trea ted ser vi ce tra de 
as part of fo reign in vest ment is sues. This is not sur pri sing as very of ten it is very dif fi -
cult to dis tin guish the ac ti vi ties of di rect fo reign in vest ment from tho se of pro vi ding
ser vi ces.



By con trast, the na tional treat ment ob li ga tion un der the TRIPs agree -
ment is sub stan tive. Ar ti cle 1 of the TRIPs agree ment pro vides “Mem -
bers shall give ef fect to the pro vi sions of this Agree ment. Mem bers may, 
but shall not be obliged to, im ple ment in their law more ex ten sive pro -
tec tion than is re quired by this Agree ment, pro vided that such pro tec tion
does not con tra vene the pro vi sions of this Agreement”. Ar ti cle 3 pre -
scribes “Each mem ber shall ac cord to the na tion als of other Mem bers
treat ment no less fa vor able than that it ac cords to its own na tion als with
re gard to the pro tec tion of in tel lec tual prop erty.” The TRIPs agree ment
con tains de tailed re quire ments re gard ing the stan dards of ac qui si tion,
scope and use of in tel lec tual prop erty rights, which must be en forced by
ev ery mem ber. Any Mem ber that does not en force these requirements
risks con tra ven tion of article 1. The TRIPs agree ment also con tains de -
tailed pro vi sions re gard ing the sys tem of do mes tic le gal rem e dies and
the prin ci ples of law enforcement that must be adopted by WTO mem -
bers. For in stance, it re quires all Mem bers to es tab lish a sys tem to pro -
vide ef fec tive ad min is tra tive, quasi-ju di cial and ju di cial rem e dies and to
adopt the prin ci ples of objectivity, fairness and jus tice in en forc ing their
laws. The TRIPs agree ment also re quires judicial re view of the de ci sions 
of the ad min is tra tive bod ies and with re gard to tem po rary se cu rity mea -
sures, as well as the cir cum stances in which the Cus toms au thor i ties may
take cus tody of goods sus pected of in fring ing in tel lec tual prop erty rights.
The re quire ment of trans par ency of the le gal sys tem of the mem bers is
stip u lated in vir tu ally ev ery WTO agree ment.

To read the above-men tioned pro vi sions of the WTO agree ments to -
gether with the prin ci ple of na tional treat ment leads to the con clu sion that
the tra di tional na tional treat ment prin ci ple has gained a sub stan tive mean -
ing. First, the re sult of the in ter na tional agree ments is that all Mem bers’
laws and le gal sys tems will be come sim i lar. In ad di tion, any mem ber that
re fuses or fails to im ple ment its in ter na tional ob li ga tions may be chal -
lenged by oth ers. For ex am ple, where the laws or le gal sys tem of a mem -
ber are con sid ered to be non-trans par ent, mer chants or in ves tors from
other coun tries con duct ing trans ac tions in trade, in vest ment or pro vid ing
ser vices may ac cuse that coun try of con tra ven ing the prin ci ple of na tional
treat ment. This is so be cause in a coun try whose laws are not trans par ent,
for eign ers can not be as fa mil iar with the pol icy of the gov ern ment as the
na tion als, and are thus placed in a dis ad van ta geous po si tion.

GUIGUO WANG108



As a mem ber of the WTO, China is not only bound by the Uru guay
Round agree ments but also agree ments ac cepted by the mem bers af ter
the WTO’s es tab lish ment as well as its com mit ments made upon join -
ing the WTO. As far as China’s com mit ments are con cerned, they in
many re spects, span fur ther than those of other WTO mem bers. To take
into ac count the size of China’s econ omy, its sta tus as a de vel op ing
coun try, and the de gree to which China op er ated as a planned econ omy
un til rel a tively re cently, the ex tent of China’s com mit ments are un prec e -
dented.34 For in stance, China has not only agreed to com ply with the
terms of the WTO agree ments, but, as dis cussed be low, has con sented to
a num ber of ob li ga tions that “go far be yond” the rules that bind other
WTO mem bers, in clud ing those mem bers that joined the WTO af ter
1995.35 As a re sult, in ad di tion to the changes in the eco nomic sys tem as
de manded by the WTO, the laws, le gal con cepts and le gal val ues
adopted by the WTO Agree ment are now be ing trans planted into the
Chi nese le gal sys tem sub se quent to China’s join ing the mul ti lat eral trad -
ing re gime.

1. Uni form Appli ca tion of WTO Ru les

Upon join ing the WTO, China un der took to re vise or an nul, in a
timely man ner, ad min is tra tive reg u la tions which were in con sis tent with
its ob li ga tions un der the WTO Agree ment and the Pro to col on the Ac -
ces sion of the Peo ple’s Re pub lic of China (here in af ter the “Pro to col”).36

The lo cal reg u la tion, gov ern ment rules and other lo cal mea sures that
were in con sis tent with China’s ob li ga tions must also be re vised. This gen -
eral com mit ment might seem like a light in sur face, but taken to gether
with the spe cific com mit ments by the Chi nese gov ern ment it rep re sents
enor mous and pro found un der tak ings of China.

For the pur pose of join ing the WTO, China fur ther con firmed that the
cen tral gov ern ment would en sure that all China’s laws, reg u la tions and
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34 Ka ren Hal ver son, Chi na’s WTO Acces sion: Eco no mic, Le gal, and Po li ti cal Impli -
ca tions, 27 B. C. Inter na tio nal and Com pa ra ti ve Law Re view, 319, 2004.

35 Idem.
36 The Pro to col was adop ted at the Doha Mi nis te rial Con fe ren ce on No vem ber 10th,

2001. Also see Re port of the Wor king Party on the Acces sion of Chi na (WT/ACC/CHN/49)
da ted Octo ber 1st, 2001 (he rei naf ter the “Wor king Party Re port”), pa ra graph 68. The
soft ver sion of the Wor king Party Re port is avai la ble at www.wto.org web si te do cu ment
num ber WT/MIN(01)/3.



other mea sures, in clud ing those of lo cal gov ern ments at the sub-na tional
level, con formed to its ob li ga tions un der the WTO Agree ment.37 Like
other WTO mem bers, China has an ob li ga tion to en sure that the pro vi -
sions of the WTO Agree ment are ap plied uni formly through out the Chi -
nese cus toms territory including the Spe cial Eco nomic Zones (SEZs) and 
other ar eas where spe cial regimes for tar iffs, taxes and reg u la tions are
established.38 In that re gard, China prom ised a mea sure that all in di vid u als 
and en ti ties in China should be able to bring to the at ten tion of cen tral
government au thor i ties cases of non-uni form ap pli ca tion of China’s trade
re gime, in clud ing its com mit ments un der the WTO Agree ment and the
Pro to col.39 Such cases will be re ferred promptly to the re spon si ble gov -
ern ment au thor i ties and when non-uni form ap pli ca tion is es tab lished, the 
au thor i ties must act promptly to ad dress the sit u a tion uti liz ing the rem e -
dies avail able un der the Chi nese law, tak ing into con sid er ation China’s
in ter na tional ob li ga tions and the need to pro vide a mean ing ful rem edy.40

WTO ac ces sion en com passes not only com mit ments to elim i nate tar -
iff and non-tar iff bar ri ers to trade in goods and mar ket ac cess in re spect
of trade in ser vices or pro tec tion of in tel lec tual prop erty but also a set of
ob li ga tions that aim to pro mote trans par ency, pre dict abil ity, and fair ness
in the im ple men ta tion of WTO ob li ga tions. In this re gard, the es tab lish -
ment or main te nance of an in de pend ent and im par tial sys tem for the re -
view of ad min is tra tive de ci sions is re quired. In its Pro to col,41 China un -
der took to es tab lish or des ig nate and main tain tri bu nals, con tact points
and pro ce dures for the prompt re view of all ad min is tra tive ac tions re lat -
ing to the im ple men ta tion of laws, reg u la tions, ju di cial de ci sions and ad -
min is tra tive rul ings of gen eral ap pli ca tion of the GATT, the GATS and
the TRIPS. Such tri bu nals must be im par tial and in de pend ent of the
agency en trusted with ad min is tra tive en force ment and must not have any 
sub stan tial in ter est in the out come of the mat ter.42

Re view pro ce dures should in clude the op por tu nity for ap peal any ad -
min is tra tive ac tions. It must also in clude where the ini tial right of ap peal
is to an ad min is tra tive body, to choose to ap peal the de ci sion to a ju di cial
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38 Ibi dem, pa ra graph 73.
39 Ibi dem, pa ra graph 75.
40 Idem.
41 Arti cle 2 of the Pro to col.
42 Ibi dem, ar ti cle 1 (D).



body. No tice of the de ci sion on ap peal must be given to the ap pel lant
and the rea sons for such de ci sion be pro vided in writ ing. The ap pel -
lant should also be in formed of any right to fur ther ap peal.43

Fur ther more, China has the ob li ga tion to pro vide to the Gen eral
Coun cil in for ma tion con cern ing the re vi sion or en act ment of do mes tic
laws, reg u la tions and other mea sures fall within the scope of its com mit -
ments un der the WTO Agree ment.44

2. Trans pa rency

Trans par ency is an im por tant means to guar an tee ef fec tive im ple men -
ta tion of the WTO ob li ga tions. When join ing the WTO, China com mit -
ted to es tab lish an of fi cial jour nal for the pub li ca tion of all laws, reg u la -
tions and other mea sures per tain ing to trade in goods, ser vices, TRIPS or 
the con trol of for eign ex change and should pro vide a rea son able pe riod
for com ment to the ap pro pri ate au thor i ties be fore such mea sures are im -
ple mented. This pro vi sion is ut most im por tant for other WTO mem bers
as China has been crit i cized for in vok ing non-pub lished in ter nal doc u -
ments in han dling eco nomic af fairs in volv ing for eign en ti ties.45 It should 
be pointed out that in mak ing its com mit ment, China kept an es cape win -
dow for na tional se cu rity, spe cific mea sures set ting for eign ex change
rates or mon e tary pol icy and other mea sures the pub li ca tion of which
would im pede law en force ment. Ex cept the above, China must pub lish
the jour nal on a reg u lar ba sis and make cop ies readily avail able to in di -
vid u als and en ter prises.46

En quiry point must be set up to pro vide in for ma tion re lat ing to the
mea sures re quired to be pub lished. Re plies to re quests for in for ma tion
must gen er ally be pro vided within thirty days af ter re ceipt of a re quest.
In ex cep tional cases, re plies may be pro vided within forty-five days
upon re ceipt of a re quest. No tice of the de lay and the rea sons there fore
must be pro vided in writ ing to the in ter ested party or par ties. Re plies to
WTO mem bers must be com plete and rep re sent the au thor i ta tive view of 
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43 Idem.
44 See an nex A1 of the Pro to col. So me scho lars has ex pres sed so me doubt with re -

gard to the com mit ment of uni for mity. See Hal ver son, op. cit., foot no te 34, p. 352-353.
45 For such is sues, see Gui guo, Wang, “Wang’s Bu si ness Law of Chi na”, Le xis Ne xis, 

4th ed., 2003.
46 Arti cle 2C (2) of the Pro to col.



the Chi nese gov ern ment, whilst those to in di vid u als and en ti ties must be
ac cu rate and re li able.47 This con tact point re quire ment serves as an ad di -
tional guar an tee that not only must China pub lish its laws, reg u la tions
and mea sures but also has an ob li ga tion to answer en qui ries of both other 
WTO mem bers and for eign en ti ties and in di vid u als. Con sider the crit i -
cisms re lat ing to China, the im por tance of this ar range ment to gether with 
the gen eral trans par ency re quire ment can hardly be over stated.

3. Tran si tio nal Re view Me cha nism

The mech a nism of re view by the WTO of the trade laws and pol i cies
of its mem bers is, as dis cussed ear lier, an im por tant tool for en sur ing
compliance by the WTO mem bers of their ob li ga tions. Un der the sys tem,
all mem bers of the WTO must ac cept to be ver i fied and to sub mit them -
selves to pe ri odic re view by the WTO. In gen eral the in dus tri al ized mem -
bers are re viewed ev ery two years, whilst oth ers are sub ject to the re view
ei ther with a four-year or six-year fre quency. In the Pro to col, China
agreed to be sub ject to an an nual re view for the first eight years as of its
be com ing a mem ber of the WTO. There af ter, it will be re viewed once ev -
ery four years.48 Fur ther more, China’s im ple men ta tion of the WTO ob li -
ga tions will be re viewed by the sub sid iary bod ies49 of the WTO which
have a man date cov er ing the re lated ar eas. Each sub sid iary body will re -
port the re sults of such re view promptly to the rel e vant Coun cil. In gen -
eral, at least six teen sub sid iary bod ies will be in volved, show ing how
widely and deeply China would be scru ti nized over the years.

The in for ma tion to be sub mit ted for re view has been stip u lated in
annex 1A of the Pro to col.50 The in for ma tion in clude eco nomic data such
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47 Ibi dem, ar ti cle 2C (3).
48 Lardy, Ni cho las, R., Inte gra ting Chi na in to the Glo bal Eco nomy, Mas sa chu setts,

The boo kings Insti tu tion, 2002, pp. 69-79.
49 They in clu de Coun cil for Tra de in Goods, Coun cil for Tra de-Re la ted Aspects of

Inte llec tual Pro perty Rights, Coun cil for Tra de in Ser vi ces, and Com mit tees on Ba lan -
ce-of-Pay ments Res tric tions, Mar ket Access (co ve ring al so ITA), Agri cul tu re, Sa ni tary
and Phyto sa ni tary Mea su res, Tech ni cal Ba rriers to Tra de, Sub si dies and Coun ter vai ling
Mea su res, Anti-Dum ping Mea su res, Cus toms Va lua tion, Ru les of Ori gin, Import Li cen -
sing, Tra de-Re la ted Invest ment Mea su res, Sa fe guards, and Tra de in Fi nan cial Ser vi ces.

50 Wor king Party Re port, pa ra graph 87.



as most re cently avail able im port and ex port sta tis tics,51 cur rent ac count
data on ser vices, cap i tal ac count data for in ward- and out ward-re al ized
for eign di rect in vest ment, the value of tar iff rev e nues, non-tar iff taxes,
and other bor der charges lev ied ex clu sively on im ports,52 the vol ume of
trade sub ject to tar iff ex emp tions,53 “the shares of im ports and ex ports
ac counted for by the trad ing ac tiv i ties of state-owned en ter prises”,54 eco -
nomic de vel op ment pro grams and re ceipts un der the Value-Added Tax,
etcetera. Not long ago, China con sid ered eco nomic data as state se cret.55

The agree ment to sub mit such in for ma tion shows that China, in or der to
join the WTO, has abandoned its previous practice and policies toward
economic data.

Eco nomic pol icy is an other main area sub ject to re view. Such in for -
ma tion cov ers the im ple men ta tion of non-dis crim i na tion prin ci ple (ba si -
cally na tional treat ment), for eign ex change and pay ments, in vest ment re -
gime and price pol i cies. In this con nec tion, in for ma tion re lat ing to the
frame work for mak ing and en forc ing pol i cies, such as the struc ture and
pow ers of the gov ern ment of sub-cen tral gov ern ments, must be pro -
vided. In ad di tion, pol i cies af fect ing trade in goods, in clud ing tar iff rate
quo tas, non-tar iff mea sures, im port li cens ing, cus toms val u a tion, ex port
re stric tions, safe guards, tech ni cal bar ri ers to trade, trade-re lated in vest -
ment mea sures, state trad ing en ti ties and gov ern ment pro cure ment are
also sub ject to re view. In for ma tion on pol i cies that may af fect trade in
ser vices and in tel lec tual prop er ties must also be pro vided.

In prac tice, the tran si tional re view mech a nism has been used as a tool
to mon i tor China’s im ple men ta tion of its WTO ob li ga tions. Dur ing the
last four months of 2004, China par tic i pated in its third tran si tional re -
view mech a nism, in which other WTO Mem bers re viewed China’s im -
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51 Annex 1A (1) (a) of the Pro to col. The in for ma tion should be sub mit ted by va lue
and vo lu me, and by sup plier country at the HS 8-di git le vel.

52 Ibi dem, (d). Such in for ma tion should again be sub mit ted by pro duct or at the hig -
hest le vel of de tail pos si ble, but at least by HS hea ding (4-di git) at the be gin ning of the
re view me cha nism.

53 Ibi dem, (f). Infor ma tion should be by pro duct or at the hig hest le vel of de tail pos -
si ble, but at least by HS hea ding (4-di git) at the be gin ning of the re view me cha nism.

54 Ibi dem, (g).
55 For ins tan ce, when Chi na re su med its con trac ting party sta tus of the Inter na tio nal

Mo ne tary Fund in 1980, it was very re luc tant to re lea se any de tai led eco no mic da ta. The
is sue was dis cus sed in length among the cen tral go vern ment de part ments at that ti me.



ple men ta tion re cord, sub mit ted ques tions to and heard tes ti mony from
the Chi nese del e ga tion.56

The re cent tran si tional re views show that the ques tions on China’s
WTO im ple men ta tion have be come more spe cific, fo cus ing on is sues
that other mem bers con sid ered as China had not ad dressed in pre vi ous
re views or through bi lat eral dis cus sions. To date, most of the ques tions
have come from the United States, al though Ja pan and the Eu ro pean Un -
ion are also reg u lar con tri bu tors.57

Clearly the tran si tional re view mech a nism is a dis crim i na tion against
China. Al though pre text may ex ist, there is no rea son to re quire China
which is con sid ered a de vel op ing coun try mem ber to be re viewed on an
an nual ba sis for eight years. No won der that once the com mit ment was
made known to the pub lic, a lot of crit i cisms poured to the ne go ti a tors
from all fronts. Some schol ars even openly stated that the com ple tion of
China’s WTO ac ces sion ne go ti a tion was an end ing rather than a suc cess
of the ne go ti a tions.58 This dis con tent of Chi nese schol ars and some gov -
ern ment of fi cials has grown as in prac tice, “even though China has made 
strides in im ple ment ing many of its spe cific com mit ments in goods and
ser vices, the ques tions and com ments sub mit ted dur ing the TRM in di -
cate that China has yet to em brace fully some of the fun da men tal prin ci -
ples of WTO mem ber ship, such as trans par ency and na tional treat -
ment”.59 This clearly dem on strates that the WTO mem ber ship does have
im por tant ef fects on China.

The WTO mem ber ship’s im pact on China is en hanced by China’s
own le gal sys tem. Un der Chi nese law, in ter na tional treaty pro vi sions
pre vail in case of con flict with do mes tic laws and ad min is tra tive reg u la -
tions.60 Thus, as China is bound by the WTO Agree ment, in case of any
in con sis tency be tween Chi nese law and rel e vant WTO pro vi sions, the
lat ter will pre vail re gard less of whether China has spe cific rules to im -
ple ment its WTO ob li ga tions. In this re spect, China’s commitment is
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57 Idem.
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more se ri ous than those mem bers whose laws re quire adop tion of do -
mes tic laws for the en force ment of in ter na tional trea ties. It is fore see able 
that as a re sult of the WTO mem ber ship, Chi nese le gal sys tem will even -
tu ally adopt the pro vi sions, le gal con cepts and le gal val ues of the WTO
Agree ment and Chi nese eco nomic sys tem will be come sim i lar to those
pre vail ing among the WTO mem bers.

Be sides, the no tion of na tional treat ment should also be ap pli ca ble to
the mon i tor ing sys tem run by the gov ern ment to wards ser vice pro vid ers
like banks and fi nance in sti tu tions. The Com mer cial Bank ing Law of
China pro vides for cap i tal ad e quacy and li quid ity in ac cor dance with
the Basle Com mit tee. In prac tice, the banks in China, es pe cially the
State–owned banks, have not yet been able to ful fill such ob li ga tions. In
the long run, China must solve this prob lem. Upon en ter ing the WTO, there 
will be in flux of banks, fi nan cial in sti tu tions, in sur ance com pa nies of
other mem bers, es pe cially those from the de vel oped coun tries. The home 
coun tries of these en ter prises are usu ally mon i tored in ac cor dance with
the stan dards set by the Basle Com mit tee. This in flux will pose a prob -
lem of how to give no worse treat ment to for eign en ter prise than the
local ones. If the phe nom e non of law de fi ance is al lowed to con tinue,
for eign en ter prise can also dis obey the law. An al ter na tive is to amend
the law, re duce the stan dards so as to make the law in con for mity
with the re al ity. The im pli ca tion may be to con vey the mes sage to other
mem bers that the mon i tor ing stan dards of China is too low, other mem -
bers may then not per mit the en trance of banks and fi nan cial in sti tu tions
from China to en ter their mar kets. Thus, from cer tain per spec tives, the
sta tus of be ing a mem ber of the WTO can help pro mote the le gal re form
and law en force ment of China.

An im por tant as pect of the GATS is to set lim its to the le gal sys tem
and cri te rion for law en force ment of its mem bers. Upon be com ing the
mem bers of GATS, they must pub li cize the mea sures, laws, ad min is tra -
tive rules, de ci sions, ad min is tra tive de crees, in ter na tional treaties, in ter -
na tional agree ments, etcetera which are re lated to the im ple men ta tion of
GATS ob li ga tions.61 Be sides, all mem bers must re port to the Coun cil an -
nu ally the en act ment, amend ment and an nul ment of the above laws, ad -
min is tra tive rules, ad min is tra tive de crees. In or der to en sure that the
service pro vid ers es pe cially those from for eign mem bers can le gally ex er -
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cise their rights, all mem bers must es tab lish an en quir ing mech a nism so
as to an swer que ries of the ser vice pro vid ers. In en forc ing the re lated
laws, ad min is tra tive rules, ad min is tra tive de crees and other re lated mea -
sures, all mem bers should strictly ob serve the prin ci ple of rea son able -
ness, ob jec tive ness and fair ness. They should also es tab lish the ju di cial
pro ce dures, ar bi tra tion pro ce dures and ad min is tra tive rem e dies so as to
han dle the com plaints of ser vice pro vid ers and to ca ter le gal and ad min -
is tra tive as sis tance.

Ac cord ing to the stip u la tions of the GATS, it con sti tutes a breach of
con tract if the trans par ency of the laws and le gal sys tem of any mem ber
is not up to the stan dard or, if a mem ber can not ca ter suf fi cient le gal and
ad min is tra tive as sis tance to for eign ser vice pro vid ers.62 Even if there
were an ob jec tive cri te rion to de ter mine the trans par ency of laws, ju di -
ciary and ad min is tra tive ac tions and as sis tance, the rea son able ness, ob -
jec tive ness and fair ness of such ac tions is di rectly re lated to the his tory,
cul ture and tra di tion of the mem ber con cerned. Un der these cir cum -
stances, those mem bers which have greater ne go ti at ing power will be in
a dom i nant po si tion. The ex pe ri ence of China’s ne go ti a tion to join the
WTO is the fate of its mem ber ship in the WTO. From the view point of
de vel op ment, by be com ing a mem ber of the WTO, there must be ma jor
changes in the laws and le gal sys tem of China so as to sat isfy the re -
quire ment of the in ter na tional agree ments. The con se quence is the in -
flow of the le gal the o ries, leg is la tive in tent, le gal val ues of the de vel oped 
coun tries into the le gal sys tem of China. As a means to pre serve a cer tain 
de gree of in de pend ence and the spe cial fea tures of the Chi nese cul ture, it 
is un avoid able that China has to give se ri ous thoughts to the prac tice and 
ex pe ri ence of the other mem bers es pe cially those of civil law sys tem,
Tai wan in clu sive, in re la tion to the leg is la tive and ju di ciary sys tem.

In conclusion, af ter the es tab lish ment of the Peo ple’s Re pub lic in
1949, the Chi nese le gal sys tem was based on the planned eco nomic sys -
tem. Start ing from the late 1970s when China be gan its open pol icy, its
laws have un der gone sub stan tial changes. In the first ten years of the im -
ple men ta tion of the open pol icy, a dis tinct fea ture of the Chi nese laws
was dif fer en tial treat ment be tween lo cal Chi nese and for eign ers and em -
pha sis on Chi nese char ac ter is tics. Grad u ally, it started to ab sorb and
adopt the stip u la tions and ex pe ri ence of the de vel oped coun tries and re -
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gions so as to en hance the ef fec tive ness of the laws en acted. Af ter China
suc ceeded in be com ing a mem ber of the WTO, its laws and le gal sys tem
have un der gone the sec ond tre men dous change. With ab sorb ing and
trans plant ing the norms and stan dards of mul ti lat eral trea ties es pe cially
the WTO Agree ment, the Chinese laws and le gal sys tem, in clud ing law
enforcement, will grad u ally be come com men su rate with the re quire ments
of mar ket eco nomic sys tem and rule of law.
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