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I. INTRODUCTION

The in ter na tional uni fi ca tion of pri vate law avails it self of sev eral types of
le gal in stru ments. In some ar eas we find uni form com mer cial terms drafted 
by pri vate in sti tu tions like the In ter na tional Cham ber of Com merce; ex am -
ples are the In ter na tional Com mer cial Terms or Incoterms re lat ing to sales
of goods and com mod i ties or the Uni form Cus toms and Prac tices for Let -
ters of Credit. In more re cent years model laws such as the Uncitral Model
Law on In ter na tional Com mer cial Ar bi tra tion have been sub mit ted to the
global busi ness com mu nity. Yet an other type of uni fi ca tion in stru ment is
the cat a logue of Prin ci ples for In ter na tional Com mer cial Con tracts drafted
by the Unidroit In sti tute for the In ter na tional Uni fi ca tion of Pri vate Law.
But the in ter na tional treaty is by far the most im por tant ve hi cle for the uni -
fi ca tion of pri vate and com mer cial law. At first sight this ob ser va tion is
sur pris ing since trea ties es sen tially pro vide for rights and ob li ga tions be -
tween states and other sub jects of in ter na tional law while pri vate law deals
with le gal re la tions be tween in di vid u als and un der tak ings. It may be ques -
tioned whether a treaty is an ap pro pri ate in stru ment for this pur pose. The
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un bi ased ob server may get the im pres sion that the in ter na tional com mu -
nity has used a wrong tool for more than a cen tury. 

The first part of this pa per will there fore trace the in creas ing use of in ter -
na tional trea ties in the field of pri vate law in a his tor i cal per spec tive (in fra
I). A sec ond chap ter will ex plore, to what ex tent and in what con text the
rules of pub lic in ter na tional law of trea ties are ac tu ally suit able for the uni -
fi ca tion of pri vate law; ac count will be taken of the cod i fi ca tion of the law
of trea ties in the Vi enna Con ven tion on the Law of Trea ties (in fra II). It ap -
pears that this is sue has not been dis cussed very much so far, nei ther from
the view point of pub lic in ter na tional law nor from that of pri vate law.
Closer in spec tion will re veal that in par tic u lar the re gime of res er va tions is
not suf fi ciently ad justed to the char ac ter is tics of pri vate law (in fra III).
Like wise, the ap pli ca tion of articles 31 to 33 of the Vi enna Con ven tion on
the Law of Trea ties deal ing with the in ter pre ta tion of in ter na tional con ven -
tions is very con tro ver sial and mer its a closer look (in fra IV).

II. THE TREATY AS A VEHI CLE OF UNI FORM PRI VA TE LAW:
A HIS TO RI CAL SUR VEY

The uni fi ca tion of pri vate law started on both sides of the At lan tic in the
sec ond half of the 19th. cen tury. If we scru ti nize the trea ties con cluded un -
til World War I, we shall see that the mat ters reg u lated by those trea ties in -
vari ably tran scended the tra di tional lim its of pri vate law as per ceived in
those days. In a book pub lished in 1894 and en ti tled “Étude de Droit In ter -
na tional Conventionnel” the au thor, who was sec re tary gen eral of the In -
ter na tional Of fice for In tel lec tual Prop erty in Berne at the time, lists what
he calls dip lo matic “ar range ments also called con ven tions” which serve to
avoid con flict of laws. The list com prises con ven tions on mar i time law, in -
land nav i ga tion, rail way trans port, postal and tele graph com mu ni ca tions,
trade re la tions, cus toms and cur rency, and fi nally copy right and in dus trial
prop erty. There is one im por tant com mon fea ture about all these mat ters:
All of them af fect na tional in ter ests, and many of those con ven tions are not 
lim ited to pro vi sions deal ing with pri vate re la tions, but also con tain reg u la -
tions per tain ing to pub lic law. It is per haps even more ap pro pri ate to say
that, in the trea ties of the early years, the pri vate law con tent was con sid -
ered as a kind of an nexe to pub lic law rules. There fore, the use of the in ter -
na tional treaty sug gested it self when it came to in ter na tional uni fi ca tion.
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This prop o si tion can be fur ther un der pinned in re spect of many ar eas
men tioned above. Take the pro tec tion of in dus trial prop erty which was im -
ple mented by the Paris Con ven tion of 1883 in Eu rope and by two of the
1889 Mon te vi deo Con ven tions in South Amer ica. From the very be gin -
ning in dus trial prop erty rights have been con sid ered as a kind of priv i lege
granted by each sov er eign state in re spect of its own ter ri tory and not
reach ing be yond. Con se quently, the owner of a pat ent or trade mark must
strive for pro tec tion in all states where he ex pects his in ven tion or trade -
mark to be prof it able. For the state au thor i ties grant ing that pro tec tion to
for eign ap pli cants this raises the is sue of na tional treat ment which is a mat -
ter of pub lic law and the cen tral is sue cov ered by the above men tioned con -
ven tions. Sim i lar ar gu ments can be made in re spect of the Berne Copy right 
Con ven tion of 1886. 

A fur ther sub ject of the in ter na tional uni fi ca tion of pri vate law which
was of pri mary im por tance to wards the end of the 19th. cen tury re lated to
the car riage of goods by rail. From a pres ent per spec tive the re la tions be -
tween rail car ri ers and ship pers are of course of a purely pri vate law na ture. 
But to wards the end of the 19th. cen tury the im pact of the pub lic in ter est on 
the rail way sec tor was strong, at least in Eu rope. Most coun tries had na -
tion al ized the pri vate rail way com pa nies of the pi o neer phase; thus, the
con tract ing states of the Eu ro pean Rail way Con ven tion were at the same
time en tre pre neurs and leg is la tors of rail way law. More over, the ba sic el e -
ment of the Eu ro pean Rail way Con ven tion is a duty of ev ery na tional rail -
way to ac cept rail ship ments from the rail way com pa nies of other con tract -
ing states un der a through-con sign ment note that gives ev i dence of a
through-con tract of car riage cov er ing the whole in ter na tional tran sit. The
con trac tual re la tions be tween a rail car rier and a for eign ship per are there -
fore the con se quence of an ob li ga tion that was con sid ered as per tain ing to
pub lic law at the time and that was there fore ap pro pri ately dealt with in an
in ter na tional treaty.

A third area of the law that has been the ob ject of in ten sive uni fi ca tion
ef forts ever since the end of the 19th. cen tury is pri vate in ter na tional law.
The am biv a lent na ture of this dis ci pline is well-known. For con ti nen tal le -
gal the ory in Eu rope it is part of pri vate law de ter min ing the ap pli ca ble law
in pri vate re la tions. On the other hand, the the ory of co mity of na tions
which is rooted in cat e go ries of pub lic in ter na tional law such as the sov er -
eignty of na tions has had a strong im pact on pri vate in ter na tional law in
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cer tain coun tries such as the United States. Be fore World War I the dip lo -
matic di men sion of pri vate in ter na tional law was per ceived on the Eu ro -
pean con ti nent much more clearly than it is to day. Mancini, the in flu en tial
Ital ian scholar and for eign min is ter had de clared three prin ci ples as fun da -
men tal to pri vate in ter na tional law, two of them be ing state-re lated: free -
dom, na tion al ity and sov er eignty. The ap pli ca tion of for eign law was con -
sid ered as a kind of com plai sance vis-à-vis the for eign state. There fore the
Ger man min is try of for eign af fairs suc cess fully ob jected to the adop tion of
bi lat eral con flict rules in the cod i fi ca tion of Ger man pri vate in ter na tional
law in the 1890s; con flict rules re fer ring to for eign law were thought to be a 
mat ter of dip lo matic con ven tion. In ac cor dance with this view the first con -
ven tions agreed upon by the Hague Con fer ence on Pri vate In ter na tional
Law in 1902 pro vided only for the ob li ga tion of con tract ing states to ap ply
the law of other con tract ing states. Con trary to the mod ern Hague con ven -
tions, cases in volv ing the law of non-con tract ing states were not cov ered.

As pects of sov er eignty also played an im por tant role in the first con ven -
tions on mar i time pri vate law which were pre pared by the Comité Mar i -
time In ter na tional and were con cluded in Brussels in 1910. While the con -
ven tion on the col li sion of ves sels is only ap pli ca ble if both ships in volved
fly the flag of a con tract ing state, the con ven tion on as sis tance and sal vage
at sea only re quires that the as sist ing or the as sisted ves sel is reg is tered in a
con tract ing state. These pro vi sions do not re fer to the na tion al i ties of par -
ties, but to that of ves sels. This re flects an opin ion which is wide-spread in
pub lic in ter na tional law up-to-date and which con sid ers a ship as a float ing
part of na tional ter ri tory. In this view the re la tion be tween ves sels of dif fer -
ent na tion al ity are re la tions of sov er eignty li a ble to be reg u lated in in ter na -
tional trea ties. 

As shown by these ex am ples the uni form law con ven tions of the
pre-World War I pe riod in vari ably had a strong pub lic law di men sion.
The use of the in ter na tional treaty as an in stru ment of uni fi ca tion there fore
was log i cal and may even have sug gested it self. The pri vate law con tent of
these con ven tions grad u ally in creased in course of time. But the break -
through to wards pure pri vate law con ven tions did not hap pen un til af ter the 
First World War. The first con ven tion that ex clu sively dealt with pri vate
le gal re la tions was the Brussels Con ven tion on Bills of Lad ing of 1924
which is better known as the Hague Rules. It is sig nif i cant that the scope of
ap pli ca tion of this in stru ment is in no way re lated to the na tion al ity of the
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par ties or the na tion al ity of the ship, but only to the is sue of a bill of lad ing
in a con tract ing state. Fur ther con ven tions of the in terim pe riod be tween
World Wars I and II give ev i dence of a clear dis tinc tion be tween pri vate
law and pub lic law. This is true for the War saw Con ven tion on the In ter na -
tional Car riage by Air and also for the var i ous Geneva Con ven tions of the
early 1930s on cheques and bills of ex change where pub lic law and pri vate
law is sues are dealt with in sep a rate in stru ments.

In ret ro spec tive it is fair to say that the use of the in ter na tional treaty as
an in stru ment of pri vate law uni fi ca tion is the re sult of a long last ing pro -
cess. The be gin ning was marked by mat ters of a strong af fec ta tion of pub -
lic in ter est and pub lic law. In the course of 50 years treaty prac tice more
and more turned to a sub ject of a purely pri vate law na ture. The use of the
treaty for the uni fi ca tion of pri vate law has cer tain ad van tages, but it also
pro duces some ten sions which will now be dis cussed.

III. INTER NA TIO NAL TREA TIES ON PRI VA TE LAW – ACCORD 

AND TEN SION BET WEEN FORM AND SUBS TAN CE

1. The ap ti tu de of trea ties for the uni fi ca tion of pri va te law

The suc cess of the treaty as an in stru ment for the uni fi ca tion of pri vate
law is pri mar ily due to its bind ing force. The treaty pre scribes clear and
pre cise le gal rules as an ob jec tive which the con tract ing states have to
achieve, ei ther by de clar ing the con ven tion di rectly ap pli ca ble or by ad -
just ing their in ter nal leg is la tion. As com pared with uni fi ca tion by means of 
model leg is la tion this has the ad van tage of ef fec tively bring ing about uni -
for mity. Model laws may be adopted in part and may be de vi ated from if
the na tional leg is la tor chooses to do so. A bind ing treaty can be ac cepted
only as a whole and does not per mit any de vi a tion un less it so pro vides.
This is im por tant for the po lit i cal pro cess. The in ter na tional uni fi ca tion of
laws in vari ably re quires con sen sus at two dif fer ent lev els: At the in ter na -
tional level when the uni fied text is ap proved, and at the na tional level
when it is rat i fied. The uni for mity achieved in the in ter na tional arena is im -
per illed in the na tional rat i fi ca tion pro cess if de vi a tions in de tail are al -
lowed. With the ex cep tion of res er va tions per mit ted in the con ven tion the
bind ing treaty only leaves the choice be tween yes and no to na tional leg is -
la tors.
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A fur ther ad van tage of the in ter na tional treaty be ing used for uni fi ca tion 
of pri vate law is the ex is tence of a cod i fied le gal re gime of trea ties, i.e. the
Vi enna Con ven tion on the Law of Trea ties. While some au thors ques tion
its use ful ness for uni form law con ven tions, it is be yond doubt that the Vi -
enna Con ven tion is help ful to the ex tent that uni form law con ven tions es -
tab lish du ties of the con tract ing states as against each other. Thus, the Vi -
enna Con ven tion may help to find out what a “con tract ing state” is, how
the con sent of a con tract ing state can be ex pressed, when the treaty en ters
into force, how far the ter ri to rial scope of the treaty ex tends and what the
ef fect of a treaty amend ment or of the ter mi na tion of a treaty is.

There is am ple court prac tice con firm ing this view. In a dis pute be tween 
an em ployer and a worker be ing em ployed on an off-shore drill ing plat -
form the Eu ro pean Court of Jus tice had to iden tify the coun try where the
em ployee ha bit u ally car ried out his work; the courts of this place are com -
pe tent un der the Eu ro pean Judge ments Con ven tion. With ex plicit ref er -
ence to ar ti cle 29 of the Vi enna Con ven tion on the Law of Trea ties and
further pro vi sions of the Geneva Con ven tion on the Con ti nen tal Shelf of
1958 the Court made clear that the con ti nen tal shelf forms part of the ter -
ri tory of the re spec tive con tract ing state. US courts have re ferred to the Vi -
enna Con ven tion on the Law of Trea ties in or der to solve the prob lems aris -
ing from the sub se quent amend ments of the War saw Con ven tion by
var i ous in stru ments and from its re place ment by the Con ven tion of Mon -
treal of 1999. In this con text the Vi enna Con ven tion has been char ac ter ized 
as a cod i fi ca tion of cus tom ary in ter na tional law and as an au thor i ta tive
guide line for its as sess ment. This move al lowed the courts to take re course
to the Vi enna Con ven tion de spite the pro hi bi tion of ret ro ac tive ef fect con -
tained in ar ti cle 4. The Fed eral Court of Ger many had to de cide on the con -
flict be tween the Hague Con ven tion on the Law Ap pli ca ble to Main te -
nance Ob li ga tions of 1956 and the bi lat eral Treaty of Es tab lish ment
be tween Ger many and Iran of 1929. In ac cor dance with ar ti cle 30 (4) of the 
Vi enna Con ven tion on the Law of Trea ties the Court de cided that the lat ter
con ven tion pre vailed since it was ef fec tive for both coun tries whereas the
Hague Con ven tion had not been signed or rat i fied by Iran. These ex am ples
suf fice to show that the gen eral law of trea ties as laid down in the Vi enna
Con ven tion pro vides a com mon frame of ref er ence for the ap pli ca tion of
in ter na tional con ven tions ir re spec tive of their sub stan tive con tent. Just like 
the law of con tract pro vides the frame work for spe cific agree ments the Vi -
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enna Con ven tion may be re garded as a kind of gen eral part of the Law of
Trea ties deal ing with is sues that may arise in the con text of nu mer ous spe -
cific con ven tions. At closer sight, how ever, we dis cover that we can not fol -
low the Vi enna Con ven tion blindly when it co mes to the ap pli ca tion of pri -
vate law con ven tions.

2. Li mits of the law of trea ties in uni form pri va te law

Trea ties for the uni fi ca tion of pri vate law put the con tract ing states un -
der the ob li ga tion to bring their in ter nal law in line with the con tent of the
con ven tion. This ob li ga tion is in cum bent upon the na tional leg is la tor in
the first place. Such trea ties are there fore des ig nated as law-mak ing trea -
ties or traités-lois. This cat e gory is sep a rated from other trea ties which,
like con tracts in pri vate law, pro vide for mu tual com mit ments of the par -
ties.

While all con ven tions of uni form pri vate law are law-mak ing trea ties,
not all law-mak ing trea ties deal with pri vate law. Com mon rules may also
be es tab lished by ap pro pri ate trea ties in the field of pub lic law, take for ex -
am ple the WTO Con ven tion or the Eu ro pean Con ven tion on Hu man
Rights. The de ci sive dis tinc tion be tween these trea ties and the con ven tions 
on uni form pri vate law re lates to their im ple men ta tion. In the field of pub -
lic law trea ties are pri mar ily en forced by the ex ec u tive branch of gov ern -
ment whereas pri vate law con ven tions are ex clu sively ap plied by the
courts. The dif fer ence is im por tant for both the flow of in for ma tion and
the ju di cial in de pend ence. 

The ex ec u tive branch of gov ern ment is usu ally con nected to the na tional 
min is try of for eign af fairs which has par tic i pated in the ne go ti a tion of an
in ter na tional treaty. The state au thor i ties will re port to the na tional gov ern -
ment about the ap pli ca tion of the treaty. Doubts as to its mean ing can be
clar i fied at the in ter na tional level, and the con tract ing states will be able to
in struct the ex ec u tive branch of their re spec tive gov ern ments to ap ply the
treaty ac cord ingly. 

In pri vate law lit i ga tion there is no com pa ra ble flow of in for ma tion.
Gen er ally speak ing, gov ern ments are not in volved and they usu ally do not
mon i tor the ap pli ca tion of a treaty by the courts of their own coun try or of
other con tract ing states. There is no es tab lished mech a nism for mak ing
gov ern ments con scious of di ver gent in ter pre ta tions. Even where they are
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known they are dif fi cult to over come. While gov ern ments are al lowed, in
some coun tries, to ad vise courts as amici cu riae on the in ter pre ta tion of the
treaty they usu ally have no au thor ity to in struct the courts. Di ver gent in ter -
pre ta tions may be over come by amend ments which would, how ever, have
to rat i fied by the con tract ing states. Ex pe ri ence shows that the num ber of
ratifications of amend ments usu ally falls short of the num ber of con tract -
ing states of the orig i nal con ven tion. As a con se quence and as most clearly
shown by the de vel op ment of air law af ter World War II, the ini tial uni for -
mity of texts falls apart in the course of later amend ments. The prob lem
could be solved by con ven tional mech a nisms which pro vide for a more or
less au to matic re vi sion of a con ven tion. But ap pro pri ate pro vi sions are
lack ing in the Vi enna Con ven tion on the Law of Trea ties.

There are fur ther in con sis ten cies of uni form pri vate law and the Law of
Trea ties in the area of dis pute set tle ment. Con tract ing states are usu ally not
in ter ested in lit i ga tion be tween pri vate par ties that arise from con ven tions
on uni form pri vate law. A view taken by a na tional gov ern ment in a given
case in fa vour of its own cit i zen or en ter prise may be det ri men tal to other
cit i zens or com pa nies of the same coun try in later cases. There fore, the
con tract ing states will usu ally ab stain from ex press ing any views on the in -
ter pre ta tion of uni form pri vate law in pend ing cases. On the other hand the
rules on dis pute set tle ment con tained in in ter na tional trea ties usu ally con -
fine stand ing to the con tract ing par ties, i.e. to states. Where pri vate par ties
have a right to sue as they have in re spect of the pro tec tion of in vest ment
and the law of the sea, this re lates only to law suits brought against states or
pub lic bod ies. Di ver gences of in ter pre ta tion of uni form law con ven tions
arise from the prac tice of na tional courts and there is hardly any in ter na -
tional con ven tion that takes ac count of this prob lem at all. There are sin gle
con ven tions such as the Eu ro pean Con ven tion on the In ter na tional Con -
tract of Car riage by Road of 1956 (CMR) that have at least ad dressed the
prob lem grant ing the con tract ing states a right to sue other con tract ing
states in the In ter na tional Court of Jus tice at the Hague for mis in ter pre ta -
tion of the con ven tion. But the so lu tion is man i festly ab surd and im prac ti -
ca ble. Al though the con ven tion is ap plied ex tremely of ten by na tional
courts across Eu rope and al though there are some no tice able divergencies
not a sin gle case has been brought be fore the In ter na tional Court of Jus tice
in more than 40 years. Here again, the Vi enna Con ven tion on the Law of
Trea ties has failed to pro vide for prac ti ca ble so lu tions that al low to main -
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tain uni for mity in the ev ery day ap pli ca tion of con ven tions on uni form pri -
vate law.

IV. RESER VA TIONS IN CON VEN TIONS ON PRI VA TE LAW

A res er va tion in a bi lat eral treaty is just an other word for dis sent. In mul -
ti lat eral trea ties, how ever, it is of ten the per mis sion of res er va tions that al -
lows states to rat ify. Their dis sent in mar ginal is sues should not pre vent
their agree ment on the core parts of a con ven tion. There fore, res er va tions
are a typ i cal fea ture of mul ti lat eral trea ties, ir re spec tive of their sub stan tive 
con tent. But what is the ef fect of such res er va tions on the other con tract ing
par ties?

Given the ba sic prin ci ple of rec i proc ity that gov erns the law of trea ties,
ar ti cle 21 of the Vi enna Con ven tion on the Law of Trea ties aims at re-es -
tab lish ing rec i proc ity in the re la tions be tween a state that makes a res er va -
tion, and the other con tract ing states. The ba sic idea of para graphs 1 and 2
of ar ti cle 21 is that a pro vi sion whose ap pli ca tion a con tract ing state has re -
served should not be ap plied in other con tract ing states in their re la tions
with the state that has de clared the res er va tion. As among the other con -
tract ing states this pro vi sion should, how ever, con tinue to ap ply. 

The In ter na tional Law Com mis sion of the United Na tions has ex pressed 
the view that these prin ci ples and the whole re gime of res er va tions laid
down in the Vi enna Con ven tion on the Law of Trea ties should ap ply to
law-mak ing trea ties. This may be ap pro pri ate for the ma jor ity of pub lic law 
trea ties. Doubts may arise, how ever, in re spect of con ven tions on in ter na -
tional civil pro ce dure since rec i proc ity be tween the court sys tems of dif fer -
ent states is not a pri mary ob jec tive of a dis ci pline deal ing with pri vate re -
la tions in in ter na tional lit i ga tion. As far as con ven tions on sub stan tive
pri vate law or on pri vate in ter na tional law are con cerned, the quest for rec i -
proc ity is out of the ques tion. The more re cent con ven tions on pri vate in -
ter na tional law ex plic itly point out that the law des ig nated by their rules
shall ap ply ir re spec tive of any re quire ment of rec i proc ity and whether or
not it is the law of a con tract ing state. These con ven tions pur sue the ob jec -
tive of des ig nat ing the na tional law that is most ap pro pri ate to gov ern the
lit i gated case. This is an ob jec tive of pri vate jus tice. The for mer view that
the ap pli ca tion of for eign law is a con ces sion to the for eign state is no lon -
ger main tained. There fore the re es tab lish ment of rec i proc ity as pur sued by
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ar ti cle 21 of the Vi enna Con ven tion on the Law of Trea ties is no lon ger
com pat i ble with mod ern con flict of laws con ven tions.

Sim i lar ob ser va tions can be made in re spect of sub stan tive law con ven -
tions. In 1985 the Ger man Fed eral Court had to de cide a lit i ga tion be tween
a Ger man win ery and a Brit ish buyer which was gov erned by the Hague
Sales Con ven tions of 1964, i.e. the pre de ces sor of the Vi enna Con ven tion
on the In ter na tional Sale of Goods of 1980 (CISG). Un der ar ti cle V of the
1964 Con ven tion the United King dom had made a res er va tion to the ef fect
that the uni form sales law would only ap ply if the par ties for the sales con -
tract had agreed on it. The Ger man Fed eral Court re fused to draw any in fer -
ences from this res er va tion for the ad ju di ca tion of the case in Ger many.
With out mak ing ref er ence to the Vi enna Con ven tion on the Law of Trea -
ties the Court de clared that the res er va tion un der ar ti cle V was rel e vant
only for the con tract ing state which had made that res er va tion. The Court
ad mit ted that as a con se quence of its opin ion the same case would be sub -
ject to dif fer ent le gal re gimes in the United King dom and Ger many which,
how ever, would not make much dif fer ence as com pared with the sit u a tion
re sult ing from na tional con flict rules in the ab sence of the 1964 Con ven -
tion. There is no doubt that the Court’s de ci sion is dif fi cult to be rec on ciled
with ar ti cle 21 of the Vi enna Con ven tion on the Law of Trea ties.

A fur ther ex am ple that shows the in ap pro pri ate ness of ar ti cle 21 as ap -
plied to con ven tions on uni form pri vate law may be taken from CISG. Un -
der ar ti cle 96 CISG a con tract ing state whose leg is la tion re quires con tracts
of sale to be in writ ing may de clare that cer tain pro vi sions of the Con ven -
tion that al low other forms and in par tic u lar oral dec la ra tions, e.g. ar ti cle
11, do not ap ply where one of the par ties has its place of busi ness in that
state. This res er va tion has been made by some coun tries of the for mer so -
cial ist block in East ern Eu rope and in Latin Amer ica by Ar gen tina and
Chile. Sup pose that a seller es tab lished in a con tract ing state that has made
no such res er va tion con cludes a sales agree ment by tele phone with a Chil -
ean buyer. Due to the res er va tion made by Chile a court of that coun try
would not ap ply ar ti cle 11 CISG and might hold the con tract to be in valid
be cause of a lack of the form re quired un der the na tional law. But if the lit i -
ga tion is brought be fore a court of an other con tract ing state that has not
made the res er va tion un der ar ti cle 96 CISG, why should that court fol low
Chil ean law (as sug gested by ar ti cle 21 of the Vi enna Con ven tion on the
Law of Trea ties) if Chil ean law does not gov ern the case un der the con flict
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of laws rules of that court? There is lit tle doubt that most courts in the
world would rather en force the par ties’ con sent un der ar ti cle 11 CISG.

The cases out lined above can be ac com mo dated to ar ti cle 21 of the Vi -
enna Con ven tion on the Law of Trea ties by a proper in ter pre ta tion of that
pro vi sion. It is rather doubt ful whether ar ti cle 21 ac tu ally cov ers res er va -
tions for mu lated against pri vate law con ven tions. Ar ti cle 21 re lates to “a
res er va tion es tab lished with re gard to an other party”, i.e. to a res er va tion
that is meant to re strict the bind ing force of a treaty as against cer tain other
con tract ing states. Ar gu ably the res er va tions ad dressed by ar ti cle 21 are se -
lec tive and not gen eral. Res er va tions de clared un der pri vate law con ven -
tions are how ever gen eral in na ture; con tract ing states are usu ally given the 
right not to ap ply cer tain pro vi sions of the con ven tion that clearly con tra -
dict cor re spond ing rules of their na tional laws. Such res er va tions are not
di rected against spe cific con tract ing states. They have a gen eral char ac ter
and there fore are not sub ject to ar ti cle 21. It has in deed been ar gued al ready 
30 years ago that ar ti cle 21 has to be ad justed, by means of in ter pre ta tion,
to the char ac ter is tics of in ter na tional trea ties in the field of pri vate in ter na -
tional law. The so lu tion out lined above would be vi a ble in that con text, too. 

V. THE INTER PRE TA TION OF CON VEN TIONS

ON UNI FORM PRI VA TE LAW

A core com po nent of the Vi enna Con ven tion on the Law of Trea ties are
the rules on in ter pre ta tion of trea ties in ar ti cles 31-33. They dif fer from
most other pro vi sions of the Vi enna Con ven tion on the Law of Trea ties
since they do not fo cus on the bind ing force of trea ties for states, but re late
to their sub stan tive con tent. They may there fore be come par tic u larly rel e -
vant for the in ter pre ta tion of pri vate law con ven tions as well. The doc trinal 
views are how ever di vided in this re spect. In the Ger man lit er a ture on
CISG the ap pli ca tion of ar ti cles 31-33 of the Vi enna Con ven tion on the
Law of Trea ties is ques tioned as a mat ter of prin ci ple. Au thor i ta tive writ ers 
hold that these pro vi sions are only sig nif i cant for the fi nal Part IV of CISG
that con tains rules of pub lic in ter na tional law and that they might oc ca sion -
ally be ap plied by anal ogy to the sub stan tive parts of CISG. Some au thors
take a more dif fer en ti ated view, how ever, and take re course in par tic u lar to 
ar ti cle 33 on the in ter pre ta tion of mul ti lin gual trea ties. More re cently there
have been more and more au thors who ba si cally hold ar ti cles 31-33 to be
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ap pli ca ble, ei ther in uni form pri vate law in gen eral or in re spect of sin gle
con ven tions, for in stance the EC Con ven tion on the Law Ap pli ca ble to
Con trac tual Ob li ga tions, the CMR Con ven tion on Con tracts for the In ter -
na tional Car riage of Goods by Road, the Hague Con ven tion on Child Ab -
duc tion or the Eu ro pean Pat ent Con ven tion. 

The re serve of pri vate law schol ars as against the rules on in ter pre ta tion
of the Vi enna Con ven tion on the Law of Trea ties is un founded. Some of
them ob ject that ar ti cles 31-33 are es sen tially made for bi lat eral trea ties,
oth ers be lieve that they are un fit for law-mak ing trea ties. Both ar gu ments
can not be ap proved.

As pointed out be fore, law-mak ing trea ties do not only ex ist in uni form
pri vate law, but also in some ar eas of pub lic law. In ter na tional tri bu nals
that were called upon to in ter pret such trea ties have not left any doubt that
ar ti cles 31-33 of the Vi enna Con ven tion on the Law of Trea ties are ap pli -
ca ble in this re spect. Mex ico re cently sued the United States in the In ter na -
tional Court of Jus tice for vi o la tion of the Vi enna Con ven tion on Con sular
Re la tions. Un der ar ti cle 36 1) (b) of that con ven tion the court had to de cide
within which time lim its news of an ar rested per son have to be trans ferred
to the con sul of his coun try. The ICJ ap proached this is sue by way of “in -
ter pre ta tion ac cord ing to the cus tom ary rules of treaty in ter pre ta tion re -
flected in ar ti cles 31 and 32 of the Vi enna Con ven tion on the Law of Trea -
ties”. Sim i larly and ever since its early days the Eu ro pean Con ven tion on
Hu man Rights which is an other law-mak ing treaty has been in ter preted by
the Eu ro pean Court of Hu man Rights on the ba sis of ar ti cles 31-33 of the
Vi enna Con ven tion on the Law of Trea ties. This case law is of rel e vance
also for con ven tions on pri vate law. Nor can the view be ac cepted that the
Vi enna Con ven tion on the Law of Trea ties is pri mar ily fo cused on bi lat eral 
agree ments. The op po site is proven by the de tailed re gime of res er va tions
which is pri mar ily fo cused on mul ti lat eral trea ties. 

A fur ther ob jec tion points out that the rules on in ter pre ta tion of pub lic
in ter na tional law are mainly con ceived in or der to de tect the sub jec tive in -
ten tions of the con tract ing par ties to a treaty whereas the ob jec tive mean -
ing of a pro vi sion is what mat ters in pri vate law. But this ob jec tion is not in
line with pub lic in ter na tional law. It suf fices to re fer to ar ti cle 32 of the Vi -
enna Con ven tion on the Law of Trea ties which ac cords only a sub sid iary
sig nif i cance to the his tor i cal in ten tions of the draft ers of a con ven tion; for
the in ter pre ta tion of a con ven tion text, con text and pur pose of its pro vi -
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sions are more im por tant, see ar ti cle 31. It fol lows from the com par a tive in -
sig nif i cance of the his tor i cal di men sion that the In ter na tional Court of Jus -
tice has in fact in ter preted in ter na tional trea ties in the light of the nor ma tive 
con text in force at the time of in ter pre ta tion and not at the time of con clu -
sion. 

In sum mary it ap pears that F.A. Mann was cor rect when he stated in
1983 that:

the in ter pre ta tion of uni form stat utes is gov erned by the Vi enna Con ven tion
on the Law of Trea ties… Ad mit tedly these ar ti cles were de signed pri mar ily
with a view to texts which are not only con cluded un der the con trol of pub lic in -
ter na tional law, but also reg u late re la tions be tween states. But in law there is no
dif fer ence be tween such trea ties and those con tem plat ing re la tions be tween
pri vate per sons: ar ti cles 31 and 32 ap ply to both types.

This as sess ment is un der pinned by fre quent ref er ences to ar ti cles 31-33
of the Vi enna Con ven tion on the Law of Trea ties in the opin ions on pri vate
law con ven tions handed down by the up per courts of Eng land, the United
States of Amer ica and Ger many. Re cently the Eu ro pean Court of Jus tice
noted in re spect of some pro vi sions of the 1999 Mon treal Con ven tion for
the Uni fi ca tion of Cer tain Rules for the In ter na tional Car riage by Air “that, 
ac cor dance with set tled case-law, an in ter na tional treaty must be in ter -
preted by ref er ence to the terms in which it is worded and in the light of its
ob jec tives.” The Court ex plic itly re ferred to ar ti cle 31 of the Vi enna Con -
ven tion on the Law of Trea ties which was said to “ex press, to this ef fect,
gen eral cus tom ary in ter na tional law”. Ar gu ing on the ba sis of the ob jec tive 
of the Mon treal Con ven tion the Court held that its pro vi sions only pur port
to unify rules on the re dress of pas sen gers’ dam ages in an in di vid ual way
and do not fore close the adop tion of stand ard ised com pen sa tion schemes,
e.g. for the case of overbooking. Le gal prac tice has not both ered about the -
o ret i cal is sues such as the mo nis tic or dualistic con cep tion of pub lic in ter -
na tional law. For even in coun tries that fol low a dualistic tra di tion it is rec -
og nized that the in ter nal law should be in ter preted in ac cor dance with
pub lic in ter na tional law. There fore the in ter pre tive prin ci ples gov ern ing
in ter nal law must be iden ti cal to those ap plied to the un der ly ing ob li ga tions 
aris ing from pub lic in ter na tional law.

The prac ti cal con se quences of an ap pli ca tion of the Vi enna Con ven tion
on the Law of Trea ties should not be over es ti mated. The con ven tion does
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not con tain an ex haus tive cod i fi ca tion of all prin ci ples of in ter pre ta tion
rec og nized in pub lic in ter na tional law. For in stance ar ti cle 31 (3) spec i fies
the in stru ments which may be re ferred to for the pur poses of a sys tem atic
in ter pre ta tion of a treaty. It lists only in stru ments which are di rectly linked
to the Con ven tion whose in ter pre ta tion is at stake; it there fore com mands
what may be called a mi cro-sys tem atic in ter pre ta tion. There is no hint in
ar ti cles 31-33 to a macro-sys tem atic or interconventional in ter pre ta tion
which would have re course, for the pur pose of clar i fy ing the mean ing of
cer tain con cepts and prin ci ples, to other con ven tions in the same area of the 
law. Such macro-sys tem atic in ter pre ta tion is nei ther pre scribed nor pro -
hib ited; it is left to the fur ther de vel op ment of the law. It is sug gested in ar -
eas such as in tel lec tual prop erty law, trans port law or pri vate in ter na tional
law where sev eral in ter na tional con ven tions have cov ered sim i lar top ics,
whereby pro duc ing a kind of cod i fi ca tion of the re spec tive area of uni form
com mer cial law.

An ex am ple is pro vided by the rules that or der the break ing of li a bil ity
lim its and thereby pre scribe un lim ited li a bil ity of the car rier in trans port
law. Start ing with the Hague Pro to col of 1955 amend ing the War saw Con -
ven tion on In ter na tional Car riage by Air, sev eral con ven tions in the field
of air law, mar i time law and in land trans port law pro vide for the car rier’s
un lim ited li a bil ity if the plain tiff proves “that the dam age re sulted from an
act or omis sion of the car rier… done with in tent to cause dam age or reck -
lessly and with knowl edge the dam age would prob a bly re sult”. The pur -
pose of this for mula is to char ac ter ize a de gree of fault on the side of the
car rier that is par tic u larly se ri ous and goes be yond sim ple neg li gence. It
turned out, how ever, that the is sue could not be left to na tional law as it was 
in the orig i nal War saw Con ven tion, since na tional le gal sys tems be long ing 
to the com mon law or the civil law world use very dif fer ent con cepts that
do not al low a uni form ap pli ca tion. The Hague for mula there fore was
made up as a com pro mise which was later used in fur ther in ter na tional in -
stru ments. It would ap pear that the rich case law on the Hague Pro to col
could also help to clar ify the mean ing of the same for mula em ployed in
sub se quent con ven tions, e.g. in the Hague Visby Rules on Bills of Lad ing.

There are other rules of in ter pre ta tion out side ar ti cles 31-33 of the Vi -
enna Con ven tion on the Law of Trea ties whose fur ther use should equally
be ex plored in the course of fu ture le gal de vel op ment. This ap plies for ex -
am ple to the so called re stric tive in ter pre ta tion of in ter na tional trea ties
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which pro tects na tional sov er eignty but may not be ap pro pri ate in the con -
text of pri vate law con ven tions. It equally ap plies to the pro hi bi tion of
anal ogy which is sup ported by some writ ers in re spect of in ter na tional con -
ven tions. The re gime of in ter pre ta tion as laid down in ar ti cles 31-33 of the
Vi enna Con ven tion on the Law of Trea ties may ap pear frag men tary, but it
is nev er the less use ful and bind ing when it co mes to the in ter pre ta tion of
pri vate law con ven tions. On the one hand the ex press down grad ing of pre -
pa ra tory works to a sub sid iary means of in ter pre ta tion has never ex plic itly
been rec og nized in pri vate law con ven tions; ar ti cle 32 of the Vi enna Con -
ven tion gives clear guid ance in this re spect. A sim i lar clar i fi ca tion is pro -
vided by ar ti cle 31 (2) which makes ex plicit ref er ence to the pre am ble of a
con ven tion; while some au thors have made un clear in fer ences from the ex -
is tence or non-ex is tence of a pre am ble and from its con tent in the con text
of pri vate law con ven tions, there should not be any doubt about its sig nif i -
cance. On the other hand, sev eral rules con tained in ar ti cles 31-33 of the
Vi enna Con ven tions nearly re state what has al ways been rec og nized in
the in ter pre ta tion of pri vate law con ven tions. This is par tic u larly true for
the rel e vance of text, con text and pur pose as ex pressed in ar ti cle 31.

VI. CON CLU SION

The re sults of this in ves ti ga tion can be summed up in the words of F.A.
Mann who said that the Vi enna Con ven tion on the Law of Trea ties “has …. 
be come one of the prin ci pal points at which pub lic in ter na tional and pri -
vate law meet”. It is true that the ap pli ca tion of cer tain pro vi sions of the Vi -
enna Con ven tion as ap plied to pri vate law con ven tions may be ques tioned.
As pointed out above, some rules re lat ing to res er va tions by con tract ing
states are not ap pro pri ate in the con text of pri vate law con ven tions. On the
other hand the rules on in ter pre ta tion re fer ring to text, con text, pur pose and 
to the pre pa ra tory works as a sub sid iary means also suit the con tent of in -
stru ments in the field of pri vate law. Many other pro vi sions of the Vi enna
Con ven tion which deal with the de tails of the bind ing le gal force of trea ties 
are help ful in our field. 

These prac ti cal con sid er ations shed new light upon the grad ual rap -
proche ment of pri vate law and the law of trea ties in the pre-World War I
pe riod. It has not only brought about a formalistic turn of the uni fi ca tion
of pri vate law to wards the rules of the law of trea ties. The cod i fi ca tion of

UNIFORM PRIVATE LAW CONVENTIONS 299



the lat ter has also been fruit ful for the im ple men ta tion of the con tent of con -
ven tions on uni form pri vate law. What flows from our in quiry is the prop -
o si tion that a great mul ti tude of con ven tions on uni form pri vate law may
be in te grated un der the com mon roof of the Vi enna Con ven tion on the Law 
of Trea ties. This ob ser va tion should stim u late new re flec tions on the
unity of in ter na tional law, both pub lic and pri vate, in the age of its cod i fi -
ca tion.
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