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SUMMARY: I. Lex Mercatoria: Globalisation and its Dis con tents.
II. Rule of Law The ory. III. The Power of the Mar ket: A Pro-Cred i tor/

Pro-Debtor World. IV. Trans plant ing Fi nan cial Law. V. Con clu sion.

Over re cent de cades we can see the emer gence of a new in ter na tional com -
mer cial law driven by in ter na tional in sti tu tions rang ing from the Uncitral,
the World Bank and the In ter na tional Mon e tary Fund; through the Basel
Com mit tee on Bank ing Su per vi sion and sim i lar bod ies like the In ter na -
tional Or ga ni za tion of Se cu ri ties Com mis sions (IOSCO); to in dus try bod -
ies such as the In ter na tional Cham ber of Com merce (ICC), the In ter na -
tional Ac count ing Stan dards Board (IASB) and the In ter na tional Swaps
and De riv a tives As so ci a tion (ISDA). The pur pose here is not to de scribe
these in sti tu tions or to ana lyse the sub stan tive pro vi sions of the new in ter -
na tional com mer cial law. Al though the area is a mov ing tar get, there are al -
ready some ex cel lent at tempts aimed at do ing both. To take just one ex am -
ple from my own area of fi nan cial law: as well as pro vid ing a fine over view 
of the area, Pro fes sor Mario Giovanoli has ar gued that the new in ter na -
tional fi nan cial law is mainly stand alone “soft law”, in de pend ent of any
in ter na tional frame work of bind ing law rules, and some times lack ing the
de gree of pre ci sion in dis pens able to a le gally en force able rule.1 An up to
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date com pi la tion of much of this new in ter na tional fi nan cial law is avail -
able from the Fi nan cial Sta bil ity Fo rum. That body brings to gether na -
tional au thor i ties re spon si ble for fi nan cial sta bil ity around the world, is
ser viced by a sec re tar iat at the Bank for In ter na tional Set tle ments in Basel
and, most im por tantly, pub lishes a com pen dium of the in ter na tional le gal
stan dards, codes and prin ci ples rel e vant to the trans par ency of pol icy mak -
ing in the fi nan cial sys tem, in sti tu tional and mar ket in fra struc ture, and fi -
nan cial reg u la tion drawn up by bod ies such as those men tioned above.2 In
other ar eas of the new in ter na tional com mer cial law there are com pa ra ble
com pi la tions and at tempts at clas si fi ca tion.3

My pur pose is to ex plore whether it can be said that there are le gal the -
ory or the o ries which help ex plain the emer gence of this new in ter na tional
com mer cial law and its adop tion (or oth er wise) in dif fer ent ju ris dic tions.
What this es say sug gests is that there are sev eral bod ies of le gal the ory
which may throw light on these is sues. First is the new lex mecatoria, and
whether its emer gence at the in ter na tional level can be ex plained in the o -
ret i cal terms. There are also uni form prin ci ples, model laws and even in ter -
na tional con ven tions drawn up un der the aus pices of bod ies such as
Uncitral, Unidroit and the ICC —mak ing up an im pres sive cor pus of in ter na -
tional com mer cial law—. These prin ci ples have a res o nance among in ter -
na tional com mer cial law yers and are some times driv ers in struc tur ing com -
mer cial trans ac tions al though they have tended not to have had much
im pact on na tional le gal sys tems. A sec ond strand of think ing has an im -
por tant bear ing on the eco nomic con tent of com mer cial trans ac tions be -
cause it shapes mar ket per cep tions and be hav iour. This is the rule of law
the ory which is es pe cially pop u lar with the World Bank and IMF. Em pir i -
cal stud ies sug gest a link be tween strong rule of law in sti tu tions on the one
hand and eco nomic de vel op ment on the other. Whether a coun try is in this
cat e gory turns again on the adop tion of these stan dards, codes and prin ci -
ples. Thirdly, is the method of cate gori sa tion which places the world along
a spec trum of pro-cred i tor to pro-debtor coun tries. Where coun tries fall on
the spec trum turns in part on whether they have adopted the stan dards,

254 ROSS CRANSTON

2 www.fsforum.org. But im por tant stan dards, codes and prin ci ples of in dus try bod ies
are not in cluded.

3  E.g. Goode, R., et al., Trans na tional Com mer cial Law. In ter na tional In stru ments and 
Com men tary (Ox ford, 2004); Bamodu, G., “Ex tra-na tional Le gal Prin ci ples in the Global
Vil lage: A Con cep tual Ex am i na tion of Trans na tional Law” (2001) 7, in  Int. Ar bi tra tion LR
6. And see the Uncitral and Unidroit websites.



codes and prin ci ples ad vanced as nec es sary for rule of law pur poses.
Whether a coun try is pro-cred i tor or pro-debtor feeds into mar ket as sess -
ments and in flu ences for eign in ves tors. Fi nally there is le gal trans plant the -
ory. This bears on whether these stan dards, codes and prin ci ples can be
suc cess fully im ple mented in na tional ju ris dic tions. It is only part of the ex -
pla na tion for suc cess ful trans plants, how ever, for at the very out set there
must be the po lit i cal will to adopt them.

I. LEX MER CA TO RIA: GLO BA LI SA TION 

AND ITS DIS CON TENTS

In re cent de cades there has been a burst of ac tiv ity in in ter na tional com -
mer cial law, part of which has been char ac ter ised as the new lex mercatoria. 
The lat ter has drawn in spi ra tion from the me di eval lex mercatoria, which
evolved from the prac tices of the mer chants as they traded at in ter na tional
trade fairs, held in the great me di eval cit ies and ports of Eu rope. Berman
pro vides on ac count of the de vel op ment of what “came to be viewed as an
in te grated, de vel op ing sys tem, a body of law”.4 In his anal y sis it was a con -
se quence of the enor mous so cial and eco nomic trans for ma tion which Eu -
rope un der went from the late elev enth and twelfth cen tu ries. Its prin ci ples
be gan ini tially with the mer chants them selves, in the mer can tile courts
they founded. Later the prin ci ples spread as some were com piled into
codes of mer can tile prac tice, the mer can tile courts them selves kept re cords 
of their de ci sion which could be used in sub se quent cases, and doc u ments
like bills of ex change and bills of lad ing de signed for par tic u lar trans ac -
tions cir cu lated widely. Among the dis tinc tive char ac ter is tics of the Eu ro -
pean mer can tile law which Berman iden ti fies are the dis tinc tions be tween
real and per sonal prop erty and be tween own er ship and pos ses sion; the cre -
ation of se cu rity in ter ests in per sonal prop erty; the rec og ni tion of the rights 
of the good-faith pur chaser of goods and bills of ex change; the cre ation of
doc u ments such as ne go tia ble in stru ments and bills of lad ing which em -
bod ied rights dis tinct from any un der ly ing trans ac tion; and the de vel op -
ment of new busi ness forms such as part ner ship and the commenda (which
he de scribes as a kind of joint stock com pany, with the li a bil ity of each in -
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ves tor lim ited).5 Ul ti mately this me di eval lex mercatoria was in cor po rated
into do mes tic law, a happy pro cess, in Eng lish con ven tional wis dom, be -
cause of the role of Lord Mansfield.6

The no tion of a me di eval lex mercatoria —ob jec tive, and based on a
rec i proc ity of rights be tween the par ties— does not bear close scru tiny.
One form of crit i cism is that the lex mercatoria was never com pletely di -
vorced from state power. In the o ret i cal terms this was be cause what ever in -
de pend ent mer chants might want in reg u lat ing the terms of trade, they
needed the rule of law ad min is tered by a na tional le gal sys tem to pro tect
the mar ket from the lo cal ruler’s whim. So how ever de sir able an in de pend -
ent mer can tile law might be, mer chants had to ac cept a sec ond best so lu -
tion where mer can tile and state law were fused in na tional courts.7 In his -
tor i cal terms a gen eral lex mercatoria is hard to find.8 There are ex am ples
of mer chants win ning some priv i leges from the ex er cise of state power.
For ex am ple, in Eng land there were sep a rate pro ce dures for mer can tile dis -
putes apart from the com mon law courts: thus ship ping cases were han dled
by the sep a rate Ad mi ralty Court.9 But un til the great con sti tu tional strug -
gles of the sev en teenth cen tury, the lex mercatoria as used in Eng land was
ap par ently not a term de scrib ing a body of sub stan tive law but stood for the 
sep a rate sys tem of ju di cial pro ce dure for set tling mer can tile dis putes.10

The sep a rate prin ci ples of mer can tile law which ex isted for ship ping and
trade were far from uni ver sal —the var i ous mar i time laws of Eu rope pro -
vided dif fer ent so lu tions to the same prob lems—. As Cordes ar gues, Lord
Mansfield’s “one and the same law” that ex isted in all coun tries and at all
times in an iden ti cal form did not ex ist even in the field of the mar i time law
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of freight, which was quintessentially an area where it should have. The
body of in ter na tional rules of law as pos tu lated could be de tected only by
choos ing to fo cus on overly gen eral is sues.11 

These dis putes about the me di eval lex mercatoria are not sim ply of in -
ter est to le gal his to ri ans. For some see a def i nite con ti nu ity with the mod -
ern law mer chant or at least an in spi ra tion for it.12 One of the most ef fec tive 
of the Eng lish pro po nents of the new lex mecatoria was Pro fes sor Chris
Schmitthoff. Af ter ar gu ing that in ter na tional trade law de vel oped in three
stages —the me di eval lex mercatoria, the pe riod of in cor po ra tion into na -
tional le gal sys tems, and the mod ern pe riod— Schmitthoff saw the third
phase as a con scious and de lib er ate re turn to the in ter na tional spirit of the
me di eval lex mercatoria. He re jected the sec ond, the na tional phase, of in -
ter na tional trade law where the law yer must ask first what is the law gov -
ern ing the con tract through re sort to na tional rules in the con flict of laws. It
was an at tempt at local is ing an in ter na tional re la tion ship in a na tional le gal
set ting, an ap proach mod ern think ing re jected. In his view mod ern trade
de manded an au ton o mous in ter na tional trade law, founded on uni form
rules ac cepted in all coun tries, mak ing the lo cal isa tion of a trans ac tion in a
na tional ju ris dic tion su per flu ous. This would be “a new lex mercatoria”.13

While Schmitthoff’s views had been an tic i pated by oth ers such as Berthold 
Goldman,14 it was he who gave ac a demic re spect abil ity to the idea in the
Eng lish speak ing world, be gin ning with the con fer ence he or gan ised in
1964 at King’s Col lege, Lon don.15 

The cud gels for the new lex mercatoria have been taken up by a va ri ety
of schol ars. In ter na tional ar bi tra tion has been seen by some as the key av e -
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nue for the enun ci a tion of sub stan tive rules of an in ter na tional law mer -
chant.16 The work of the Iran-United States Claims Tri bu nal in ap ply ing
gen eral prin ci ples such as force ma jeure is said to have con trib uted con sid -
er ably.17 Per haps the most ac tive pro po nent to day of a new lex mercatoria
is Pro fes sor Dr. Pe ter Berger of the Cen ter for Trans na tional Law (CEN -
TRAL) at the Uni ver sity of Co logne. In his book The Creep ing Cod i fi ca -
tion of the Lex Mercatoria (1979), Berger ar gues that the con cepts of trans -
na tional com mer cial law used in con tract draft ing and dis pute res o lu tion
have been trans formed into con crete prin ci ples as in the Unidroit Prin ci -
ples of In ter na tional Com mer cial Con tracts.18 Berger ar gues that the pro -
cess is grad ual —the lex mercatoria is liv ing law— and that the re sult co -
mes not from above through for mal cod i fi ca tion but from be low through
the pri vate work of ac a dem ics and prac ti tio ners.19 Based on Pro fes sor
Berger’s dis cus sion in Creep ing Cod i fi ca tion CEN TRAL now has a col -
lec tion of lex mercatoria prin ci ples, rules and stan dards on its website.
These are di vided into fif teen chap ters. Ex am ples in clude good faith, rea -
son able ness, the duty to ne go ti ate, dam ages for breach of con tract, set-off,
un just en rich ment and the duty to com pen sa tion on ex pro pri a tion. Each
prin ci ple is sup ported by de tailed ref er ences to schol arly writ ings, court
de ci sions, ar bi tra tion awards, in ter na tional con ven tions and state ments
and na tional laws.20

At this point a defi ni tional is sue arises: is the new mer can tile law to be
equated with the prin ci ples, rules and stan dards such as those de vel oped by 
Berger? Or does it have a wider re mit? So ob vi ous dif fi cul ties arise in
terms of agree ment on the sub stance and iden ti fy ing their source (al -
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though, as men tioned, Berger and his team have made im pres sive prog -
ress). Some would con fine the term lex mercatoria to in ter na tional trade
prac tice which arises through us age. Thus Lord Mustill sees the lex
mercatoria as not in ten tion ally fash ioned as an in stru ment of har mo ni sa -
tion but as a prod uct of spon ta ne ous gen er a tion.21 How ever, the is sue then
be comes one of iden ti fy ing us age or what prac tice is spon ta ne ously gen er -
ated. The doyen of ac a demic com mer cial law yers in Eng land, Pro fes sor Sir 
Roy Goode, ar gues that the Berger type prin ci ples should not be the main
fo cus of in quiry but rather the prac tices sur round ing typ i cal in ter na tional
com mer cial trans ac tions.

Though it is com mon to treat the lex mercatoria as in clud ing gen eral prin ci ples
of law, and I my self used to fol low this ap proach, it seems to me on fur ther re -
flec tion that these prin ci ples —for ex am ple pacta sunt servanda, the nemo dat
rule and the duty to mit i gate loss suf fered from a breach of con tract— are not
par tic u lar to in ter na tional trade or even to com mer cial con tracts, are qual i fied
by nu mer ous ex cep tions and tell us noth ing about the pro cess of spon ta ne ous
law mak ing which is said to be the hall mark of the lex mercatoria. If we look at
the lists of rules of the lex mercatoria pro pounded by mod ern schol ars and re -
move from it gen eral prin ci ples of law, we find that al most noth ing is left, while
on the other hand there is a con spic u ous ab sence of ref er ences to im por tant mod -
ern us ages in re la tion to doc u men tary cred its, de mand guar an tees, and clear ing

and set tle ment sys tems for the trans fer of funds and in vest ment se cu ri ties.22

Al though thin, the em pir i cal ev i dence tends to sup port Goode’s ap -
proach, since par ties do not gen er ally in voke the gen eral prin ci ples of the
lex mercatoria in their ar bi tra tion clauses and if so, do it to sup ple ment
rather than dis place na tional law. Thus only 1 to 2 per cent of clauses giv ing 
rise to ICC ar bi tra tion be tween 2000-3 pro vided for trans na tional or other
non-na tional law as the gov ern ing law.23
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Ei ther way —the Berger prin ci ples or the Mustill/Goode trade us age—
the lex mercatoria is only one part of the new trans na tional com mer cial
law. That now in cludes uni form prin ci ples, model laws and in ter na tional
con ven tions. The UNIDROIT Prin ci ples of In ter na tional Com mer cial
Con tracts have al ready been men tioned.24 A very long-stand ing set of prin -
ci ples, in cor po rated ex ten sively in in ter na tional con tracts, are the Uni form
Cus toms and Prac tice for Doc u men tary Cred its, first pub lished by the ICC
in 1933. Among the model laws of in ter na tional com mer cial law are those
of UNCITRAL Model Laws on In ter na tional Com mer cial Ar bi tra tion,
Cross-Bor der In sol vency and In ter na tional Credit Trans fers. In ter na tional
con ven tions in clude the United Na tions Con ven tion on Con tracts for the
In ter na tional Sale of Goods (CISG) (1980), the Con ven tion on the Rec og -
ni tion and En force ment of For eign Ar bi tral Awards (the “New York” Con -
ven tion) (1958) and the United Na tions Con ven tion on the As sign ment of
Re ceiv ables in In ter na tional Trade (2001). Uni form prin ci ples have force
in as much as they are con sciously in voked by par ties en gaged in in ter na -
tional trade (pri mar ily by in cor po ra tion by ref er ence in their con tracts) or
by those set tling dis putes be tween such par ties (pri mar ily ar bi tra tors). As
the names sug gest a model law is de signed for adop tion by na tional leg is la -
tures whereas a con ven tion is a treaty, to which na tional states can choose
to be a party. Model laws can ob vi ously be mod i fied in their adop tion or
adopted in part, whereas par ties to a con ven tion must be able to en ter res er -
va tions if there are to be de par tures from a con ven tion.

How is all this ac tiv ity ex plained in the o ret i cal terms? So far schol ars
have not given it much at ten tion. Those en gaged in the en ter prise have
rather com mon place ex pla na tions. As far as the lex mercatoria is con -
cerned, its ad vo cates have as a prime con ten tion that it is au ton o mous.
Not only is it free from the con flict ing prin ci ples of na tional law but as a
cor ol lary it avoids the prob lems of choos ing be tween those prin ci ples
through the com plex i ties of pri vate in ter na tional law. It has grown up in
this way, ar gues Berger, be cause of a range of eco nomic and geo-po lit i cal 
fac tors. In broad terms there is the trend to wards a “global civil so ci ety”;
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the ero sion of na tional bound aries in mar kets; and the rel a tive de cline of
state power to steer na tional or in ter na tional eco nomic fac tors. The up -
shot is the growth of party au ton omy and the privatisation of in ter na -
tional com mer cial law-mak ing, no ta bly through ar bi tra tion. So the mod -
ern lex mercatoria, in this view, is a spillover of the com plex in sti tu tional
pro cesses con nected with the phe nom e non of globalisation.25 The creep -
ing cod i fi ca tion of these cus toms as in cor po rated into uni form prin ci ples
such as the Unidroit con tract prin ci ples, can there fore be re garded as a re -
ac tion by schol ars to the de mand be lieved to ex ist amongst the busi ness
com mu nity.

Out sid ers to the lex mercatoria pro cess have had a more jaun diced view
of its ap pli ca tion and de vel op ment. Dezalay and Garth see it in terms of the 
ma te rial in ter ests of in ter na tional ar bi tra tors and their cli ents. In their anal -
y sis there was firstly a strug gle be tween those of fer ing ar bi tra tion ser vices
an older cadre of mainly con ti nen tal ac a dem ics, ad her ents of the lex
mercatoria, on the one hand, and in creas ingly, mainly An glo-Amer i can le -
gal prac ti tio ners, ad her ents to the doc trines and tech niques of the com mon
law, on the other. Sec ondly there was a north-south ten sion: for eign in ves -
tors did not want re sort to lo cal courts and law if dis putes arose over
con struc tion and other pro jects but had to ac com mo date the ob jec tion
of de vel op ing coun tries to the use of west ern law and courts. In ter na -
tional ar bi tra tion us ing the lex mercatoria be came the way through for
both the Eu ro pean pi o neers of in ter na tional ar bi tra tion and for foreign
in ves tors.

The flex i bil ity of the lex mercatoria not only per mit ted West ern en ter prises to
win time when con fronted with the es ca la tion of de mands of the third world,
but al lowed its in ven tors to gain time as well, pre serv ing their po si tion when

con fronted with the new law firm of fen sive in this mar ket.
A prin ci pal merit of this doc trinal con struc tion was that it fur nished a dou ble le -

git i macy —po lit i cal and learned— that the Eu ro pean pi o neers of ar bi tra tion
needed, in a new field of prac tice at the cross roads of the worlds of mer chants and
learned ju rists. The col lec tive im age of neu tral ity of the acad emy per mit ted these
no ta bles of law to in ter vene in a very del i cate do main —that of postcolonial
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economic re la tions— by in vok ing great prin ci ples that could jus tify a mid dle
way. They thus found a way to pro tect them selves from the most extreme de -

mands of one side of the other.26

In this anal y sis the time of the lex mercatoria is com ing to an end as the 
“Eu ro pean pi o neers” are be ing re placed by the An glo-Amer i can law
firms.27 While this anal y sis has a cer tain plau si bil ity as far as ar bi tra tors
are con cerned, it cer tainly does not seem to have much va lid ity in terms
of the po si tion of for eign in ves tors vs. de vel op ing coun tries. As men -
tioned al ready, con tracts where the lex mercatoria has been used are
fairly thin on the ground: de vel op ing coun tries seem to ac cept con tracts
where the gov ern ing law is ei ther a na tional sys tem of law or no sys tem is
spec i fied.

Aparf from the lex mercatoria, what ex pla na tion is there for the wider
field of in ter na tional com mer cial law pro mul gated un der the aus pices of
the Uncitral, Unidroit or the ICC? Here har mo ni sa tion has been a typ i cal
goal, with the rules of dif fer ent le gal sys tems be ing re placed by a uni form
law which can ei ther be in cor po rated in in ter na tional con tracts or adopted
in na tional le gal sys tems (ei ther through adop tion of a model law or ad her -
ence to an in ter na tional treaty). Now a days, the aim is as much to im prove
rules in sit u a tions where the na tional le gal rules are non-ex is tent, un der de -
vel oped or un suit able to in ter na tional trans ac tions.28 The re is no doubt that
the re are dif fe rent in te rest vying for par ti cu lar out co mes in this pro cess and 
some, such as de ve lo ping coun tries, so me ti mes lack clout. The law-ma -
king pro cess in in ter na tio nal com mer cial law is so me ti mes wit hout the
trans pa rency of na tio nal le gis la tu res, es pe cially with re gard to the role of
in te rest group par ti ci pa tion. This seems unex plo red, theo re ti cally and em -
pi ri cally. So, too, anot her as pect —the adop tion of in ter na tio nal com mer -
cial law by com mer cial in te rests or na tio nal go vern ments— alt hough the re
is an in te res ting at tempt to in vo ke Tho mas Franck’s theory of the po wer of
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le gi ti macy in the way par ti cu lar bu si ness com mu ni ties have ad he red to ru -
les such as tho se in the UCP re la ting to do cu men tary cre dits.29

II. RULE OF LAW THEORY

In re cent de cades a con ven tional wis dom has evolved link ing the rule of
law with eco nomic growth, sus tain able de vel op ment and pov erty al le vi a -
tion.30 Mul ti lat eral fi nan cial in sti tu tions like the World Bank, re gional de -
vel op ment banks and some in dus try or gani sa tions ad vo cate for coun tries
prin ci ples of good gov er nance, one as pect of which is a le gal sys tem of a
type as so ci ated with states op er at ing un der the rule of law.31 It is said that
law can have an im pact on de vel op ment by fa cil i tat ing eco nomic ac tiv ity
through en cour ag ing sav ings and as sist ing in the al lo ca tion of cap i tal. It
can do this by hav ing pre dict ably trans par ent and en force able rules for the
econ omy which en sure well-func tion ing and reg u lated mar kets, ap pro pri -
ate busi ness forms with high stan dards of cor po rate gov er nance, and ef fi -
cient meth ods for deal ing with de fault and in sol vency in mar kets and busi -
nesses.32 Gov ern ment sub ject to law is part of the equa tion, to guar an tee
that in sid ers can not use state power ar bi trarily to trump prop erty and con -
trac tual rights re cog nised by law. 

In mod ern ac counts, the rule of law has both for mal and sub stan tive as -
pects —a le gal sys tem with an in de pend ent, im par tial and non-cor rupt ju -
di ciary— laws that are clear, pub licly avail able and in ac cor dance with the
con sti tu tion and hu man rights, and a court sys tem which is ac ces si ble and
ef fi cient, pro tects con trac tual, prop erty and hu man rights and pro vides for
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ju di cial re view of gov ern ment ac tion.33 Some like Pro fes sor Armartya Sen
would con tend that rule of law re form along these lines must be val ued in
it self as part of the pro cess of de vel op ment, not just for the way it may aid
eco nomic or any other type of de vel op ment.34 An other line of ar gu ment is
that rule of law re forms by them selves, are only part of the story. What
is also needed is le gal em pow er ment of the dis ad van taged, which will ben -
e fit them in a broad ar ray of de vel op ment fields that may not have a strict
le gal di men sion such as ed u ca tion, pub lic health pro mo tion and ag ri cul -
ture.35 Both glosses on the ba sic ar gu ment have great force. None the less,
the con cern here is with the pol icy pre scrip tion, that along with a trans -
par ent and dem o cratic po lit i cal sys tem, ef fi cient bu reau cra cies and de -
vel oped pub lic in sti tu tions, rule of law re forms in the fi nan cial sec tor
will en cour age in vest ment, re duce cor rup tion and crony ism, and gen er ally
con trib ute to so cial and eco nomic de vel op ment.36 Does law, in other words,
mat ter?

There is his tor i cal ev i dence of a link be tween the rule of law and eco -
nomic de vel op ment.37 Over the last de cade there have also been a num ber
of large, cross-coun try stud ies which, by us ing prox ies for rule of law mea -
sures such as the qual ity of le gal in sti tu tions, lend sup port to the the sis.38

Yet the re la tion ship be tween rule of law re form and eco nomic de vel op -
ment is com plex; as ever real world con tin gency must be taken into ac -
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count. It may be that in some re spects it is eco nomic de vel op ment which
fa cil i tates a better func tion ing le gal sys tem, or that fac tors such as in vest -
ment or po lit i cal change move both eco nomic de vel op ment and le gal re -
form in the same di rec tion.39 An other dif fi culty with cau sa tion in the the sis
is iden ti fy ing the rel e vant fac tors in the re la tion ship. Is the key to eco nomic 
growth the sym bolic value of new law on the books, or is the ef fec tive ness
of le gal in sti tu tions in prac tice more sig nif i cant? Is gov ern men tal ac count -
abil ity, not least through the courts, a nec es sary el e ment of the rule of law
and, if so, how do we ex plain the East Asian model of eco nomic de vel op -
ment, best ex em pli fied these days by China?40 Fur ther there is the puz zle of 
for eign in ves tors, who are im por tant in bridg ing the gap be tween in vest -
ment and sav ings. While they say that they want a le gal sys tem which has a
clear frame work for con tract ing, which pro tects prop erty, in clud ing in tel -
lec tual prop erty, rights, and which pro vides for the timely res o lu tion of dis -
putes, in prac tice the ex is tence of busi ness op por tu ni ties means that they
may in vest heavily in coun tries where these ba sic fea tures of the rule of law 
are ab sent.41

More over, law’s con tri bu tion to de vel op ment in prac tice is a long-term
and tor tu ous pro cess. As a mat ter of pub lic pol icy it de mands a sen si tiv ity
to its in her ent lim its, the con text in which it op er ates and the force of other
so cial and eco nomic fac tors.42 There is al ways the po ten tial for un in tended
con se quences. A neat il lus tra tion per ti nent to the is sue of credit and se cu -
rity law is pro vided by the co lo nial courts in In dia, which were su per im -
posed on a sys tem where in for mal sanc tions op er ated in ru ral ar eas to guar -
an tee the re pay ment of credit, but which also en cour aged money-lend ers to 
carry debt ors in dif fi cult times. In one ac count new cred i tors, with ac cess
to the en force ment mech a nisms of the co lo nial courts, en tered the mar ket,
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forced down mar gins, which re duced the ca pac ity of lo cal money-lend ers
to ac com mo date debt ors in dif fi culty.43

So how the law ac tu ally op er ates is at least as im por tant as the law in the
books. Us ing law for util i tar ian ends means ac knowl edg ing, for ex am ple,
the im por tance of non-state norms such as com mer cial cus tom, in for mal
meth ods of so cial con trol and al ter na tive mech a nisms of dis pute res o lu -
tion. As well, it should not be for got ten that law’s out comes are not
value-free and that law can be part of the strug gle for power in so ci ety. Pro -
tect ing con trac tual and prop erty rights may sim ply shield what a pow er ful,
and pos si bly cor rupt, elite has seized un der the cover of state power. Even
more be nign so ci et ies rec og nize the need for stat u tory con trol and well
oiled reg u la tory agen cies to curb the abuses as so ci ated with free con tract -
ing and mar kets. Apart from eq uity con cerns, the state must po lice mar kets
to curb cor rupt and pred a tory prac tices which un der mine their very in teg -
rity. Nor does cre at ing a sys tem which works for pri vate eco nomic in ter -
ests mean over look ing val ues such as equal ity be fore the law, the wider
pub lic in ter est and the more vul ner a ble in so ci ety.

III. THE POWER OF THE MAR KET:
A PRO-CRE DI TOR/PRO-DEB TOR WORLD

At tempts have been made to char ac ter ize le gal sys tems along a spec -
trum from pro-cred i tor to pro-debtor. The same has been done for so cial
sys tems.44 Per haps the best ex am ple in the le gal lit er a ture has been ad -
vanced by Philip Wood, al though he no lon ger uses the pro-cred i tor
pro-debtor la bels. Be gin ning in 1995,45 Wood has de vel oped a com pre hen -
sive and so phis ti cated anal y sis which di vides the world in re la tion to fi nan -
cial law ac cord ing to five key cri te ria: the avail abil ity of in sol vency
set-off; the mar ket abil ity of con tracts, re ceiv ables and claims; the avail -
abil ity and scope of se cu rity in ter ests; the avail abil ity of the com mer cial
trust; and whether trac ing de lin quent money is pos si ble. Wood con cedes
that his map ping is not ex act, is in some re spects in com plete, and re lies to
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an ex tent on sub jec tive judg ment. None the less, he says, “the dif fer ences
be tween ju ris dic tions are strik ing”. The cri te ria are tested mainly on in sol -
vency and go to the ef fi ciency of the fi nan cial sys tem, the ex tent to which
risks are re duced and whether the le gal sys tem fa cil i tates eco nomic de vel -
op ment. Wood con cludes: 

If one takes the five cho sen is sues, it can be said, as an ex tremely broad gen er -
ali sa tion, that the tra di tional Na po le onic sys tems are neg a tive on all of them,
the Ro man-Ger manic sys tems are neg a tive on just over half of them and pos i -

tive on the other half, and the An glo-Amer i can sys tems are pos i tive on all five.
…
It would also be ab surd to sug gest that the three groups are fun da men tally

dif fer ent through out. The three main groups are sub stan tially sim i lar across
large ter ri to ries of law and their le gal con cepts —con tract, cor po rate, law,
prop erty, sale, ad min is tra tive law and the like— are ex tremely so phis ti cated,
highly de vel oped, and re spon sive to the needs of this arena.

Nev er the less, the tri ple polar is ation on the five is sues still re mains as a sig -
nif i cant con tour of the le gal land scape, de spite many new ero sions, in lets and

weath ered crags.46

Not sur pris ingly, given the huge task which would be in volved, Wood’s
tax on omy does not in clude the im pact of the rules, their ac tual im ple men -
ta tion or com pli ance with them in prac tice.47 Yet in any so ci ety law works
against a back ground of so cial fac tors. Un less this con text is taken into ac -
count, the work ings of the law will not be prop erly un der stood and ef forts
at re form will be mis guided. One as pect is that a prob lem might not lie in
in ad e quate laws or le gal pro ce dures but in the way law is en forced or op er -
ates in a so ci ety. Thus it is well known that in Ja pan lit i ga tion is rel a tively
rare and par ties seek to avoid court.48 This could mean that it is more likely
that when a bor rower is hav ing dif fi culty re pay ing, say, a Jap a nese bank
may not in voke the very wide pow ers con ferred on it by the loan agree -
ment. Rather the bor rower might re ceive vis its from the bank and find its
free dom of ac tion cur tailed as the bank pre scribes a re me dial course.
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Whether this has also re sulted in Jap a nese banks im plic itly prom is ing to
res cue trou bled but vi a ble firms —the con ven tional wis dom now un der
fierce chal lenge— is be yond the scope of the pres ent in quiry.49

From the point of view of law re form, what will be needed is a care ful
and pains tak ing iden ti fi ca tion of the prob lems in a par tic u lar ju ris dic tion and 
pos si ble le gal so lu tions. There will be no easy an swers. Sen si tiv ity to the
con text of the law is es sen tial. A blan ket in tro duc tion of “pro-cred i tor”
laws with out tak ing this into ac count will re sult in yet more in ef fec tive laws.
In deed, it could well be coun ter pro duc tive; schemes, both sim ple and so -
phis ti cated, will be de vised to avoid their im pact, and in ex treme cases
courts will sim ply re fuse to ap ply what they see as dra co nian laws, fur ther
un der min ing the rule of law. And there are also so cial jus tice is sues. 

There can be lit tle doubt that mar ket per cep tions of whether a coun try is
pro-cred i tor or pro-debtor feed into some de ci sions by the in ter na tional
com mer cial com mu nity, es pe cially for eign in ves tors. That is re in forced by 
ROSC as sess ments of coun tries by the World Bank and IMF.50 From the
ac a demic point of view, Wood’s map ping is a use ful heu ris tic de vice in
con sid er ing the is sues which any sys tem law must ad dress. Re call that
in prac tice it will be dif fi cult to place a coun try ac cu rately; re call also that the
pur pose of the ex er cise is not to make moral judg ments, but to iso late prob -
lems and then maybe to sug gest pos si ble le gal re forms; and re call, fi nally,
that a le gal sys tem’s eco nomic ef fec tive ness may ac tu ally de cline if it be
co mes too “pro-cred i tor”. None the less, is sues such as the free trans fer of
con tracts and re ceiv ables are cru cial if the law is to re spond flex i bly to new
meth ods of fi nanc ing and do ing busi ness. So, too, with the other cri te ria
iden ti fied in the Wood map ping.

IV. TRANS PLAN TING FINAN CIAL LAW

What has been said al ready mil i tates against a no tion that eco nomic de -
vel op ment fol lows from a blind trans plant of the stan dards, codes and prin -
ci ples of the new in ter na tional fi nan cial law to de vel op ing and emerg ing
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econ o mies. It can not be as sumed that their in tro duc tion will au to mat i cally
oc ca sion eco nomic sta bil ity, so phis ti cated eco nomic trans ac tions, fos ter
the es tab lish ment of com plex en ter prises or fur ther the res o lu tion of le gal
dis putes. This is quite apart from the ad verse re ac tion which could fol low
be cause trans plant ing these mod els might be in ter preted as a form of
neo-co lo nial dom i na tion. Ide ally, what is wanted is an in cre men tal ap -
proach, draw ing on the ory and in ter na tional best prac tice, and over time
meld ing this to lo cal con di tions in the light of ac cu mu lated ex pe ri ence.51 In 
many ca ses cop ying fo reign mo dels is una voi da ble be cau se of pres su re of
time, the lack of ex per ti se and the de mands of out si de in te rests for im me -
dia te ac tion.52 It might also be that a win dow of op por tu nity for fun da men -
tal re form pre sents it self; the ideal in the se cir cums tan ces is a coun sel of
per fec tion and will miss the boat.

At the level of the ory Montisque ar gued that it was un likely that the laws 
of one na tion would suit an other, given the va ri ety of en vi ron men tal fac -
tors mak ing up “the spirit of the law”.53 In a more mod ern ac count, Pro fes -
sor Otto Kahn-Freund thought it pos si ble to trans plant law but emphasised
the very great dif fi cul ties. Fac tors which in his ac count are es pe cially im -
por tant are po lit i cal in sti tu tions, ide ol o gies and the power struc ture.54 Pro -
fes sor Alan Wat son’s con trary the sis is that trans plants can readily be
made. Law has a strong au ton omy from so ci etal forces, law rep re sent ing
the cul ture of the le gal elite. 

[Law] is above all and pri mar ily the cul ture of the law yers and es pe cially of the
law-mak ers, that is, of those law yers who, whether as leg is la tors, ju rists, or
judges, have con trol of the ac cepted mech a nisms of le gal change… Law is
largely au ton o mous and not shaped by so ci etal needs; though le gal in sti tu tions
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will not ex ist with out cor re spond ing so cial in sti tu tions, law evolves from the

le gal tra di tion.55

Lend ing sup port to Wat son’s view are his own spe ci al ity, Ro man law,
and other ma jor ep i sodes of le gal trans plan ta tion: Na po leon car ried his
code to other parts of Eu rope; in the nine teenth and first part of the twen ti -
eth cen tury, im pe rial pow ers like Brit ain took their laws to other parts of
the world like In dia; and in re cent de cades in ter na tional fi nan cial in sti tu -
tions have suc cess fully mar keted their mod els to de vel op ing and emerg ing
econ o mies.

So at a purely for mal level law can be trans planted. The ob vi ous is sue is
does a trans planted law be come liv ing law, and if so, how? There are no
easy an swers. Tax on o mies in which cer tain fam i lies of law trans plant ef fi -
ciently and other in ef fec tively are not es pe cially con vinc ing.56 Nor are
some of the mas sive em pir i cal stud ies which give them some sup port.
What can be said is that a trans planted law is changed in use: it will be
trans formed through in ter pre ta tion and ap pli ca tion, and even be amended
to take in lo cal con di tions. Sec ondly, what ever the law, trans planted or
oth er wise, com mer cial ac tiv ity goes on. Thus in Eng land and the United
States in for mal norms, as with com mer cial cus toms, have al ways been part 
of the work ing of the law. In some sit u a tions trans planted law may have a
greater chance in the com mer cial area, in par tic u lar the in vest ment and fi -
nan cial sec tors, be cause there is a need, es pe cially among for eign in ves -
tors.57 But com mer cial laws which trench on rights in the wider com mu nity 
are likely to be re sisted. The ex am ple of se cu rity (and in sol vency) law falls
into this cat e gory, if it threat ens em ploy ees’ con tin ued em ploy ment in a ju -
ris dic tion which has com par a tively lit tle so cial se cu rity sys tem. On the
other hand, crim i nal and fam ily laws have been suc cess fully trans planted,
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even laws which were forced, ini tially, onto a ju ris dic tion.58 Such trans -
plants have had a cat a lytic ef fect. It seems that the pos i tive at ti tude of lo cal
elites, in clud ing le gal elites, can not be un der es ti mated.59 It is all a very
mixed pic ture, but con text can not be un der es ti mated.

V. CON CLU SION

My ar gu ment is that there are le gal the o ries which help ex plain some as -
pects of mod ern, in ter na tional com mer cial law. They can not ex plain the
full pic ture by any means. Thus the ef forts of bod ies like Uncitral and
Unidroit have at base a con cern with solv ing prac ti cal prob lems in in ter na -
tional com mer cial law, in par tic u lar where its cross-bor der na ture throws
up gaps in the abil ity of na tional le gal sys tems to solve them. The work of
the In ter na tional Mon e tary Fund over the years in re la tion to cen tral bank -
ing law, and more re cently that of the Basel Com mit tee on Bank ing Su per -
vi sion with re spect to the ad e quate su per vi sion of in ter na tional banks, the
core prin ci ples for ef fec tive bank su per vi sion and the rules for cap i tal ad e -
quacy and sound risk man age ment of banks can be seen as mo ti vated, in
broad terms, by a prag matic con cern with the sta bil ity of the in ter na tional
fi nan cial sys tem.60 As pects of the work of other Basel bod ies, such as the
Com mit tee on Pay ment and Clear ing Sys tems, have at base con sid er ations
of risk re duc tion and ef fi ciency. Dif fer ent ju ris dic tions adopt sim i lar mea -
sures to ad dress com mon prob lems whether this is ac com mo dat ing Is lamic 
bank ing or ad dress ing the li a bil ity of fi nan cial reg u la tors when losses are
in curred in the fi nan cial sec tor.

How ever, there are ex am ples of stan dards sug gested for adop tion in ter -
na tion ally in fi nan cial law de rived from the rule of law and pro-cred i -
tor/pro-debtor mod els. The World Bank, the In ter na tional Mon e tary Fund,
re gional de vel op ment banks like the Asian De vel op ment Bank and other
bod ies like Uncitral have all been en gaged in this work. Take as a case
study the pro vi sion of credit, in par tic u lar the role of se cu rity (col lat eral) in
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fa cil i tat ing this. In broad out line se cured trans ac tions law gives cred i tors
and in ves tors a pri or ity claim against the debtor’s prop erty (the col lat eral)
should it be un able or un will ing to pay in ac cor dance with the credit or in -
vest ment con tract. The im por tance of an ef fec tive se cu rity law for an econ -
omy is ad vanced in World Bank Guide lines in this way:

A mod ern credit-based econ omy re quires pre dict able, trans par ent and af ford -
able en force ment of both un se cured and se cured credit claims by ef fi cient
mech a nisms out side of in sol vency, as well as a sound in sol vency sys tem.

…
The le gal frame work should pro vide for the cre ation, rec og ni tion, and en -

force ment of se cu rity in ter ests in mov able and im mov able (real) prop erty, aris -
ing by agree ment or op er a tion of law. The law should pro vide for the fol low ing
fea tures:

· Se cu rity in ter ests in all types of as sets, mov able and im mov able, tan gi ble
and in tan gi ble, in clud ing in ven tory, re ceiv ables, and pro ceeds; fu ture or
af ter-ac quired prop erty, and on a global ba sis; and based on both

possessory and non-possessory in ter ests;

…

· Meth ods of no tice that will suf fi ciently pub li cize the ex is tence of se cu rity 
in ter ests to cred i tors, pur chas ers, and the pub lic gen er ally at the low est

pos si ble cost;

· Clear rules of pri or ity gov ern ing com pet ing claims or in ter ests in the
same as sets…

…
En force ment pro ce dures should pro vide for prompt re al iza tion of the rights

ob tained in se cured as sets, en sur ing the max i mum pos si ble re cov ery of as set
val ues based on mar ket val ues. Both nonjudicial and ju di cial en force ment

meth ods should be con sid ered.61

Sim i larly, a re cent study of the Asian De vel op ment Bank un der lines the
im por tance of small and me dium sized en ter prises to sus tain able eco nomic 
growth. It ar gues that the key to their suc cess sf ac cess to readily avail able,
cheap and long-term credit that turns on a le gal frame work en abling small
bor row ers to give se cu rity over their mov able prop erty, since un like larger
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en ter prises they are less likely to be able to of fer land and build ings as se -
cu rity. That se cu rity must be readily en force able on de fault.

All this has con sid er able in tu itive ap peal. That se cu rity rights un der
credit and in vest ment agree ments are readily en force able, pos si bly with out 
re sort to the court, means that lend ers and in ves tors can more ac cu rately
man age and con trol the risk of de fault. It en cour ages dis ci pline on the part
of debt ors. Dis putes are more readily re solv able in the shadow of the law.
By con trast, if en force ment of a credit or in vest ment con tract is doubt ful,
cred i tors and in ves tors can not price the risk of de fault ac cu rately. A pre -
mium needs to be ex tracted to com pen sate for the un cer tainty or for the risk 
of non-per for mance. In some cases the con fi dence of cred i tors and in ves -
tors may be so eroded that credit is al to gether un avail able.62

As the ex am ple of se cu rity law il lus trates, how ever, there are rea sons to
con sider very care fully in ter na tional com mer cial law hav ing its ped i gree in 
a rule of law or pro-cred i tor/pro-debtor model. The ma jor forces be hind the 
pro vi sions con se quently spun off, and the mo ti vat ing forces and ac tors, are 
one rea son to pause. An other is the point al ready made that how ever splen -
did these laws may be “on the books”, if there is not the ad min is tra tive ma -
chin ery to give them force in prac tice they may sim ply be an il lu sion of
prog ress. Per haps most im por tant are so cial jus tice is sues such as the pro -
tec tion of con sum ers and em ploy ees. If these con cerns are ad dressed how -
ever, it can be strongly ar gued that se cu rity law is as im por tant for the poor
as for oth ers. In his The Mys tery of Cap i tal, Pro fes sor Hernando de Soto
ob serves that in de vel op ing coun tries, al though the poor may have cap i tal
such as grow ing crops or pos si bly land, it is “dead” eco nom i cally it lacks
ad e quate le gal pro tec tion and, cru cially, can not be used as col lat eral for
credit. Ac cess to ready fi nance is the pre serve of the elite.63 Whether so be -
nign a view of the new in ter na tional com mer cial law can be taken de pends
in ev ery case on the cir cum stances. Each mea sure must be tested not only in
terms of its con tri bu tion to eco nomic de vel op ment but also to so cial jus tice.
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