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I. INTRODUCTION

The American Convention on Human Rights entered into force in
1978!. To date, 18 OAS member states, out of 31, have ratified it.
Included among the states parties to the Convention are all the Cen-
tral American Republics? as well as Panama, Mexico, the Domini-
can Republic and Haiti. The five Andean Pact nations’ have rati-
fied, as have Jamaica, Barbados and Grenada. Argentina is the latest
state to become a party; it did so on September 5, 1984, and thus
became the first and, to date, only Southern Cone country to do so.
The others —Chile, Paraguay and Uruguay- have not ratified; nor
have Brazil, the United States, Suriname and a number of English-
speaking Caribbean states.

The Convention establishes two supervisory organs, the Inter-
American Commission on Human Rights and the Inter-American
Court of Human Rights.* The Commission provided for by the Con-
vention is a successor to the Inter-American Commission on Hu-
man Rights that came into being in 1959 as an “autonomous entity”
of the Organization of American States and subsequently was trans-
formed into an organ of the Organization.’ The new Commission
retains the functions of its predecessor in addition to those confe-
rred on it by the Convention. It is thus both an OAS Charter organ
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and a Convention institution.® The Court. on the other hand, is not
an OAS Charter organ as such. The Convention does, however, con-
fer judicial powers on it in relation to both the OAS and those of its
member states that are not parties to the treaty,” Without expressly
mentioning the Court, the OAS Charter in turn anticipates its esta-
blishment and recognizes that its powers will be determined by the
Convention.? The Court’s authority to exercise them not only with
regard to the states parties to the Convention, but also with regard
to the OAS and all of its member states, was confirmed by the OAS
General Assembly when it adopted the Statute of the Court.’

Hence, besides being a Convention organ, the Court is a judi-
cial institution of the OAS in matters relating to human rights. As a
Convention organ, it has the power to decide disputes relating to the
interpretation and application of the Convention invelving any sta-
tes parties to it that have accepted the Court’s contentious jurisdic-
tion.'? Only these states and the Commission may refer such cases
to the Court or be required to appear betore it.!! The decisions of
the Court in these cases are final and binding for the parties to the
disputes,'?

The role of the Court as a judicial institution of the OQAS is
grounded in its advisory jurisdiction. It may be invoked by all OAS
organs and all OAS member states, whether or not they have ratified
the Convention. In the exercise of this jurisdiction, the Court has
the power to interpret the Convention and any other human rights
treaty applicable in the Americas.]? Although the Court’s conten-
tious jurisdiction has been resorted to in only one case in the first 5
years of its existence, it has in that same period rendered four advi-
sory opinions. They have enabled the Court 10 clarify the scope of
its advisory jurisdiction and the role it performs in human rights
matters within the inter-American system. These opinions are im-
portant also for the contributions they make to the development of
international human rights law. The purpose of this article is to
analyze the Court’s advisory jurisdiction practice.

II. ADVISORY JURISDICTION: ITS ROLE AND SCOPE

The advisory power of the Court is spelied out in Article 64 of the
Convention, which reads as follows:

I. The member states of the Organization may consuht
the Court regarding the interpretation of this Convention or
of other treatics concerning the protection of human rights in
the American states. Within their spheres of competence, the
organs listed in Chapter X of the Charter of the Organization
of American States, as amended by the Protocol of Buenos

24



Aires, may in like manner consult the Court.

2. The Court, at the request of a member state of the
Organization, may provide that state with opinions regarding
the compatibility of any of its domestic laws with the afore-
said international instruments.

Since the Court performs a different role depending upon whether
it acts under Article 64{1}y or 64(2). it is useful to analyze these
provisions separately.

Jurisdiction under article 64(1)

Standing. The right to request advisory opinions from the Court
under Article 64(1) is conferred on “member states of the Organiza-
tion of American States” as well as, “within their spheres of compe-
tence,” on “the organs listed in Chapter X” of the OAS Charter. The
Convention, in its various provisions, distinguishes between “mem-
ber states” of the Organization and “States Parties” to the Conven-
tion.'* It is clear, therefore, that the right of states to seek advisory
opinions under Article 64(1) extends to all OAS member states,
whether or not they have ratified the Convention,'* and that it is not
restricted by the jurisdictional requirement applicable to OAS or-
gans, which limits the latter to matters falling “within their spheres
of competence.”

In identifying the organs that have standing to request advisory
opinions, the Convention refers to chapter X of the QAS Charter.
Chapter X consists of one provision, Article 51. Tt lists the following
organs: the General Assembly, the Meeting of Consultation of Mi-
nisters of Foreign Affairs, the Councils {the Permanent Council of
the OAS, the Inter-American Economic and Social Council, and the
Inter-American Council for Education, Science and Culture), the
Inter-American Juridical Committee, the Inter-American Cominis-
sion on Human Rights, the General Secretariat, the Specialized
Conferences and the Specialized Organizations. The Specialized
Conferences are intergovernmental meetings convened by the OAS
“1o deal with special technical matters or to develop specific aspects
of inter-American cooperation.”'® These conferences are not perma-
nent entities, but rather meetings that are convened from time to
time. The Specialized Organizations, by contrast, are permanent
institutions. They are defined in Article 130 of the OAS Charter as
“inter-governmental organizations established by multilateral agree-
ments and having specific functions with respect 1o technical mat-
ters of common interest to the American States.” Six organizations
have this status at this time: the Inter-American Commission of
Women, the Pan American Health Organization, the Inter-
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American Children’s Institute, the Pan American Institute of Geo-
graphy and History, the Inter-American Indian Institute and the
Inter-American Institute for Cooperation on Agriculture.!”

Organs may only seek advisory opinions “within their spheres
of competence.” In its opinion on The Effect of Reservations, the
Court interpreted this phrase to require a showing by the petitioning
organ of a “legitimate institutional interest™ in the questions posed
in the request.'8 The existence of this interest is to be deduced from
the legal instruments and other legal norms applicable to the parti-
cular organ. “While it is initially for each organ 10 decide whether
the request falls within its sphere of competence, the question 1s,
ultimately, one for this Court to determine by reference 10 the OAS
Charter and the constitutive instrument and legal practice of the
particular organ.”'® The requirement will not present significant
problems for organs such as the OAS General Assembly and the
Human Rights Commission, which have broad powers relating to
the promotion and enforcement of human rights. Thus, the Court
has already emphasized that because of the extensive powers that
the OAS Charter, the American Convention and the Commission’s
Statuie confer on it, the Commission, “unlike some other QAS or-
gans,... €njoys, as a practical matter, an absolute right to request
advisory opinions within the framework of Article 64(1) of the Con-
vention,”?® The same reasoning no doubt applies to the General
Assembly, the “supreme organ” of the OAS, which has plenary po-
wers 10 determine the Organization’s actions and policies.?!

Here it should be noted that the Court’s advisory power applies
not only to the American Convention but alse to the interpretation
of “other treaties concerning the protection of human rights in the
American states.”?? Given the large number of treaties that have an
impact on the work of various OAS organs, it should not prove
difficult for most of them, including some of the specialized organi-
zations, to demonstrate a “legitimate institutional interest” in an
advisory opinion request that relates to their activities and involves
the interpretation of one of these treaties. To date, such requests
have come only from the Inter-American Human Rights Commis-
sion. But since other organs also deal with human rights matters on
a more or less regular basis, in due course they, too, will no doubt
begin to file requests for advisory opinions. A prime candidate
might be the Inter-American Commission of Women whose activi-
ties include efforts to promote the human rights guaranteed by UN,
ILO and OAS treaties of special concern to women.

Treaties Subject to Interpretation. Article 64(1) extends the
Court’s advisery jurisdiction to the interpretation of the “Conven-
tion or... other treaties concerning the protection of human rights in
the American states.” While the reference to the “Convention”
needs no explanation, the same is not true of the meaning of “other
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treaties.” Some of the issues it raises were dealt with by the Court
in its first advisory opinion.?? In that case, the Government of Peru
asked the Court to decide “how... the phrase ‘or of other treaties
concerning the protection of human rights in the American states’
[should] be interpreted.”?* Without taking a position on the mean-
ing of the phrase, Peru suggested that it might be interpreted to refer
either to treaties adopted within the framework of the inter-
American system, to treaties concluded solely among American
states, or to treaties that included one or more American states as
parties. The Court ruled that, in principle, the provision conferred
on it “the power to interpret any treaty as long as it is directly
related to the protection of human rights in a Member State of the
inter-American system.”?* In short, the treaty need not be one that
was adopted within the inter-American system or a treaty to which
only American states may be parties. [t may be bilateral or muitilat-
eral, and it need not be a human rights treaty as such, provided the
provisions to be interpreted relate to the protection of human
rights.2%

This holding is probably narrower than it appears at first
glance. After concluding that there was no valid reason, in principle,
to distinguish between regional and international human rights trea-
ties, the Court emphasized that its power to comply with a request
to interpret these instruments was discretionary. Whether it would
exercise the power depended upon various factors related te the
purposes of its advisory jurisdiction. “This jurisdiction,” the Court
declared, “is intended to assist the American States in fulfilling their
international human rights obligations and to assist the different
organs of the inter-American system to carry out the functions as-
signed to them in this field.” Consequently, “any request for an
advisory opinion which has another purpose would weaken the sys-
tem established by the Convention and would distort the advisory
jurisdiction of the Court.”?? After reviewing the considerations that
had to be taken into account in making this assessment, the Court
declared:

[T]he Court may decline to comply with a request for an
advisory opinion if it concludes that, due to the special cir-
cumstances of a particular case, to grant the request would
exceed the limits of the Court’s advisory jurisdiction for the
following reasons, inter alia: because the issues raised deal
mainly with international obligations assumed by a non-
American State or with the structure or operation of interna-
tional organs or bodies outside the inter-American system; or
because granting the request might have the effect of altering
or weakening the system established by the Convention in a
manner detrimental to the individual human being.2
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In its view, Article 64(1) of the Convention permits the Court
to interpret any international treaties affecting the protection of
human rights in an American state. This might include, for example,
the human rights provisions of the United Nations Charter or of the
Geneva Conventions.?’ But the answer to the question whether the
Court will exercise its power in a specific case will depend upon
the purposes for which the interpretation is sought and the conse-
quences it might have on states or organs outside the inter-American
system. If this analysis is sound, the Court can be expected to be
more reluctant, for example, to comply with requests for advisory
opinions seeking the interpretation of UN (reaties, particularly if
they have their own enforcement machinery, than it would be to
interpret an OAS human rights treaty. It 1s equally clear, however,
that in a proper case, the Court has the power and would not refuse
to interpret a UN or other universal treaty —especially if it was
thought that the opinion might help an American state to comply
with its human rights obligations or an QAS organ to discharge its
functions.

Two other questions bearing on the meaning of the phrase
“other treaties concerning the protection of human rights in the
American states” suggest themselves. They have not as yet been
dealt with by the Court. One has 1o do with the definition of
“human rights™. It has already been noted that the reference is not
only to human rights treaties as such, and that it permits the Court
to interpret the human rights provisions of bilateral or muliilateral
treaties, whether or not such treaties deal exclusively with human
rights. Examples here might be the human rights provisions of an
extradition treaty or of a bilateral commercial agreement. But, and
this is a question that remains to be answered, what is a “human
rights” provision? In dealing with this problem, the Court might
look to the catalog of rights found in the principal international and
regional human rights instruments and in the constitutions of the
states constituting the inter-American system. The OAS Charter and
the American Convention, it should be noted, refer expressly not
only to civil and political rights, but also to economic, social and
cultural ones.3 The same is true of many international human rights
instruments, which suggests the pervasive scope of the Court’s ad-
visory jurisdiction.

The second question is more difficult. It concerns the Court’s
jurisdiction to interpret the American Declaration of the Rights and
Duties of Man, The Declaration was adopted in 1948 in the form of
an inter-American conference resolution.?' As such, it is clearly not
a “treaty” within the meaning of Article 64(1) of the American Con-
vention. It is generally recognized, however, that the Protocol of
Buenos Aires, which amended the QOAS Charter, changed the legal
status of the Declaration to an instrument that, al the very least,
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constitutes an authoritative interpretation and definition of the
human rights obligations binding on OAS member states under the
Charter of the Organization.’* This view is reflected in the Statute
of the Inter-American Commission on Human Rights, which was
adopted by the OAS General Assembly in 1979 pursuant to Article
[12 of the OAS Charter and Article 3% of the American
Convention.® Article 1 of the Statute, after declaring in paragraph
I that the Commission s an OAS organ “created to promote the
observance and defense of human rights and to serve as consultative
organ of the Organization in this matter,” reads as follows:

2. For the purposes of the present Statute, human rights
are understood to be:

a. The rights set forth in the American Convention on
Human Rights, in relation to the States Parties thereto;

b. The rights set forth in the American Declaration of the
Rights and Duties of Man, in relation to the other member
states.

The Statute also relies on the Declaration in defining the powers of
the Commission in relation to all OAS member states as well as with
respect to states that have not ratified the Convention.?* Since the
Commission’s powers with regard to the latter states are derived
from the OAS Charter it can be argued that the General Assembly,
in approving the Commission’s Statute and the referen-
ces to the Declaration, confirmed the normative status of the Decla-
ration as an instrument giving specific meaning to the vague human
rights provisions of the Charter. If these considerations justify the
conclusion that the Charter incorporates the Declaration by refer-
ence or that the Declaration constitutes an authoritative interpreta-
tion of the human rights provisions of the Charter, the Court’s
power under Article 64(1) 1o interpret the Charter would embrace
the power to interpret the Declaration as well. It remains to be seen
whether the Court will adopt the approach just indicated or opt for
a strict textual construction, concluding that since the Declaration
is not a “treaty,” it does not fall within the Court’s jurisdiction
under Article 64(1).

A related question concerning the status of the Universal Decla-
ration of Human Rights, which raises similar issues, might be pre-
sented to the Court in the context of a request for an advisory opin-
ion seeking an interpreiation of the human rights provisions of the
UN Charter. Here it is relevant to note that the Convention makes
specific reference to the American Declaration?®® and to the Univer-
sal Declaration of Human Rights.?® The reference to the American
Declaration in Article 29(d) of the Convention is particularly signifi-
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cant, for it declares that no provision of the Convention shall be
interpreted as “excluding or limiting the effect that the American
Declaration of the Rights and Duties of Man and other international
acts of the same nature may have.” To the extent that the Court, in
applying Article 29, may be called upon 10 interpret the American
Declaration, it has the power to do so under Article 64(1); it would
merely be interpreting the Convention.

Disguised Contentious Cases. International tribunals exercising
advisory and contentious jurisdiction have at times had to confront
a problem that arises when they are asked to render an advisory
opinion on an issue that is, at one and the same time, the subject of
a dispute between two or more states or between a state and an
international organization. Here the argument frequently made is
that the request for an advisory opinion is a disguised contentious
case and that it should be heard only if all the parties have accepted
the tribunal’s contentious jurisdiction. The International Court of
Justice, for example, has consistently rejected such arguments and
complied with the requests.’” The inter-American human rights sys-
tem adds a new dimension to this problem that is unique 1o the
advisory functions of the Court. Under Article 64(1) of the Conven-
tion, the Court’s advisory jurisdiction may be invoked not only by
organs or organizations, as is the case in the UN system, for exam-
ple, but also by states. The Court might therefore confront a petition
by a state asking it to render an advisory opinion relating to a dis-
pute between the petitioner and another state, which dispute could
not be referred to the Court as a case because one of the states had
not accepted its contentious jurisdiction. Moreover, the Inter-
American Commission on Human Rights, which has the right to
request advisory opinions, exercises powers under the Convention
coemparable to that of a tribunal of first instance in dealing with
charges alleging violations of human rights by a state party and may
also refer contentious cases to the Court.’® Since the Commission
may only bring such cases to the Court if the states concerned have
accepted the Court’s jurisdiction, the question arises whether the
Commission has the power, in the absence of a state’s consent, to
seck an advisory opinion under Article 64{1) regarding a legal issue
in dispute in a case being considered by the Commission.

To date, the Court has dealt with only one case bearing on these
issues. Here the Inter-American Commission had embarked on a
country study of the human rights situation in Guatemala, which
was charged with numerous human rights violations.?* The authori-
ty of the Commission to prepare country reports derives from its
status as an OAS Charter organ and is governed by different provi-
sions of the Convention and its Statute from those which deal with
the disposition of petitions filed by individuals and communica-
tions presented by states parties charging another state party with

30



violations of the human rights guaranteed in the Convention.®
When the Commission prepares country studies and reports, it acts
first and foremost as an OAS Charter organ; whereas, when it deals
with petitions and communications filed under the Convention, it
discharges the functions of a tribunal of first instance or Convention
institution which, together with the Court, comprises the judicial
and enforcement machinery provided for by the Convention.
These different functions need to be kept in mind when analyz-
ing the Court’s advisory opinion involving Guatemala.*! Here the
Court was asked by the Commission to render an advisory opinion
on a legal issue only. The issue was one of a number of disputed
matters, both legal and factual, to arise between the Commission
and the Government of Guatemala while the former was examining
the human rights situation in that country. In rejecting Guatemala’s
claim that there was a dispute between it and the Commission and
that, as a result, the Court lacked the power to hear the dispute
because Guatemala had not accepted its jurisdiction, the Court em-
phasized that the Commission’s request was designed to assist it in
performing its functions under Article 112 of the OAS Charter:*?

The powers conferred on the Commission require it to
apply the Convention or other human rights treaties. In order
to discharge fully its obligations, the Commission may find it
necessary or appropriate to consult the Court regarding the
meaning of certain provisions whether or not at the given mo-
ment in time there exists a difference between a government
and the Commission concerning an interpretation, which
might justify the request for an advisory opinion. If the Com-
mission were to be barred from seeking an advisory opinion
merely because one or more governments are involved in a
controversy with the Commission over the interpretation of a
disputed provision, the Commission would seldom, if ever, be
able to avail itself of the Court’s advisory jurisdiction. Not
only would this be true of the Commission, but the OAS Gen-
eral Assembly, for example, would be in a similar position
were it to seek an advisory opinion from the Court in the
course of the Assembly’s consideration of a draft resolution
calling on a Member State to comply with its international
human rights obligations,*}

This language suggests that the Court treated the request for an ad-
visory opinion in this case as it would have treated a similar request
from any other QAS organ acting in the discharge of its OAS Char-
ter functions. If the holding is limited to matters under considera-
tion by the Commission in its role as OAS Charter organ, it permits
the argument that the advisory route may not be used to circumvent
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the restrictions applicable to the contentious process, which is initi-
ated by individual petition or interstate communication. There is a
great deal of language in the Court’s opinion, however, that suggests
that the holding is much broader. Thus, for example, the Court
noted that “[t]he mere fact that this provision [Article 4] may also
have been invoked before the Commission in petitiens and commu-
nications filed under Articles 44 and 435 of the Convention” did not
affect the Court’s conclusion about the legitimacy of the Commis-
sion’s request.** The Court indicated, moreover, that

the Convention, by permitiing Member States and OAS or-
gans 10 seek advisory opinions, creates a parallel system to
that provided for under Article 62 [on the Court’s contentious
jurisdiction] and offers an alternate judicial method of a con-
sultative nature, which is designed to assist states and organs
to comply with and to apply human rights treaties without
subjecting them to the formalism and the sanctions associated
with the contentious judicial process.®

If the advisory route is in fact seen as in all respects a “parallel
system” and “alternate judicial method” to the Court’s contentious
jurisdiction, the Commission or any interested state would be able
to resort 10 it in the midst of a pending contentious proceeding.
Here one might hypothesize a situation in which an individual has
lodged a petition with the Commission against state X, a party 1o
the Convention, alleging that X has violated various rights guaran-
teed in the Convention. Let us assume further that in the course of
the proceedings state X and the individual litigant disagree as 1o the
meaning of one of the disputed provisions of the Convention, May
the Commission at that stage request an advisory opinion from the
Court on the meaning of the disputed provision? May state X do so?
Does it matter at all whether state X has accepted the jurisdiction of
the Court? Is the consent of state X necessary before the Commis-
sion may request the advisory opinion?

The Court’s advisory opinion relating to Guatemala does not
provide any ready answers to these questions. However, one consid-
eration mentioned in the opinion deserves to be noted. In dealing
with the guestion whether to comply with the Commission’s re-
quest, the Court made the following observation:

The Court has already indicated that situations might arise
when it would deem itself compelled to decline to comply with
a request for an advisory opinion. In Other Treaties... the
Court acknowledged that resort to the advisory opinion route
might in certain situations interfere with the preper function-
ing of the system of protection spelled out in the Convention
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or that it might adversely affect the interests of the victim of
human rights violations... .

...The instant request of the Commission does not fail
within the category of advisory opinion requests that need to
rejected on those grounds because nothing in it can be deemed
to interfere with the proper functioning of the system or might
be deemed to have an adverse effect on the interests of a
victim. 46

It may well be, therefore, that the crucial question for the Court will
not be whether the advisory opinion is or is not tied to proceedings
pending in the Commission. Instead, the Court might seek to ascer-
tain what impact in a particular case its decision to grant the request
for an advisory opinion would have on the victim or on the Conven-
tion system.

Jurisdiction under Article 64(2)

Article 64(2) of the Convention provides that “[t]he Court, at
the request of a member state of the Organization, may provide that
state with opinions regarding the compatibility of any of its domes-
tic laws with the aforesaid international instruments.” This provi-
sion enables all OAS member states, and not only the states parties
to the Convention, to ask the Court to determine whether provi-
sions of their domestic laws conform to the obligations they as-
sumed in the Convention or in the other human rights treaties to
which Article 64(1) refers.*’” The wording of Article 64(2) suggests
that the applicant state may only request an interpretation of its
own laws rather than the laws of another state. But to the extent that
treaties ratified by a state can also be considered to be its domestic
law, the state should be able to request an advisory opinion congern-
ing their compatibility with the Convention or other human rights
treaties. One might imagine a situation, for example, in which a
state is served with an extradition demand pursuant to a treaty that
is alleged to be in conflict with the provisions of a human rights
treaty. A request for an advisory opinion under Article 64(2) con-
cerning that treaty would in one sense seek an opinion regarding the
state’s domestic law even though the extradition treaty is at ong and
the same time an international agreement binding on other states,
where it may also have the status of domestic law.

The reference in Article 64(2) to “domestic laws” leaves open
the question whether the phrase refers to laws actually in force at
the time the advisory opinion is requested or whether it permits the
Court also 10 deal with proposed or draft legislation. The Court had
1o consider this problem in the Advisory Opinion on Proposed
Amendments.® desde Here the Government of Costa Rica filed a
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request for an advisory opinion under Article 64(2), asking the
Count to determine whether certain proposals to amend the Costa
Rican Constitution then under consideration by the National As-
sembly were compatible with the Convention.** Since the proposed
amendments remained to be adopted, the Court had to decide
whether draft legislation qualified as “domestic laws™ under Article
64(2). The Court answered the question in the affirmative and ruled
the request admissible.50

In reaching this decision, the Court noted that the purpose of
its advisory function was to assist OAS member states and organs in
complying with their international human rights obligations; it also
enabled them to avoid the contentious legal process and the sanc-
tions associated with it.?! This purpose would be frustrated, the
Court asserted, if a state could obtain a ruling on its legislation only
after the law entered into force.

[1)f the Court were to decline to hear a government’s re-
quest for an advisory opinion because it concerned “proposed
laws™ and not laws duly promulgated and in force, this might
in some cases have the consequence of forcing a government
desiring the Court’s opinion to violate the Convention by the
formal adoption and possibly even application of the legisla-
tive measure, which steps would then be deemed to permit the
appeal to the Court. Such a requirement would not “give ef-
fect™ to the objectives of the Convention, for it does not ad-
vance the protection of the individual’s basic human rights
and freedoms.

...Experience indicates, moreover, that once a law has
been promulgated, a very substantial amount of time is likely
to elapse before it can be repealed or annulled, even when it
has been determined to violate the state’s international
obligations.32

The Government of Costa Rica, the Court emphasized, could
have raised the same issues in an Article 64(1) proceeding by merely
rephrasing the questions. It made little sense, therefore, to adopt a
strict construction of the term “domestic laws” when the only differ-
ence between an Article 64(1) and an Article 64(2) proceeding was
one of procedure.” In an Article 64(1) proceeding, notice must be
given to all OAS member states and organs that the proceedings
have been instituted, and they must be accorded the right to present
their views.** No such notice need be given in the case of Article
64(2) proceedings; here “the Court enjoys broad discretion to fix, on
a case by case basis, the procedures to be followed”.5*

The Court’s holding in this case appears 10 have a consequence
that the opinion does not address, but which ts implicit in its reason-
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ing. It seems to permit states to seck advisory opinions on the legiti-
macy of reservations they would like to attach to human rights trea-
ties whose ratification they are contemplating. This conclusion fol-
lows because a reservation that has not as yel been adopted and
attached to an instrument of ratification is the conceptual analogue
of draft legislation. The Court has already had occasion, moreover,
to interpret Article 75 of the Convention, which deals with
reservations;® it declared that “Article 75 must be deemed to per-
mit States to ratify or adhere to the Convention with whatever reser-
vations they wish to make, provided only that such reservations are
nol ‘incompatible with the objecct and purpose’ of the
Convention.”?” The Court also emphasized that “[t]he States Parties
have a legitimate interest... in barring reservations incompatible
with the object and purpose of the Convention™ and that this inter-
est may be asserted “through the adjudicatory and advisory machin-
cry cstablished by the Convention.” ® States contemplating reserva-
tions that might be incompatible with the object and purpose of the
Convention should therefore be able to obtain a clarifying ruling on
the subject by requesting an opinion from the Court.

Whether or not one agrees with the Court’s conclusion that it
has jurisdiction under Article 64(2) to review draft legislation as
well as national laws alrcady in force. it must be recognized that the
application of the advisory function to draft legislation harbors cer-
1ain risks. It has the potential of embroiling the Court in internal
partisan political controversies, particularly if the decision to resort
to the tribunal’s advisory power is motivated by a government's
desire to use the opinmion to defeat or to win the adoption of the
legislation. The Court dealt with this problem as follows in its Ad-
visory Opinion on Proposed Amendments:

The foregoing conclusion [regarding draft legistation] is
not 10 be understood to mean that the Court has to assumc
jurisdiction 1o deal with an and all draft laws or proposals for
legislative action. It only means that the mere fact that a legis-
lative proposal is not as yct in force does not ipso fucio deprive
the Court of jurisdiction 10 deal with a request for an advisory
opinion relating to it... .

...In deciding whether to admit or reject advisory opinion
requests relating to legislative proposals as distinguished from
laws in force, the Court must carefully scrutinize the request
to determine, inter alia, whether its purpose is o assist the
requesting state to better comply with its international human
rights obligations. To this end, the Court will have to exercise
great carc 1o ensure that its advisory jurisdiction in such in-
stances is not resorted to in order to affect the outcome of the
domestic legislative process for narrow partisan political ends.
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The Court, in other words, must avoid becoming embroiled in
domestic political squabbies, which could affect the role which
the Convention assigns to it.%

The Court’s language suggests that it will scrutinize with partic-
ular care the reasons for and implications of a request under Article
64(2) that deals with draft legislation as distinguished from laws
already in force. Here it 1s worth noting that in Proposed Amend-
ments, the Costa Rican Government asked for the advisory opinion
only after receiving a unanimous request from a multiparty commit-
tee of the Costa Rican legislature to which the draft legislation had
been assigned. In other words, this was a case in which there was
internal political consensus that an advisory opinion be sought. It
remains to be seen how the Court will act in a case in which there
is no such consensus.

Selected Procedural Issues

Amicus Briefs and Related Issues. Each of the requests for an
advisory opinion filed to date under Article 64(1) has produced ami-
cus curiae briefs from nongovernmental human rights organiza-
tions. The Convention, the Statute of the Court and its Rules of
Procedure are silent on the issue of amicus briefs, mentioning them
neither in connection with contentious cases nor in connection with
advisory proceedings. Article 34(1) of the Rules of Procedure does
contain some language, however, that has a bearing on the subject.
It reads as follows: “The Court may, at the request of a party or the
delegates of the Commission, or proprio motu, decide to hear as a
witness, expert, or in any other capacity, any person whose testimo-
ny or statements seem likely to assist it in carrying out its function.”
Although this provision applies to contentious proceedings, it can
also be applied to advisory proceedings.”® Since the provision au-
thorizes the Court motu proprio 1o hear persons whose statements
might assistit in carrying out its function. it can also be argued that
it permits the receipt of amicus briefs. The Court has not expressly
addressed this issue. But, without commenting on their admissibili-
ty, it has formally noted the receipt of these briefs in each of the
opinions rendered under Article 64{1).%! Implicit in this action is the
holding that such briefs are admissible. It should be noted, however.
that the admissibility of these briefs was not challenged in any of
these proceedings. Such challenges are more likely 1o be made by the
states parties to contentious cases, where private individuals and
organizations may try to compensate for their lack of formal stand-
ing before the Court by filing amicus briefs. How the Court will deal
with these briefs remains to be seen;®? nc amicus brief has thus far
been submitted in a contentious case and none was filed in the one
Article 64(2) proceeding decided by the Court.
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Also, the Court has not as yet had to rule on a formal request
by a nongovernmental organization or individual for permission to
make an oral presentation in an Article 64(1) proceeding. It is not
clear whether or under what circumstances the Court would grant
such a request. Article 34(1) of its Rules of Procedure appears to
empower the Court to do so in cases where this would assist the
tribunal “in carrying out its functions.” A related question arose in
an Article 64(2) proceeding.®® Here Costa Rica asked the Court to
review the compatibility with the Convention of certain proposed
amendments to its Constitution. The Government of Costa Rica
opposed the amendments, but the draft legislation had the support
of various Costa Rican legislators who convinced the Government
to request the advisory opinion under Article 64(2). Had this been
an Article 64(1) proceeding, the Court would have been required
under its Rules of Procedure to transmit copies of the Costa Rican
request to all OAS member states and organs, to invite them to
present their written observations, and to fix the format of the oral
proceedings.®* No comparable requirements are included in the
Rules of Procedure for Article 64(2) proceedings, presumably be-
cause it was assumed that other states and OAS organs would have
little interest in the domestic law issues arising in such proceedings.
Leaving aside questions about the soundness of this assumption®?
and recognizing that the Court has the authority to give the requisite
notice to the OAS member states and organs whenever this appears
appropriate,®® no such notice was given in Proposed Amendments
and none was requested. But because the legislative and executive
branches of Costa Rica held different views on the issues raised in
the proceedings, as did various other public and private entities in
the country, the Court decided on its own motion to invite interest-
ed groups to submit their views and to be heard by the Court,

Five representatives, selected by the Court in consultation with
the Government of Costa Rica, were subsequently heard in the only
public session held in the case. These representatives, in addition to
the Minister of Justice, who was the Costa Rican Agent, were the
President of the Supreme Electoral Tribunal, a member of the Legis-
lative Assembly, the Director of the Civil Registry Office and a
member of the University of Costa Rica Law Faculty. The first two
representatives opposed the constitutional amendment; the remain-
ing three strongly supported it. Apparently, no other individuals
asked to be heard and no one attempted to file additional papers.

The approach that was adopted in this case appeared to be well
suited to Article 64{2) proceedings because it enabled the Court to
hear divergent views about the legality of the proposed amendment
and about its domestic legal impact. The procedure is likely to be
followed in the future, although it remains to be seen how the Court
will deal with a case in which a government opposes granting a
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hearing 1o a private group or individual. In the Costa Rican case,
the Government did not object to any of the representatives who
wanted 1o be heard. This will not always be true. The Costa Rican
case is not the strongest precedent, therefore, for according private
groups or individuals an opportunity to be heard in advisory pro-
ceedings, particularly when their views differ from those of the gov-
ernment.

Jurisdictional Challenges. An interesting procedural issue was
presented 10 the Court in the Advisory Opinion on Resirictions to
the Death Penalty.®” This request was filed by the Commission,
which sought an interpretation of Article 4 of the Convention and a
Guatemalan reservation to it. Guatemala challenged the Court’s
right to hear the matter, contending that the request was a disguised
contentious case brought against Guatemala, which had not accept-
ed the tribunal’s contentious jurisdiction. Guatemala asked the
Court to render a preliminary ruling on the jurisdictional issue be-
fore considering the merits. The Court rejected this motion and up-
held the decision of its President to join the jurisdictional objections
to the merits of the request.

The holding draws a sharp distinction between contentious
cases and advisory proceedings, and notes that in the former, “the
Court’s jurisdiction ordinarily depends upon a preliminary and
basic question, involving the State’s acceptance of or consent to
such jurisdiction.” In the Court’s view, it made no sense in a conten-
tious case “to examine the merits of the case without first establish-
ing whether the parties involved have accepted the Court’s
jurisdiction.”®*The same was not true in advisory proceedings. Here
the Court’s jurisdiction depends on “the identity and legal capacity
of the entities having standing to seek the opinion, that is, OAS
Member States and OAS organs acting ‘within their spheres of
competence.””’? Where those prerequisites are present and readily
apparent on the face of the pleadings, no good reason exists to sepa-
rate the jurisdictional objections from the merits. “The delay that
would result, moreover, from the preliminary examination of juris-
dictional objections in advisory proceedings would seriously impair
the purpose and utility of the advisory power that Article 64 confers
on the Court.””! Moreover, the Court emphasized, contentious cases
and advisory opinions differed significantly in their effect on the
rights and interests of states. In advisory proceedings, unlike in con-
tentious cases,

[tlhere are no parties in the sense that there are no com-
plainants and respondents; no State is required to defend itself
against formal charges, for the proceeding do¢s not contem-
plate formal charges; no judicial sanctions are envisaged and
none can be decreed. All the proceeding is designed to do 1s to
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enable OAS Member States and OAS organs to obtain a judi-
cial interpretation of a provision embodied in the Convention
or other human righis treaties in the American states.’”

In contentious proceedings, by contrast, the consenting states
become formal parties and are under a legal obligation to comply
with the Court’s judgments. That was not true of advisory proceed-
ings, although it could not be denied that “a State’s interest might
be affected in one way or another by an interpretation rendered in
an advisory opinion.” It was clear, however, that “[t}he legitimate
interests of a State in the outcome of an advisory opinion proceed-
ing are adequately protected... by the opportunity accorded it under
the Rules of Procedure of the Court to participate fully in those
proceedings... "7}

The importance the Court attaches to an expeditious advisory
process is prompted by the conviction that the states and organs
must be enabled 1o obtain relatively speedy judicial interpretations
without lengthy procedural wrangles, This approach is consistent
with the broad advisory powers the Convention confers on the
Court and has the poiential of making the advisory process a useful
tool for the implementation of the international human rights obli-
gations applicable in the Americas.

III. SOME EMERGING CONCEPTS

Advisory opinions appear to lend themselves more readily than con-
tentious cases to the articulation of general legal principles. The
contentious process, being more fact specific, will usually require a
greater accumulation of decisional law to clarify or establish basic
doctrines. This may explain why, in a relatively short period of time
and by means of a few advisory opinions, the Court has been able
to make important contributions to the conceptual evolution of the
international law of human rights.

Before analyzing some of these contributions, it may be useful
to look at the Courl’s approach to interpretation in general. The
Court’s starting point in interpreting the Convention has been the
Vienna Convention on the Law of Treaties. In its first advisory
opinion, for example, the Court declared that “in interpreting Arti-
cle 64, [it] will resort to traditional international law methods, rely-
ing both on general and supplementary rules of interpretation,
which find expression in Articles 31 and 32 of the Vienna Conven-
tion on the Law of Treaties.”’* It reaffirmed this proposition in
subsequent opinions, stating that it “will apply the rules of interpre-
tation set out in the Vienna Convention, which may be deemed to
stale the relevant international law principles applicable to this
subject.””?
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The methodology of the Court is reflected in a recent advisory
opinion, where it had to determine whether the phrase “domestic
laws™ in Article 64(2} of the Convention applied only to laws in
force or also included proposed legislation. Invoking Article 31(1) of
the Vienna Convention, the Court noted that the provision required
it to “interpret the Convention ‘in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.” Although the
reference to “domestic laws”, standing alone, might be understood
to mean laws in force, the Court emphasized that “the ‘ordinary
meaning’ of terms cannot of itself become the sole rule, for it must
always be considered within its context and in particular, in the light
of the object and purpose of the treaty.””® In weighing the factors
bearing on the meaning of “domestic laws,” the Court pointed out
that it the phrase were interpreted to prevent states from obtaining
advisory opinions on draft laws, some governments would be forced
to promulgate laws that might violate the Convention before they
could submit them to judicial review. “Such a requirement would
not ‘give effect’ to the objectives of the Convention, for it does not
advance the protection of the individual's basic human rights and
freedoms.””’

On the subject of the object and purpose of the Convention, the
Court observed:

The Convention has a purpose —the international protec-
tion of the basic rights of human beings— and to achieve this
end it establishes a system that sets out the limits and condi-
tions by which the States Parties have consented to respond
on the international plane to charges of violations of human
rights. This Court, consequently, has the responsibility to
guarantee the international protection established by the Con-
vention within the integrity of the system agreed upon by the
States. This conclusion, in turn, requires that the Convention
be interpreted in favor of the individual, who is the object of
international protection, as long as such an interpretation does
not result in a modification of the system [emphasis added].”

This “favorable to the individual” interpretation is consistent
with the Court’s analysis of the nature of the Convention as “a mul-
tilateral legal instrument or framework enabling States to make
binding unilateral commitments not to violate the human rights of
individuals within their jurisdiction.””® It is also in line with Article
29 of the Convention, the provision that deals with “Restrictions
Regarding Interpretation.” It provides, inter alia, that “[n]o provi-
sion of this Convention shall be interpreted as: ...c. precluding other
rights or guarantees that are inherent in the human personality...”
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This approach to the interpretation of the Convention explains the
Court’s holding that Article 64(1), in conferring on it advisory juris-
diction to interpret “other treaties concerning the protection of
human rights in the American states,” cannot be deemed a priori to
impose geographic or regional limits. The limits must be sought
elsewhere in the “purposes of the Convention™ and in the fact that
the Court’s advisory jurisdiction “is intended to assist the American
States in fulfilling their international human rights obligations.”8!
Viewed in this light, it is reasonable to interpret Article 64 as confer-
ring on “the Court... the power to interpret any treaty as long as it
is directly related to the protection of human rights in a Member
State of the inter-American system.”%! The protection of the individ-
ual thus becomes the critical or determinative element in fixing the
Court’s jurisdiction, provided always that the result does not distort
or weaken the system established by the Convention.

The Special Character of Human Rights Treaties

The emergence of international human rights law as a branch
of public international law and the acceptance of the notion that
individuals have rights enforceable on the international plane with-
out the intervention of their state of nationality have played havoc
with certain basic international law principles and assumptions. A
legal system developed over centuries to regulate relations between
states must make considerable conceptual adjustments to accommo-
date the extension of its normative reach to individuals.

The Court encountered an interesting example of this problem
in its Advisory Opinion on The Effect of Reservations.®? Here the
Inter-American Commission on Human Rights sought a ruling re-
garding the date on which the Convention entered into force for a
state that ratified it with a reservation. Two provisions of the Con-
vention have some bearing on this issue. Article 75 declares that
“[t]his Convention shall be subject to reservations only in conformi-
ty with the provisions of the Vienna Convention on the Law of
Treaties signed on May 23, 1969.” Article 74(2), which deals with
ratification and adherence, provides that the Convention shall enter
into force as soon as it has been ratified by eleven states and that
“[w]ith respect to any state that ratifies or adheres thereafter, the
Convention shall enter into force on the date of the deposit of its
instrument of ratification or adherence.” If this latter provision is
deemed to apply to ratifications whether or not they contain reser-
vations, then the Convention would enter into force for the ratifying
state on the date of the deposit of its instrument of ratification. But
if ratifications containing reservations are not governed by Article
74(2), then the effect of a reservation will have to be determined by
reference to Article 75, which in turn gives rise to some conceptual
problems.
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The Commission asked for the advisory opinion because the
OAS Lega! Counsel determined that two states, which had ratified
the Convention with reservations.®* could not be deemed to have
become parties to it on the date of the deposit of their ratifications;
for them the effective date of entry into force was governed by Arti-
cle 75, viz., the Vienna Convention on the Law of Treaties. Accord-
ing to the Legal Counsel, the relevant provisions of the Vienna Con-
vention were Article 20{4) and 20(5). Under these provisions, a rati-
fication containing a reservation, 1o be effective, had to be accepted
by at least one other contracting party.?* Moreover, the “reservation
is considered to have been accepted by a State if it shall have raised
no objection to the reservation by the end of a period of twelve
months after it was notified of the reservation or by the date on
which it expressed its consent to be bound by the treaty, whichever
is later.”® This interpretation, if valid, would postpone by at least
1 year the entry into force of the Convention for a state that ratifies
it with a reservation, and thus would deny individuals the protec-
tion of the treaty as against a state that wished to be bound by it.3¢

The views of the Legal Counsel made very good sense when
applied to a traditional international agreement in which the states
parties granted each other rights and assumed stale-to-state obliga-
tions of a reciprocal character. If a state attached a reservation to
such a treaty, it was not unreasonable to give every other state party
the option to accept or reject the reservation, to enter or not to enter
into a treaty relationship with the reserving state, 10 agree or not 1o
agree to a modification of a specific treaty obligation pro ranto the
reservation that acceptance of the reservation implied.

Serious conceptual problems arise, however, when one attempts
to apply these traditional rules to human rights treaties. What does
reciprocity mean in‘this context? Does it mean, for example, that if
slate X makes a reservation to a due process provision of the treaty,
a national of state .X, whe was denied due process by state ¥, may
not invoke that treaty clause against state Y because the latter’s
acceptance of state X's reservation has modified the treaty as be-
tween them, and consequently for their national, to the extent of the
reservation? To ask the question is to recognize that it founded in a
concept that is basic to traditional international law: that the rights
of the individual under international law derive from and are de-
pendent on the rights of the state of his nationality. It is equally
obvious, of course, that this concept conflicts with international
human rights law and modern human rights treaties whose principal
objective is the protection of the individual against his own state.
The Court articulated this conclusion as follows in its Advisory
Opinion on The Effect of Reservations:
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[M]odern human rights treaties in general, and the American
Convention in particular, are not multilateral treaties of the
traditional type concluded to accomplish the reciprocal ex-
change of rights for the mutual benefit of the contracting
States. Their object and purpose is the protection of the basic
rights of individual human beings, irrespective of their nation-
ality, both against the State of their nationality and all other
contracting States. In concluding these human rights treaties,
the States can be deemed to submil themselves to a legal order
within which they, for the common good, assume various obli-
gations, not in relation to other States, but towards all individ-
uals within their jurisdiction... .

...Viewed in this light and considering that the Conven-
tion was designed to protect the basic rights of individual
human beings irrespective of their nationality, against States
of their own nationality or any other State Party, the Conven-
tion must be seen for what in reality it is: a multilateral legal
instrument or framework enabling States to make binding um-
lateral commitments not to violate the human rights of indi-
viduals within their jurisdiction.®’

If a human rights treaty can in fact be characterized as being
basically little more than an instrument that enables states “to make
binding unilateral commitments not to violate the human rights of
individuals within their jurisdiction,” then the concept of reciproci-
ly, a critical aspect of bilateral and multilateral government-to-
government treaty making, loses much of its relevance for the appli-
cation and interpretation of human rights instruments. This analysis
led the Court to declare that “it would be manifestly unreasonable
to conclude that the reference in Article 75 to the Vienna Conven-
tion compels the application of the legal regime established by Arti-
cle 20(4), which makes the entry into force of a ratification with a
reservation dependent upon its acceptance by another State.”* Ac-
cordingly, the reference in Article 75 1o the Vienna Convention had
to be interpreted “as an express authorization designed lo enable
States to make whatever reservations they deem appropriate, pro-
vided the reservations are not incompatible with the object and pur-
pose of the treaty.”®® Under the Vienna Convention, a reservation
made in accordance with a treaty expressly authorizing reservations
does not have to be accepted.” The Court’s interpretation permitted
it to apply the provisions of Article 74 and to hold that the Conven-
tion must be deemed to enter into force for states ratifying or acced-
ing to it, with or without a reservation, on the date they deposit their
instruments of ratification or adherence. The protection of the Con-
vention consequently extends to all individuals within the jurisdic-
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tion of a state as soon as it has indicated its adherence.®! This result
is consistent with the character of modern human rights
instruments.9?

Nonderogability and Incompatibility

As we have seen, the Court has interpreted Article 75 to mean
that all states eligible to ratify or adhere to the Convention, that is,
all OAS member states,® may do so with reservations, provided
these are not incompatible with the object and purpose of the
treaty.” We also have some pronouncements by the Court to indi-
cate which reservations might not pass the incompatibility test or,
put another way, which reservations fall into a suspect category.

In the Advisory Opinion on Restrictions to the Death Penalty,
the Court was asked to interpret Article 4 of the Convention, which
deals with the right to life, and to pass on the scope of a reservation
that Guatemala made to one clause of the provision. Before inter-
preting the reservation, the Court emphasized that it had to deter-
mine whether the reservation was permitted.®’ The Court raised this
issue because Article 4 of the Convention is among the provisions
spectfically listed in Article 27. That article permits the states par-
ties, “[i]n time of war, public danger, or other emergency that threat-
ens [their] independence or security,” to suspend the application of
the rights guaranteed in the Convention.?® Article 27 also provides,
however, that certain rights, among them those proclaimed in Arti-
cle 4, may not be suspended even in emergency situations. The prin-
cipal international human rights treaties have similar nonderogation
clauses.’” The same catalog of rights from which no derogation is
permitted also appears, with some exceptions and variations, in
these treaties.” There seems to be an almost universal consensus
about rights that are considered the most fundamental and these, in
general, are the rigths from which no derogation is permitted. It is
therefore extremely important to know whether states, by means of
a reservation, may avoid assuming the obligation te guarantee the
maost basic rights. The Court dealt with this issue in the following
manner:

Article 27 of the Convention allows the States Parties to
suspend, in time of war, public danger, or other emergency
that threatens their independence or security, the obligations
they assumed by ratifying the Convention, provided that in
doing so they do not suspend or derogate from certain basic
or essential rights, among them the right to life guaranteed by
Article 4. It would follow therefrom that a reservation which
was designed to enable a State to suspend any of the non-
derogable fundamental rights must be deemed to be incompat-
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ible with the object and purpose of the Convention and, con-
sequently, not permitted by it. The situation would be differ-
ent if the reservation sought merely to restrict certain aspects
of a non-derogable right without depriving the right as a whole
of its basic purpose. Since the reservation referred to by the
Commission in its submission does not appear to be of a type
that is designed to deny the right to hfe as such, the Court
concludes that to that extent it can be considered, in principle,
as not being incompatible with the object and purpose of the
Convention.

This holding indicates that a reservation that sought to exclude
totally the application of a right whose suspension is not permitted
¢ven in time of a serious national emergency would be incompatible
with the object and purpose of the treaty. States would appear to be
free, however, 10 make reservations to rights from which no deroga-
tion 1s permitted, provided the reservations do not weaken the right
as a whole 10 a very substantial extent. The Guatemalan reservation
found by the Court to be not incompatible with the object and pur-
pose of the Convention dealt with Article 4(4), which provides that
“in no case shall capital punishment be inflicted for political offens-
es or related common crimes.” The reservation sought to preserve
for Guatemala the right to apply the death penalty in cases involving
“related common crimes” but left unaffected the remaining and
much more basic provisions of Article 4.

The test devised by the Court was easy to apply in this case; this
will not always be so. More important in the long run, however, is
the fact that the opinion constitutes the first unambiguous interna-
tional judicial articulation of a principle basic to the application of
human rights treaties, that nonderogability and incompatibility are
linked. The nexus between nonderogability and incompatibility de-
rives from and adds force to the conceptual interrelationship which
exists between certain fundamental human rights and emerging jus
cogens norms. 90

1IvV. CONCLUSION

This study of the Advisory jurisdiction of the Inter-American Court
of Human Rights and of the manner in which the Court has exer-
cised it cannot, of necessity, vield more than some tentative conclu-
sions. The Court, after all, has been in existence only since 1979. In
that time, it has had an opportunity to render no more than four
advisory opinions and to decide one contentious case. The result
can hardly be called a substantial body of law, although by interna-
tional standards, sad to say, the number of opinions is quite respect-
able. More important, however, is the fact that the requests for ad-
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visory opinions submitted to the Court have enabled it to define the
scope of its advisory jurisdiction to a significant extent and to give
Jjudicial expression to certain principles that are basic to the devel-
opment of the international law of human rights.

In delineating the scope of its advisory jurisdiction and specify-
ing the rules applicable 1o it. the Court has sought to avoid burden-
ing the advisory process with formalistic and time-consuming obsta-
cles. Instead, its practice reflects the view that, to be useful and
effective, the advisory process has to be expeditious and capable of
providing OAS organs and member states with legally sound judicial
rulings conceived in an atmosphere that inspires trust in the deliber-
ative and interpretative processes. The Court has interpreted its ad-
visory jurisdiction broadly, while reserving the right to restrict its
scope to safeguard the rights of individuals and to maintain the
integrity of the protective systems established by the Convention.

Whether the scope of the Court’s advisory jurisdiction will ex-
pand further or begin to contract is closely related to the perceived
needs of the inter-American system for the protection of human
rights. To date, only 6!°' out of 18 states parties to the Convention
have accepted the contentious jurisdiction of the Court.'%? If more
states do and if the Commission and the states parties begin to sub-
mit contentious cases to the Court, resort 1o its advisory jurisdiction
may decline and its importance diminish. For the time being, how-
ever, that is not likely to happen. It should be kept in mind. in this
connection, that the effectiveness of an advisory process such as the
one provided for by the Convention depends to some extent
—whether to a greater or lesser extent is difficult to say— upon a
working contentious judicial system that can be invoked to give
teeth to the advisory process. On the other hand, the advisory proc-
ess has the advantage, and this is particularly so in the human rights
context. of making it politically easier for a government to comply
with advisory opinions: by their very nature, they do not stigmatize
the state as a lawbreaker and permit a delinquent government to
make its compliance appear to be a voluntary act.

The advisory opinions that it has thus far rendered have given
the Court. as we have seen, an opportunity to address some of the
doctrinal problems that result from the emergence of international
human rights law as a branch of public international law. The basic
premise of the international law of human rights —the individual as
the direct subject of rights— is not all that easily accommodated
within a system of law geared to interstaie relations and based on
the concept of the state as exclusive subject of rights and obiigations,
Assumptions about treaty interpretation, about the prerogatives of
states parties to international agreements, about the functions of
international judicial institutions and many others require concep-
tual rethinking and doctrinal adjustments when the context is the
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international protection of human rights rather than traditional in-
ternational legal relations among states. We have touched on only
some of these problems in this article, limiting our analysis to the
practice of the Inter-American Court of Human Rights. As a result,
we have merely scratched the surface of the conceptual difficulties
that exist and that are likely to arise in the future in this field. The
Court’s opinions also indicate that, notwithstanding the historical
baggage encumbering traditional international law, international tri-
bunals can contribute to the restructuring and revitalization of a
legal system whose relevance today depends in large measure on its
ability to protect the individual from massive abuse by governmen-
tal authorities.
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22) The meaning of this phrase and the subject as a whole are discussed in the pages that follow.

23) “Other Treaties,” supra note 1 5. For a valuable analysis ol this case, see Parker, "Orher Treaties™:
The Inter-American Courr of Human Rights Defines its Advisory Jurisdiction, 33 AM. U.L. REV,
211 ¢1983).

24) “Other Treaties,” supra note 5. para. §.

25) Id., para. 21.

26) Id., para. 34.

27y Id., para. 25

28} Id., para. 52.

29) The four Geneva Conventions, 75 UNTS 31, 85. 135 and 287, deal with the following subjects:
the Amelhoratien of Conditions of the Wounded and Sick in Armed Forces in the Field: the
Amelioration of 1he Conditions of Wounded, Sick and Shipwrecked Members of the Armed
Forces at Sea: the Treatment of Prisoners of War: and the Protection of Civilian Persons in Time
of War. The four Conventions were opened for signature on Aug. 12, 1949, and entered inte
force on Oct. 21, 1950,

30) OAS CHARTER an. 3 and chs. VII, VI, and IX; Convention, Art, 26,

31) Res. XXX, Final Act of the Ninth International Conference of American States, Bogotd, Colom-
bia, March 30-May 2. 1948, a1 38 (Pan-American Union 1948), reprinted in 1 T.
BUERGENTHAL & R. NORRIS, supra note 1, Booklet 3, at 1 (1982), and i THE INTER-
AMERICAN SYSTEM., suprg note 6, pt. 2, a1 5.

32} For an express holding to 1hay effect. see later-American Comamission on Human Rights, Res.
No. 23/81, Case 2141 (U.5.) of Mar. 6. 1981, IACHR. ANNUAL REPORT, 1980-1981, QEA/
Ser L/V/IL 54, doc. 9, rev. 1. a1 25. paras. 16-17 (1981), reprinted in 2 T. BUERGENTHAL & R.
NORRIS, supra note |, Booklet 21, at 6. paras. 16-17 (1983). See gemeralfy Shelton. Ahortion and
Right to Life in the fnter-American System: The Case o "Baby Boyv," 2 HUM. RTS. L.J. 309
(1981); Buergenthal. supra note 5, at 835.

33) Commission Statute. supra note 6. For the legislative history of 1he Statute. see Norris, The New
Statute of the Inter-American Commission on Human Rizhts, | HUM. RTS. L.J. 379 (1980); 1
T. BUERGENTHAL & R. NORRIS, supra note |, Booklet 9 (1982).

34} Commussion $tatute, supra note 6, Arts. 18 and 20.

35) See Convention, Preamble, para. 3 and Art. 29{d}.

36) Convention, Preamble, paras. 3 and 4.

37) Sec c.g. Western Sahara. 1975 [CJ REP. 12 (Advisory Opinion of Oct. 16). The Permanent
Court of International Justice reached a contrary decision in the Advisory Opinion on Eastern
Carelia. 1923 PC1J, ser. B. No. 5, but the case has been consistently distinguished by the IC).
See Fitzmaurice, The Law and Procedure of the Internativ nal Court of Justice, 1951-4; Questions
of Jurisdiction, Competence and Procedure, 24 BRIT. Y.K. INT'L L. 1, 140-42 (1958). See also
M. POMERANCE, THE ADVISORY FUNCTION OF THE INTERNATIONAL COURT IN
THE LEAGUE AND U.N, ERAS 277 (1973).

38) See Convention, Ans, 46. 51 and 62.

39) Sce INTER-AMERICAN COMMISSION ON HUMAN RIGHTS. REPORT ON THE SITUA-
TION OF HUMAN RIGHTS IN THE REPUBLIC OF GUUATEMALA. OEA/Ser.L/V/1L61, doc.
47 rev, | (Oct. 5. 1983
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Country studies and reports are authorized by Article 41(¢) of the Convention and Article 18(c),
(d) and (g) of the Commission’s Statute; they may be carried out by the Commission in relation
1o all OAS member states. The power of the Commission vis-a-vis states not parties to the
Convention flows from the general grant of authority contained in Article 112 of the OAS Char-
ter, which refers specifically to the Convention. See Buergenthal, supra note 4, at 475-79. The
power of the Commission 10 decide individual petitions is contained in Article 41(f) of the
Convention and applies oniy 1o states parties. See Norris, The fndividual Petition Procedure of
the fnter-American System for the Protection of Human Rights, in GUIDE TO INTERNATION-
AL HUMAN RIGHTS PRACTICE 108 (H. Hannum ed. 1984). The power of the Commission
1o reccive commumications by one siate party against another is restricted 1o states that have
made a special declaration under Article 45 of the Convention.

Restrictions to the Death Penalty, supra note 20.

Id., para. 37,

Id. para. 38,

Id . para. 41,

Id., paras. 36 and 37.

Id.. para. 43.

For and analysis of the meaning of the phrase “other treaties concerning the protection of human
rights in the American states.” found in Article 64(1}, see pp. 5-8 supra.

Proposed Amendments (o the Naturalization Provisions of the Political Constitution of Costa
Rica. Advisory Opinion No. OC-4/84 of Jan. 19, 1984 [hereinafier cited as Proposed Amend-
ments]. Inter-American Court of Human Rights. ser. A: Judgments and Opinions, No. 4 (1984),
The proposed amendments related to Articles 14 and |5 of the Costa Rican Constitution, which
govern the acquisition of Costa Rica natonality. The amendments sought to make it more
difficult 10 acquire that country’s nationality by imposing longer residency requirements and
prescribing additional qualifying standards and examinations. /d.. para 7.

Id., para. 28.

Id., para. 19.

fd., paras. 26 and 27

id.. paras. 16 and 17.

Rules of Procedure of the [nter-American Court of Human Rights [hereinafter cited as Ruies of
Procedure]. Art. 52, in HANDBOOK. supra note 1, at 159,

Proposed Amendments, supra note 48, para. 17.

Article 75 of the American Convention reads as follows: “This Convention shall only be subject
to reservations in conformity with the provisions of the Vienna Convention on the Law of
Treaties signed on May 23, 1969."

Effect of Reservations, supra note L8, para. 22,

Id.. para. 38.

Proposed Amendments, supra note 48, paras. 29 and 30.

See Article 53 of the Court’s Rules of Procedure. supra note 54, which provides that *{w]hen the
circumstances require, the Court may apply any of the rules governing contentious proceedings
to advisory proceedings.”

See “Other Treaties,” supra note 15. para. 5, Effect of Reservations, supra note 18, para. §;
Resirictions 10 the Death Penalty, supra note 20, para, 5.

The European Court of Human Rights, by amendment of its Rules of Court, adopted on Nov.
24, 1982, has now established a procedure enabling individuals and stales not parties to the
proceedings to rcquest permission to file “written comments” in contentious cases. European
Court of Human Rights, Revised Rules of Court, Rule 37%2), Council of Europe. Cour (82} 107
(Dec. 2, 1982). The Revised Rules of Court entered into force on Jan. [, 1983, This important
step by the European Court may well influence the decision of the Inter-American Court on this
subject. It should be noted. moreover. that the European Court now also permits individuals that
instituted proceedings before the European Commission of Human Righis to participate in the
proceedings before the European Court, even though they lack standing 10 1ake these cases to the
tribunal. fd.. Rule 33(1)d) and 33(3}d); Convention far the Protection of Human Rights and
Fundamental Freedoms {European Convention on Human Rights). 213 UNTS 221, Art. 48 See
alse L. SOHN & T. BUERGENTHAL, INTERNATIONAL PROTECTION OF HUMAN
RIGHTS 1118-48 (1973).

Propesed Amendmenis, supra note 48. para. 17.

Rules of Procedure, supra note 34, Arl. 52

The assumption that Article 64(2) proceedings arc basically “domestic™ and therefore of no
interest beyond the borders of the applicant state overlooks the fact that the Court's task here is
10 interprel the Convention or other human rights treaties: it is not i1s function in Article 64{2)
proceeding Lo interpret domestic law, Other states and OAS organs may therefore have as much
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ol an imierest in Article 64{2) proceedings as in 1hose fiied under paragraph 1. and they should
routinely receive the requisite notice in bath instances.

66} Propesed Amendments, supra note 48, para. 17,

67) Resiriclions 10 the Death Penalty, supra note 20.

68) fd.. para 29.

64} . para 21.

0yt para 23,

713 fd. para 25

T M. para 22,

73) fd.. para 24,

74y ~Onher Treaties.” supra note 15, para 33.

75) Restrictions to the Dearh Penalty, supra note 20, para. 48; Proposed Amendments. supra nole
4%, para. 21.

Té1 Proposed Amendments, supra note 48, paras. 21 and 2.

Th I para. 26.

781 Government of Costa Rica (In the Matter of Viviana Gallardo, of af.). Decision of Nov, 13, 1981,
Inter-American Court of Human Rights. No. G 10131, para. 16 (1981}, reprinted (0 3 T,
BUERGENTHAL & R. NORRIS, supra notc L. Booklet 25, a1 7 {1983). and 20 ILM 1424
(1981,

79y Effeet of Reservations, supra note |8, para. 33,

#01) “Onuher Treaties,” supre note 15, para. 25.

¥1) id. para. 21.

Effeet of Reservations. supra note 8.

%3) The two s1aies in guestion were Barbados and Mexice. Mexico ratfied with a reservation to

Article 23(2) of the Convention, which deals with the right to participate in government. The

Mexican reservation declared some tights guaranieed by that provision inapplicable to ministers

of all religious denominations o the cxient that they were barred, under Article 130 of the

Mesican Constitution. from participation in cerlain political activities. HANDBQOK, supra

note t. at Y5, 96. Barbades made three reservations. The first applied 1o Article 4(4}) of the

Consenlion. which prohibits capital punishment for “political offenses or related common

crimes.” and reserved the right of Barbados 10 apply the death penalty to treason. l1s second

reservation related 10 Anticle 45) of 1the Convention, which prohibits 1he execution of individu-
zls who were under 18 years of age or over 70 at the ume they commtited the crime punishable
by death. Barbados made this reservation, noling that its laws permit 1he execution of individu-

als who are over 16 and over 70. The third Barbadian reservation applied 1o Anicle 8{2)e).

which guarantces an “inalienable right” to counscl. Barbados declared that 11s laws do not ensure

such a right. HANDBOOK, supra, al 69-70.

Yienna Convention on the Law of Treaties, Art. 20{4), UN Doc. A/CONF.39/27 (1969), re-

swanted 11 63 AJIL 875 (1969, 8 1LM 679 (1969).

85) Jd. Art 2005).

§6) For the various arguments that were made in 1he case, see Inter-American Court of Human

Rights. ser. B: Pleadimgs. ©ral Argumenis and Documents {The Effect of Reservations on the

Entry into Force of the Convention on Human Rights { Aris. 74 and 75}, No. 2 (1983).

Effect of Reservations. suprd notle 18, paras. 29 and 33 The European Commussion of Human

Rights had carlier intimated a similar view, Application No. 788/60 (Aus. v. ltaly), 4 EUR. Y.B.

HUM. RTS. 116, 140 (1960} as did the International {'ourt of Justice in 115 Advisory Opinion

on Reservalions 1@ the Convention on Genocide, 1951 1C) REP. 15 (Advisory Opinion of May

2%k bul no mternational inbunal has thus far articulated this pninciple as clearly as the Inter-

American Court.

88%) Effect of Reservations, supra note 18, para. 34,

RY) £ para. 35

9¢)) Vienna Convention on the Law of Treaties. supra nole 84, Art. 20(1).

91} Sec. on this subject, the resolution of the Imer-American Juridical Committee. adopted on Aug.
15. 1984, entitled Guidelines that the Depositor of a Convention Must Follow within the Inter-
American System. in respect of Matters Not Clearly Regulated. OEA/Ser.G. CP/doc. 1492/84
(Sep. 10, 1984). This resolution. which applies to treaties 1 general and makes no mentien of
human rights treaties, rejects (.2 1-year wailing period altogether and calles for consultation
prior 10 the deposit of instruments of ratification with reservations consistent with earlier OAS
practice. On the latier subject. see | THE INTER-AMERICAN SYSTEM, supra nate 6, pt. |, at
135 Given the Court’s opinian, this recommendation should not be applied to human rights
1reanies.

Y2y It )5 impenant ta note, in this connection, that when Argentina on Sept. 5. 1934 deposited an
mstrument of ratification of the Convention containing a reservation. the OAS Secretary Gener-
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al. on the advice of (he new Legal Adviser. D Hugo Caminos, decided that Argentina had
become a patty (o the Convention on that date. Consistent with the Court's advisory opinion.
the tact that the ratification contdined a reservation was not deemed 1o require delaving the eniry
o foree of the Convention for Argentina,

Convention. Art, 741}

Effect of Reservations, supre note 18, para. 35

Restrictions 1o the [eath Penalty, supra note 20, para. H1.

On Article 27 in general. see Bucrgenthal, The Inter- tmerican Svstemn for the Protecion of
Human Rights, 1981 ANUARIO JUREDICO INTERAMERICANO 80 (i4982).

See, e Imernational Covenant an Civil and Politieal Rights. Annex to GA Res. 22080 (19663,
art. 4: Europcan Convention on Human Rights, suprae note 62, Art. 13 Amenican Convention
on Human Rights, Ar. 27, See afvo Buergenthal, fniernational and Regional Human Rights Law
ane Imstitutions. Somte Examples of therr Interacion, 12 TEXC INTL L. 3210 32425 (1977
See Buergenthal, 7o Respect and 1o Emsere: State Obligations and Perpussible Deragotions, i
THE INTERNATIONAL BILL OF RIGHTS 72, 78-86 (L. Henkin cd. (981): Hamman. Doroga-
tion fran Hwnan Rights Treates in Public Eiergencies, 22 HARV INT'L LI 1 {1981 Higgins,
Derogation under Human Rights Treaties, 48 BRIT, Y.B. INT'L. L, 281 (1475-76),
Restrictions 1o the Death Penalty, supra note 20, para. 61,

See RESTATEMENT OF THE FORFIGN RELATIONS LAW OF THE UNITEDR STATLS
(REVISED) §339. particularly comment a (Tentative Iraft No. 1, 19800, Lillich, Crvf Reghes, in
Meron (ed ). suprg note 4. a1 115, 119-20: Domb, Jus Cagens and fiwmar Rights, 6 1SR Y B
HUM. RT3, 104 {1976}, See geacrally Schwelb, Some Aspects of International dus €ogens us
Formulated de the tternationad {aw Commiission, 61 AJIL 946 (1967).

The following states have accepled the jurisdiction of the Court: Argentina. Cosla Rica, Ecuador.
Honduras, Peru and Venczucla.

The contentious junsdiction of the Court is governed by the provisions of Atticle 62 of the
Convention, which reads as follows:

1. A Stare Party may. upon depositing 11s instrument of ratification or adherence to this Conven-
tion. or at any subsequent time. declare (that it recognizes as Winding, yso feclo, and not requiring
special agreement. the junsdiction of the Court on all matters relating 1o the interpretation or
application ol this Convention.

2, Such declaration may be made unconditionally, on 1he condition of recipracity, for a speci-
fied period, or for specific cases. [U shall be presented 1o the Seeretary General of the Organiza-
tion. who shall transmit copies thereol to the other member s1ates of the Organization and 1o the
Seeretary of the Court.

3 The jurisdiction of the Court shall comprise all cases concerning the interpretation and apph-
cation of the provisions of this Convention that arc submitted (o 11, provided that the States
Tarucs to the case recognize or have recognized such purisdiction. whether by special declaration
pursuant Lo the preceding paragraphs. or by a $peciat agreement,
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