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I. INTRODUCTION

The significance of the case method for law teaching cannot be considered
in isolation from a country’s legal culture and the basic premises of its
system of legal education. As will be shown in the following sections,
neither Germany’s general legal culture nor its traditional system of
educating and training lawyers provides a particularly hospitable
environment for the application of the case method in law teaching.
Germany has been firmly moulded in the tradition which is habitually
referred to by comparative lawyers as the “civil law” tradition. One of
the basic features of the civil law countries is their reliance on codifica-
tion as the central instrument for the development of the law. The high
degree to which laws are contained in codifications and statutory form
was previously regarded as the main distinguishing criterion between le-
gal systems belonging to the civil law tradition and those countries
which, like the United Kingdom, the United States and the other coun-
tries belonging to the common law family, have been shaped by the pre-
dominance of judge-made law developed in the decisions and precedents
of the courts. This difference, however, is less evident today, with the

103

DR © 2005. Universidad Nacional Auténoma de México - Instituto de Investigaciones Juridicas



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/P7osNR

104 RAINER GROTE

huge increase of statutory regulation which has been the consequence
from the historical transition of predominantly agararian societies to in-
dustrialized countries in nearly all regions of the world. Statutory
legislation is nowadays as frequent and as common for the common law
countries as it is for the civil law countries.

Against this background of proliferation of statutory regulation it has
to be remembered, however, that codification is not merely a formal, but
a substantive concept. It does not primarily refer to the number of statu-
tory laws existing in a legal system at a given time but to their structure
and their contents. Codification is more than simple assimilation or com-
pilation or, as in the United Kingdom or the United States, the consolida-
tion of a number of statutes in particular areas of law. It is the presenta-
tion of these laws in a complete and systematic form, free from
contradiction and complete with general and specific principles. When
the legislature undertakes to codify a particular area of law, the statutes
and case decisions already existing in that area of law are completely re-
viewed, and the general principles that exist are filtered out and presen-
ted at the beginning of the code with the specific rules assigned to the fo-
llowing books of the code. It is an attempt to present an area of law as a
unified whole which does not only comprise the specific rules but also
the general and abstract principles which apply to all of the specific cir-
cumstances. Codes in the continental style typically contain a number of
general legal concepts which at first sight seem to be devoid of any pre-
cise meaning but which can be applied to new legal problems to achieve
a result.’

II. DISTINCTIVE FEATURES OF GERMAN LEGAL THINKING

German legal thinking provides perhaps the most sophisticated exam-
ple of this abstract and systematic approach to legal issues. German ju-
rists tend to view individual codifications as well as the legal system as a
whole in terms of conceptual unity. The structure of the legal order is or-
ganized on the bases of overarching legal principles. While it may prove
unattainable in practice the ideal remains that of law as a rational, comple-
te and logical system of rules. This view is quite peculiar from a compara-
tive perspective. Lawyers raised in a common law tradition would seem

1 Foster, N., German Legal System & Laws, Londres 1996, p. 3.
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to be much more skeptical of the ideal of law as an internally consistent
system of rules. American jurists in particular tend to repudiate the con-
ception of an autonomous system of logically interrelated rules. Indeed,
an important current in contemporary American legal thinking holds vir-
tually the opposite view. The Critical Legal Studies movement in the
United States is skeptical of the very possibility of any kind of rule-go-
verned regime.’

1. The origins of modern legal science in Germany

The preference for an abstract view of the legal order as a logical
system of rules in Germany is very much the result of developments in
the 19th. century when the foundations for a modern legal science were
first established. In Germany, this movement was strongly influenced by
the so called Historical School of Law which saw in the organically pro-
gressive legal science a necessary prerequisite for any successful attempt
at codification. In the case of the Historical School of Law, this “orga-
nic” science took the form of a systematic study of the Roman law of the
antiquity which it tried to rid of all the accretions and distortions brought
about by some 800 years of scholarship and legal practice. The result of
the legal historicism was a new approach to legal science. It used the
most important body of Roman legal sources, the Digest, to build an in-
ternally consistent and logical system of concepts, rules and principles.
The Historical School of Law was much admired by lawyers all over Eu-
rope and exercised significant influence on legal developments in coun-
tries like France, Italy and Austria. Above all, it was the fulcrum for the
emergence of a national community of scholars, of German legal unifica-
tion on a scholarly level.’

When codification finally took place in Germany in the second half of
the 19th century, it bore the imprint of the Historical School of Law and
its offspring, the Pandectist School —named after the Greek synonym
for the Roman Digest— whose only aim was the dogmatic and systema-
tic study of Roman material. For the Pandectists the legal system was a

2 Maxeiner, J. R., “U.S. «Methods Awareness» (Methodenbewufltsein) for German
Jurists”, in Groffeld, B. et al., (eds.), Tiibingen Festschrift fiir Wolfgang Fikentscher,
1998, p. 114 (118).

3 Zimmermann, R., “An Introduction to German Legal Culture”, in Ebke y Finkin
(eds.), Introduction to German Law, Boston-Londre, The Hague, 1996, p. 1 (5).
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closed order of institutions, ideas and principles developed from Roman
law: one only had to apply logical or “scientific” methods in order to
reach the solution of any legal problem. In this way the application of
law became a merely “technical” process, a sort of mathematics obeying
only the logical necessities of abstract concepts and having nothing to do
with practical reason, with social value judgements, or with ethical, reli-
gious, economic or policy considerations. The Pandectists succeeded in
creating a set of clear and clearly distinguished legal concepts which
contributed much to the technical sophistication of the German Civil
Code which came into force in 1900 and had a considerable impact
abroad as well, because of the Roman legal materials on which it was
founded. On the other hand, the Pandectists did not bother to seek out
the real forces in legal life, nor did they ask what ethical, practical or so-
cial justification for their principles there might be. This method of legal
thinking, which put conceptual unity before the careful observation of
social reality, was typical for a legal culture which was dominated by re-
mote and theorizing professors and which lacked, in contrast to common
law countries like England but also in opposition to other continental
systems like France, the moderating influence of a well organized and
powerful class of practising lawyers. During much of the 19th century,
neither a centralized judiciary nor a a class of professional lawyers
bound together by professional solidarity existed in Germany, and the in-
tegration of legal life was limited to the theoretical sphere, while at the
practical and political levels any substantial progress was held up by
the unbroken influence of powerful territorial rulers.*

The dogmatic approach to the study of law which came to dominate
legal science in Germany in the 19th century was not confined to the
field of private law. It also exercised a powerful influence on the nascent
science of public law which reached its first apogee in the decades follo-
wing the foundation of the German Empire in 1871. Many of the jurists
who played a central role in shaping the new science of constitutional
and public law had a distinctive private law background which greatly
influenced the methodology and theoretical concepts they used in analy-
sing public law norms. Like their private law counterparts, they stressed
the formal qualities of law as a logically coherent system. This approach

4 Zweigert, K. y Kotz, H., Introduction to Comparative Law, 3a.ed., Oxford, 1998,
pp. 140 f.
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received its clearest expression in the work of Paul Laband, who set the
standards for constitutional law analysis during the time of the Empire.’
According to his concept of law, the jurist had at his disposal a series of
legal institutes of eternal validity such as dominion, property or contract
with which to order the legal universe. Laband compared these legal ins-
titutes to logical categories or forces of nature. For him the legal scho-
lar’s task was to order existing norms logically under the individual con-
cepts. By contrast, all “nonlegal” aspects of the state, such as historical,
political and philosophical observations, had no importance for the exe-
gesis of concrete legal material. By excluding all non-legal aspects from
his analysis, the lawyer would be able to find a value-free, logical meth-
od of ordering legal norms and explaining their “positive”, true content,
a method which constituted the indispensable basis for any “true” scien-
ce of the law.’

This method also gained considerable influence in the developing
science of administrative law. Whereas legal scholarship in this field pre-
viously had integrated the political, economic and social context of ad-
ministration into its analysis, it now increasingly tended to consider the
legal aspects of administrative action in isolation. This attitude favoured
an exclusive concern with the legal forms of administrative action
which in turn determined the scope of legal remedies available to the
citizens in cases of alleged administrative wrongdoing. The most bri-
lliant example of the dogmatic analysis of administrative law was pro-
vided by the work of Otto Mayer, who established the foundations of
modern German administrative law.” His treatise on administrative law”®
focused on the general principles governing administrative decision-ma-
king which he distilled from hundreds of court decisions dealing with the
review of administrative decisions. Although inspired by much more
practical concerns than either the Pandectists or the constitutional law-
yers of the German Empire, Meyer’s work, which was to dominate Ger-

5 See Caldwell, P., Popular Sovereignty and the Crisis of German Constitutional
Law, Londres, Durham, 1997, pp. 13 ff.

6 Laband, P., Das Staatsrecht des Deutschen Reiches, Tiibingen, Freiburg, 1876,
Vorwort, p. VL.

7 Mayer, O., Deutsches Verwaltungsrecht, Leipzig, 1895, vol. 1; Leipzig, 1896,
vol. 2.

8 Heyen, E. V. y Mayer, Otto, Studien zu den geistigen Grundlagen seiner Verwal-
tungswissenschaft, Berlin 1981, pp. 194 ff.; Meyer-Hesemann, W., Methodenwandel in
der Verwaltungswissenschaft, Heidelberg, Karlsruhe 1981, pp. 20 ff.
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man academic thinking on administrative law for much of the 20th cen-
tury, kept very much in line with the basic approach of modern German
legal science in seeking to arrange all legal material of a given branch of
law in the form of a logically consistent system which is organized
around a few key institutes, or general principles of law, from which all
concrete legal norms can be logically deduced.

2. The powerful role of the universities

It was inevitable that the way in which the academic study of law de-
veloped in Germany in the 19th century would also have a profound im-
pact on the method of law teaching. The universities had played a central
role in the education of lawyers since the late Middle Ages. At first, Ger-
man jurists had obtained their legal education in the famous law faculties
of Northern Italy, but later the German universities began to give regular
courses in Roman law, at the instance of rulers eager to maintain their
cadre of lawyers. Increasingly the territorial rulers in Germany founded
universities in their own territories to satisfy the growing need of
well-educated personnel for the expanding financial, judicial and econo-
mic institutions. In the process, academically educated professors at the
faculties began to dominate legal culture in Germany. They adjusted Ro-
man law to the needs of the time, influenced the outcome of concrete ca-
ses by drafting legal opinions for the courts and later on played a major
role in the codification of the different areas of law. More than in almost
any other country, the development of the law in Germany has been sha-
ped by the pervasive influence of the law professors and their focus on
the study of the conceptual aspects of law. The discussion of learned opi-
nions of professors which are set out in comprehensive treatises and
lengthy commentaries on practically all relevant codes is of huge impor-
tance not only for the purposes of scholarly debate, but also for the
adjudication of concrete legal issues and the preparation of all major law
reform projects.

3. The impact of codification on the academic study of law

With the increasing codification of German law, the focus of the aca-
demic study of law has shifted from the analysis of the historical legal
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material, in particular the concepts of Roman law, to the interpretation of
the major codes enacted by the legislature. In this context it has to be no-
ted, however, that the progress of codification has been much slower in
the field of public law than it has been in private law. The great priva-
te law codifications in Germany are all products of the 19th century.
Civil procedure and criminal procedure are governed by two codifica-
tions which both date back to 1879.” The original version of the Cri-
minal Code came into effect in 1871, the Commercial Code, like the
Civil Code, on January 1, 1900." Although both the German Empire
and the Weimar Republic had written constitutions, it is only with their
modern successor, the Basic Law of 1949, that the primacy of constitu-
tional law over all other law has been effectively recognized and thus the
normative potential of the constitutional code been fully realized. The
rules of administrative law are found in a whole variety of scattered
enactments, due to the permanent expansion of administrative activity
and the increasing specialisation of administrative agencies which ac-
companied it. Nevertheless, the general principles of administrative law
have also been codified, in the Code of Administrative Court Procedure
of 1960 and the Law on Administrative Procedure of 1976."

Apart from the field of labour law where all attempts at drafting a
comprehensive labour code appear to have been abandoned, the German
legal order thus is highly codified. This means that the study of law in
most areas has to start with the careful interpretation of the relevant codi-
fication. Despite the significance of the courts in interpreting and adjus-
ting statutory legislation, the codes remain the principal source of law. In
order to understand their meaning, it is not enough merely to read and
interpret the text of the norms. It is also necessary to have a firm grasp of
the underlying conceptual issues which the code is meant to adress. Only
if the legal student is familiar, through study of the relevant treatises and
commentaries, with the legal concepts used by the draftsmen in order to
structure the legal material contained in the code and to give it intellec-

9 The four Reichsjustizgesetze which came into force in 1879 established a uniform
court system in Germany (Gerichtsverfassungsgesetz) and codified the law of bankrupty
(Konkursordnung), civil procedure (Zivilprozefordnung) and criminal procedure (Straf-
prozeffordnung), see Zimmermann, R., op. cit., nota 3, p. 6.

10 Zweigert, K. y Kotz, H., op. cit., nota 4, pp. 141 {.
11 On the historical development see Singh, M. P., German Administrative Law in
Common Law Perspective, 2a. ed., Berlin, Heidelberg, 2001, pp. 20 ff.
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tual consistency can he hope to make sense of the often highly abstract
language of the code. The structure of German law codes, and the legal
culture in which they are embedded, therefore favours a dogmatic ap-
proach to legal issues. Although the abstract character of the codes leave
much room for interpretation by the courts which plays a vital role in
adapting the codified law to the changing needs of the times, courts do
not see themselves as law making, and court decisions are not formally
considered as sources of law. Even in those cases where they are regar-
ded as persuasive authority in questions of statutory interpretation, the
academic analysis of court decisions therefore does not normally include
facts, arguments and policy aspects, which form an integral part of case
analyses under the case method as taught in US law schools."

The structure of the positive legal order as well as underlying features
of the German legal culture thus both favour an approach to legal pro-
blems which is more concerned with conceptual issues than with the
analysis of individual court decisions. This bias towards an abstract or
dogmatic approach to law is further reinforced by the traditional
premises of German legal education.

III. THE FRAMEWORK OF LEGAL EDUCATION IN GERMANY

1. Origins of the current system of legal education

A legal culture is shaped to a considerable extent by the way in which
the education and training of lawyers are organized. This is especially
true for Germany where the basic principles of legal education can point
to a history of more than 200 years. As in other European countries, Ger-
man lawyers are mainly educated at universities. As has already been
described in the preceeding sections, ninteenth century German universi-
ties were among the leading exponents of legal learning in the traditional
sense, and German pandectism in particular has been enormously in-
fluential in moulding the modern legal mind. At the same time, legal
education in Germany displays a variety of features which have tended
to set it apart not only from countries of the common law tradition, but
also from other continental legal systems. They have contributed to the

12 Ostertag, J., “Legal Education in Germany and the United States — A Structural
Comparison”, Vanderbuilt Journal of Transnational Law, 26, 1993, p. 301 (331).
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remarkable sophistication of German law but have also favoured a dog-
matic approach to legal issues which has given the German tradition of
legal thinking its distinctive flavour.”

The system of legal education in Germany owes its existence to the
need of training the homogeneous, highly qualified and loyal body of
executive and judicial officers required for the administration of the
far-flung and fairly heterogeneous territory which was eighteenth cen-
tury Prussia. As early as 1713, an order required all candidates for judi-
cial office in Prussia to obtain the necessary practical experience for the
exercise of their profession by observing the courts at work. This created
the preparatory service requirement as part of the legal education in Ger-
many. At the end of the eigteenth century, preparatory service had beco-
me mandatory for lawyers. Starting in 1849, Prussia required advocates
to possess the same legal education as the judges of the courts where
they practised. A further reform in 1869 finally unified legal education
for all legal careers. Whether they wanted to work as judicial officers
or whether they envisaged a career as a private legal practitioner, all fu-
ture jurists were required to undertake three years of study at a univer-
sity, followed by the first state exam, a preparatory service of four
years and the Second State Exam'. After the foundation of the German
Empire, the Prussian model became the blueprint for the common fra-
mework of legal education for the whole of Germany which was esta-
blished by the Judiciary Constitutional Act of 1877. The law formally
embraced the system of a two-part legal education. At the same time it
unified the diverse state regulations regarding lawyers and legal educa-
tion by establishing capability for judicial office as a requirement for all
legal careers."”

In the system which was enshrined in the Judiciary Constitutional
Act, the first state exam reflected the separation between general legal
studies of a theoretical character on the one hand and practical training
on the other. The exam, taken after the completion of the university stu-
dies, tested the knowledge of the different branches of the law, including
its historical development, and of those matters which were considered
as necessary components of a general legal and political science educa-
tion. By contrast, the second exam after the preparatory service was

13 Zimmermann, R., op. cit., nota 3, p. 27.
14 Ostertag, J., op. cit.,nota 12, p. 307 f.
15 Ibidem, p. 309.
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practice-oriented and tested the ability to fulfill the duties associated
with the work of a judicial officer successfully. The peculiar feature of
this system was that the state did not only assume full responsibility for
the practical training of the aspiring lawyers but also for their academic
education: the academic study of law at the universities was subjected to
detailed state regulation, and the State took control not only over the
examination at the end of the preparatory service but also of the one con-
cluding the academic legal training. What used to be a genuine univer-
sity degree was thus, in essence, converted into an entrance exam for the
preparatory service which, in turn, became the needle’s eye through
which candidates for all legal professions would have to pass.'

Up to the present day German legal education continues to be based
on the two-phase model as framed in the Federal Law on the Judiciary
and regulated in detail by the states. Legal education consists today of at
least three years of tuition-free law studies at the university completed
with the first state exam and a two and a half year preparatory service
which is followed by the Second State Exam.

2. The aim and contents of university legal education

The German system of legal education remains committed to the aim
of producing jurists qualified for all legal professions (Einheitsjuristen).
Everybody who wants to practise law has to earn the qualification for the
office of a judge, a status who enables him/her to become judge, district
attorney, or lawyers in private practice, business settings or administrati-
ve agencies. According to the relevant statutory provision (Sec. 5 Deuts-
ches Richtergesetz) this qualification is earned by those who complete
studies of legal sciences with the First State Examination and the subse-
quent preparatory service with the Second State Exam. As is already evi-
dent from this regulation, the qualifications for the legal professions con-
tinue to be modeled on those thought appropriate for the judge'’.

German students may begin legal studies immediately upon their
entry to the university. While some study law after earning practical ex-
perience and qualifications in other areas or as paralegals, most students
move from high school directly into university. There are no entry exa-

16 Zimmermann, R., op. cit., nota 3, p. 28.
17 Brunnée, J., “The Reform of Legal Education in Germany: The Never-Ending
Story and European Integration”, Journal of Legal Education, 42, 1992, p. 399 (400).
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minations for the law faculties. Students must have successfully comple-
ted thirteen years of schooling and then passed the Abitur, a uniform gra-
duation examination. The Abitur is reserved to those who have attended
a Gymnasium, the schools of the highest academic ability in the tripartite
German system of secondary education (the other two school forms,
Realschule and Hauptschule, being geared towards those professional
careers for which no academic training is needed). The passing of the
Abitur confers the right to attend the course and the university of one’s
choice. Much of the “liberal arts” education which in other countries li-
kes the United States takes part at the universities is in Germany part of
the secondary education provided by the Gymnasium which has the ex-
plicit mission of preparing people for academic study. This means that in
Germany the combination of graduate and undergraduate studies at one
and the same institution has been abolished and students can take up at
once one of the more specialised topics of study'*. Due to the increasing
numbers of those leaving Gymnasium with an Abitur, however, some
restrictions had to be placed on the freedom to enter the university and
the university course of one’s choice in certain subjects, most notably in
medicine and business degrees and from time to time in law. Demand for
certain subject areas was so high that some universities and faculties res-
tricted entry or required entrants to have reached a prescribed standard in
the final exams for their Abifur. But the required score for entry into law
faculties has remained so modest that it could hardly be considered as a
serious obstacle to the enrolment of new law students."”

The programs of legal studies are much less structured than those at
an American law school. Although, for the most part, required subjects
are determined by legislation, students can create their own scheme of
study and attend any courses of their choice. While each university has a
formal curriculum, it is only precatory; much is left to the student’s own
judgement and self-discipline. Having attained the required entry stan-
dard, German students are able to attend any and as many universities as
they wish. Historically, they took advantage of this opportunity and mo-
ved universities in order to attend the lectures of the most respected pro-

18 See Ostertag, J., op. cit., nota 12, p. 316 f., who rightly points out that the classifi-
cation of German studies as undergraduate studies completely ignores the peculiar struc-
ture of the German system of secondary education and the special role of the Gymnasium
as preparatory ground for academic study.

19 Brunnée, J., op. cit., nota 17, p. 401.
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fessors. To a growing extent, however, this freedom has been undermi-
ned by the increasingly similar organisation for State exams in all federal
states and very limited number of students actually makes use of it. More
often than not, students take the minimalist approach, stay at the same
university and focus on the courses and subjects which are required in
the First State Examination.”

Federal law creates only a framework for legal education at the uni-
versities and leaves the detailed regulation of the curriculum to the sta-
tes, the Ldnder. It merely mentions some core subjects like civil law, cri-
minal law, public law, procedural law, and the historical and social
foundations of law which have to be included in the faculty curricula.
This rather general description is fleshed out by the compulsory subject
catalogs of the states. In addition, optional subjects may be studied. Fe-
deral legislation provides a model catalog on elective subjects, and the
subject groups do not vary much among the Lédnder. They include legal
theory, philosophy, sociology of law; history of law; family law and law
of successions; company law and foundations of tax law; competition
law; labour law; conflicts of laws and comparative law; criminology and
juvenile delinquency law; administrative studies; social security law;
and international law and European law.”

During the course of the study, students must undertake a number of
assignments in order to advance to the first state exam which concludes
the university part of legal training. This work varies according to the le-
gislation of the respective state, but usually takes the form of lengthy as-
signments to be completed over a period of several weeks and supervised
written tests. In these tests, students are normally asked to render an im-
partial opinion on the legal controversy or legal situation presented to
them. A written assignment will usually involve the setting of a more
difficult case for which a full explanation is required, and an extended
period of time of four to six weeks is allowed for the preparation and
written submission of an answer which must closely follow a distinct
style. After completing the assignment and the tests successfully, stu-
dents receive a certificate which is a prerequisite for admission to the
First State Examination. As a minimum, admission to this examination
requires beginner and advanced certificates in each of the main subjects

20 Foster, op. cit., nota 1, p. 83; Brunnée, J., op. cit., nota 17, p. 403.
21 Brunnée, J., op. cit., nota 17, p. 402.
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of civil, criminal and public law as well as a certificate obtained in a
course on legal history, jurisprudence or the economic foundations of
law. Apart from that, candidates for the First State Examination must
also have successfully completed a seminar or an exercise in their electi-
ve subject. Seminars often provide the only opportunity for students in
the context of the modern “mass university” to carry out more in-depth
research on a particular subject, to participate in academic discussion,
and to get to know their professors more closely.”

In contrast to students of most other subjects, law students conclude
their university studies not by obtaining a university degree but by pas-
sing the First State Exam. In this requirement the influence of the Prus-
sian tradition, which affirmed the interest of the state in having a class of
highly qualified lawyers at its disposal for service in the courts and in
public administration, is still clearly visible. The First State Exam (like
the Second Exam) is administered by the Court of Appeals of each res-
pective region, which also appoints the examiners. The appointments re-
gularly includes practitioners (i.e. judges and state attorneys) as well as
law professors. As a result, each paper is usually graded by one practitio-
ner and by one professor, and each panel for oral exams is equally com-
posed of both practitioners and professors. Students are required to write
up to eight supervised five-hour papers covering the main subjects of
private law, criminal law, public law and another subject of their choice.
In each paper, the student is usually presented with a set of hypothetical
facts and has to provide a reasoned legal opinion. He/she is allowed to
use the relevant statutory texts but not commentaries or case reports. In
some states, students only have to write three five-hours papers but in
addition to that are required to write a detailed legal opinion of up to 100
pages and more on a particular tricky set of facts. After all papers have
been graded, each student whose aggregate grade reaches a certain mini-
mum level is permitted to go forward to the exam. An oral exam usually
takes place with four to five students at one and the same time and lasts
about four to five hours. The students are faced by four examiners who,
in turn, examine private law, criminal law, public law and the elective
subject. Each of those four parts of the oral exam is separately reviewed
by the panel of examiners. At the end of the oral examination, each stu-
dent receives a final aggregate grade, on a scale ranging from 0 to 18,

22 Brunnée, J., op. cit., nota 17, p. 403; Foster, op. cit., nota 1, p. 85.
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calculated on the basis of his individual grades for the written tests and
his/her showings in the different parts of the oral exam.”

Those who have succeeded in the first exam usually start with their
preparatory service or practical legal training. The aim of the preparatory
service is to introduce them to the various legal professions, but the emp-
hasis here is clearly on public service and, in particular, the judiciary.
The preparatory service is entirely run by the state, which places the trai-
nees for periods of three or four months with a civil court, a criminal
court or the public prosecutor, an administrative agency, a firm of priva-
te practitioners and —toward the end of the preparatory service— with
an institution or practitioner of the trainee’s choice. During the different
stages, the trainees are assigned to supervisors who are to provide indivi-
dual training and to evaluate their performance at the end of each stage.
The individual instruction is supposed to expose the trainees to daily
practice in the various branches of the legal profession, but in reality the
focus is again on the skills required in the judiciary, the preparation of
opinions and judgements, rather than on the skills of negotiating, advo-
cacy and drafting needed in a lawyer’s practice. After two and a half
years, the trainees take the Second State Exam which follows a pattern
similar to the first. This time, however, only judges, senior civil servants
and senior practising lawyers serve as examiners. Only a few states ad-
mit a small number of law professors to serve as examiners. Those trai-
nees who pass the second exam are fully qualified lawyers and may now
try to secure an appointment as a judge, a notary, a public prosecutor or
an adviser in the legal department of a firm. Alternatively they may join
a law firm or open their own office as a private practitioner. But many
lawyers do not even enter one of the specifically legal professions. Law
is still regarded as the best general education available in Germany and
lawyers are therefore widely taken to be well qualified for senior mana-
gement positions and for appointments within the civil service.”

IV. LAW TEACHING IN GERMANY

The distinctive features of legal thinking as they have developed in
Germany over the last two centuries as well as the basic structure of mo-

23 Zimmermann, R., op. cit., nota 3, p. 28 f.; Foster, op. cit., nota 1, p. 85.
24 Brunnée, J., op. cit., nota 17, p. 405 f., Zimmermann, R., op. cit., nota 3, p. 32 {.
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dern legal education which has been preserved with extraordinary tena-
city since its beginnings in eighteenth century Prussia provide the frame-
work for the methods of law teaching applied in German universities as
well as in private law schools.

1. Law teaching in the universities

To a large extent, university education still consists of formal lectures
which typically offer an organized, abstract, one-way presentation by the
professor. Students are not required to prepare or rework the material co-
vered or even to attend the lectures. While it is not unusual for three hun-
dred students and more to attend a class at the beginning of legal studies,
enrolment in lectures tends to decrease, sometimes dramatically, as stu-
dents advance. In the past little close or small group teaching was given
and students were largely left to private study. However, tutorial groups
in which a smaller number of students work under the direction of a uni-
versity assistant have become more common in recent times. The tutorial
groups reconsider the material of the main lectures and introduce the stu-
dent to the technique of preparing legal opinions on individual legal ca-
ses. In this regard, they serve as a preparation for the so called practical
exercises or Ubungen, special classes complementing the lectures in the
compulsory subjects. Here students are presented with hypothetical fact
situations and instructed in methods delivering legal opinions. They have
to sit tests and also to write a lengthy paper at home on a particular diffi-
cult set of facts. The certificates in the major subjects of law which are
needed in order to be granted admission to the First State Examination
can only be obtained through successful participation in these practical
courses. They are held by professors who apply only the inductive met-
hod. Due to the lack of teaching staff, most practical courses enrol more
than 100 or 150 students, so that only a small percentage of the more gif-
ted and active students have a chance to contribute to the collective re-
flection and reasoning on the case.”

Students who are advanced and particularly interested in research
work participate in seminars. In the context of the present system of uni-

25 Karpen, U., “Teaching Constitutional Law”, en Starck, C. (ed.), Constitutionalism,
Universalism and Democracy-a Comparative Analysis, Baden-Baden, 1999, p. 327 (338
f.); Brunnée, J., op. cit., nota 17, p. 402 f.
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versity education in Germany, seminars offer the only real opportunity
for students to enter into a meaningful dialogue with their professor. Se-
minars are small working groups, usually not exceeding 15 to 20 stu-
dents, who devote one half year with their professor to the scholarly ex-
ploration and discussion of a particular subject. For each seminar session
a student prepares a research paper and discusses his or her analysis with
the whole group. At most universities, passing two or more seminars
with above-average results is the prerequisite for entry into a master’s
course or for doctoral study.”

Law teaching at German universities has long been subject to debate
and criticism. In particular, the usefulness of lectures in the traditional
style has been repeatedly questioned. The criticism stems from several
factors. As has already been mentioned, students are not required to pre-
pare or rework the material covered by the lecture and therefore often
lack the necessary preparation to interact in a meaningful way with the
professor during the lecture. Professors, in turn, do not find it congenial
to teach huge classes with many ill-equipped and badly motivated stu-
dents and do not always put in a very inspired performance during their
mandatory eights hours of teaching per week. In addition, law professors
traditionally tend to regard research rather than teaching as their top
priority, since it is mostly their research records that secure them attracti-
ve offers from other universities and the prospect of career advance
ment.”

2. Law teaching outside the universities

As a result of these and other factors, a large number of students is
driven, with the First State Examination approaching, to enrol in private
cram schools (Repetitorien). These cram schools have been for genera-
tions a well-established part of legal education. Unlike the universities,
they charge substantial fees for their courses and enforce a rigorous work
discipline on their students. They are not interested in high-blown acade-
mic ideals but teach the nitty-gritty of the working methods required to
pass the State Examination successfully: how to tackle hypothetical sets
of facts like those presented in the State exam. For a German law student
does not only have to have a very broad and detailed knowledge of sub-

26 Karpen, U., op. cit., nota 25, p. 339.
27 Zimmermann, R., op. cit., nota 3, p. 30.
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stantive law and to be able to display that knowledge in one comprehen-
sive exam at the end of his legal training. Equally important is the mas-
tery of a highly formalized method of preparing a legal opinion and
“solving the case” that is enforced with unrelenting vigour in the cram
schools. This method is designed to ensure that the student considers the
case under every possible legal aspect, that he explores every conceivable
argument either supporting or barring the plaintiff’s claim and that, in the
process, he avoids touching upon any issue that is not strictly relevant.
This method of thinking provides the intellectual pattern for any case
analysis in German law. It is designed to cure the students of any tempta-
tion to approach the case with an unselfconscious sense of what is right
and wrong. At the same time, it nurtures a mental discipline that is wi-
dely regarded as a specific attribute of lawyers and encourages a style
of writing which is precise and detached, but also entirely colourless and
devoid of personal flavour.™

While the “case method” is practised in the private cram schools with
the greatest rigour, their model has also had a certain impact on the deve-
lopment of university legal education. Most faculties nowadays offer
“cram courses”, including tests at an examination level, and professors
give trial oral examinations to groups of several students in order to pre-
pare them more effectively for the First State Examination.”

V. THE CASE METHOD IN THE TEACHING OF PUBLIC LAW

While it is true that the case method nowadays forms an integral part
of law teaching at German universities, it should have become clear by
now that this “case method” is a specifically German one, which is sha-
ped by the requirements of Germany’s system of legal education and by
that country’s particular tradition of legal thinking and legal reasoning.
As has been shown in the preceding sections, the German legal educa-
tion system was created by the State to prepare students for judicial offi-
ce.” Judges, however, are expected to approach a case in as neutral and

28 Ibidem, p. 30 f.

29 Karpen, op. cit., nota 25, p. 339.

30 Maxeiner, J., “American Law Schools as a Model for Japanese Legal Education? A
Preliminary Question from a Comparative Perspective”, Kansai University Review of
Law & Policy, 24,2003, p. 37 (39).
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detached a manner as possible. The German “case method” therefore tea-
ches the student to find the appropriate applicable law, subsume the facts
of the legal problem, argue for or against subsumption by using the ap-
propriate interpretation techniques, consider the consequences of each
possible decision, consider gaps in the law, and consider whether an ana-
logy is possible. This ideal of neutral application of legal principles is in-
timately linked to a certain concept of law, i.e. the idea of law as a scien-
ce, in opposition to the idea of law as a political instrument which can be
used for the promotion of specific interests.”'

It is also closely related to conceptual jurisprudence. The system of
sources of law which puts statutory law at the top and does not recognize
judicial decisions as an independent source of law favours a deductive
approach of legal reasoning. This is equally true in the field of public
law, where not only the legal rules for specialized branches of public ad-
ministration, but also the general principles of administrative law and,
above all, constitutional law have been codified to a very large extent.
Although the Constitution contains a number of widely framed and inde-
terminate provisions, particularly in matters of fundament rights protec-
tion, which require a great deal of interpretation, it is still a code, and
thus to be interpreted like one. The general criteria which are used in the
interpretation and application of ordinary statutes apply, in principle,
also in the field of constitutional interpretation. The deductive approach
in this context requires that the lawyer envisions law as a self-contained,
rational and deductive system of rules and norms. Its object is to keep
law, as much as possible, separate from the domain of politics, psycho-
logy and sociology. Although political, economic and social considera-
tions have gained increased significance for the reasoning of the courts,
and above all for the jurisprudence of the Federal Constitutional Court,
their use remains firmly within the boundaries drawn by the traditional
methods of interpretation, and notably those by the teleological method.”

Since the codes contain a considerable number of broad legal con-
cepts and abstract rules, the courts have considerable room for interpre-
ting and adjusting statutory rules. This is particularly important in the
field of constitutional law with its broadly framed and indeterminate
“open provisions.” In many areas, it is the jurisprudence of the Federal

31 Ostertag, J., op. cit.,nota 12, p. 324 f.
32 See Karpen, U., op. cit., nota 25, p. 336.
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Constitutional Court which has authoritatively fixed the precise meaning
of the Constitution. Law students therefore have to be familiar with the
fundamental decisions of the Constitutional Court and, to a lesser degree,
of the Federal Administrative Court which complement the written
norms of public law in important aspects. University lectures and practi-
cal exercises therefore include the discussion of important court deci-
sions. The scope of this discussion, however, is narrower than in most
common law systems including the United States. The court rulings are
not discussed as sources of law, but as persuasive, and sometimes highly
persuasive authorities in questions of interpretation (although in this con-
text again the decisions of Federal Constitutional Court enjoy a special
status because the Law on the Federal Constitutional Court explicitly
provides that they are binding on the ordinary courts and all Government
agencies and even have, in some cases at least, the force of law). Their
discussion therefore typically is much more limited than the case method
used in United States law schools would suggest; it focuses on the con-
tribution of the individual decision to the further development of the law
in the area concerned and the strength of its legal reasoning, but rarely
addresses the facts, interests and policy arguments behind the case.”

VI. THE INFLUENCE OF COMPARATIVE LAW
AND INTERNATIONAL LAW

This German version of the “case method” does not seem to have
been greatly affected by the influence of either comparative or interna-
tional law. Although more German law students than in previous times
go to a foreign university, including US law schools, at one point or
another of their legal education, this has left no visible mark on the tea-
ching methods applied at German law faculties. While casebooks on
constitutional and administrative law have been included in the legal lite-
rature alongside more traditional forms of publications like commenta-
ries, treatises etcetera,™ their scope and contents is very much adapted to
the needs of the domestic students and the requirements of the national
curricula. On a more general level, comparative public law does not play

33 Ostertag, J., op. cit.,nota 12, p. 331.
34 Richter, I. y Schuppert, G., Casebook Verfassungsrecht, 4a. ed., Miinchen, 2001;
Casebook Verwaltungsrecht, 3a. ed., Miinchen, 2000.
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any mayor role in the typical German university curriculum. Whereas in
in the field of private law, comparative law figures at least among the
elective subjects which students may choose, together with conflict of
laws, as complementary subject in the First State Examination, it is not
even mentioned in the catalogue of optional public law subjects, which
only refers to international law and European law. Still today, comparati-
ve research and teaching on public law topics is largely overshadowed
by comparative studies in the field of private law which have shaped the
theory and methodology of comparative law in Germany. The most suc-
cessful book on comparative law in German language, the “Introduction
to Comparative Law” by Zweigert and Kotz, deals exclusively with mat-
ters of private law.

Nor has the growing influence of European law within the domestic
legal system changed the picture very much. Although European law as
construed by the European Court of Justice enjoys primacy over all con-
flicting national law, including constitutional law, it has only had a limi-
ted impact on the conceptual approach of German lawyers to legal is-
sues. This does not really come as a surprise, since the European legal
order displays many of the features which are also to be found in the do-
mestic legal systems of the member states. The legal reasoning of the
European Court of Justice in particular is firmly moulded in the conti-
nental, and primarily in the French tradition, and therefore does not lend
itself easily to an US style case analysis. The decisions of the Internatio-
nal Court of Justice, on the other hand, would probably benefit from
such a kind of analysis but their scope is much more limited. In addition,
international law is still very much a subject for specialists and has not,
at least not yet, gained the prominence in national curricula which would
allow it to serve as a new model for law teaching in general.

Nevertheless, international law contributes to a change of attitudes in
another respect. A number of law faculties follow the example of foreign
universities and arrange for “moot courts” in the fields of public interna-
tional law and international protection of human rights. The “moots
courts” introduce an important new element into German legal education
because they require the participating law students to learn how to pre-
sent and argue a case before an appeals court. They provide the most im-
portant, if not the only opportunity for law students prior to the First Sta-
te Examination to train their debating skills, and in this way contribute to
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modifying at least marginally the traditional focus of German legal
education on the skills required in the judiciary.

VII. CONCLUSION

In conclusion it can be said that while the “case method” is, in a sen-
se, widely used in the German law faculties, it is a case method which
reflects the specific aims of the German system of legal education, i.e.
the training of supposedly “neutral” and detached judges. At the same
time, it is firmly linked to the conceptual premises of German legal thin-
king with their emphasis on abstract rules and concepts and the need for
careful statutory interpretation. The German “case method” is therefore
very different from the case method which is applied in US law schools.

This result is not really surprising since methods of law teaching can-
not be seen in isolation from the goals of legal education which they ser-
ve to promote. These goals, however, vary from one country to another.
What is more, they are intimately related to different concepts of law,
which makes them hard to change, at least in the short run. The very idea
of law as an objective, internally consistent system of rules that is central
to German legal thinking is completely alien to most US lawyers. The
ideal of a legislator laying down rules based on a single plan is pretty
hard to square with the American reality where large areas of the law are
left to independent control by fifty different states. To be sure, Germany
also is a ferderal system, but one where large areas of law which in the
United States would be governed by a multiplicity of state laws are go-
verned by unitary federal law. Moreover, while the German ideal of le-
gal order is essentially legislative in character, United States lawyers, by
contrast, do not possess a developed techniques of legislation and statu-
tory interpretation.” US legislation is rarely comprehensive or systemati-
que. Nor is the theory of statutory interpretation very refined. As a con-
sequence, American jurists have turned away their attention from
formulating general rules. To an extent unparalleled in Germany, Ameri-
can law students are not exposed to systematic treatment of law, with
clear-cut concepts, institutions, and rules, but are presented with indivi-

35 Maxeiner, J. R., op. cit., nota 2, p. 119.
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dual cases, outside of historical, doctrinal, legal context but against a
background of social interests.”

These rudimentary observations suggest that the approach to the case
method is deeply rooted within the respective legal culture. As with legal
institutions and principles themselves, there is therefore no easy way of
transfering methods of law teaching from one legal system to another.
This implies that, if a change of teaching methods will take place in the
future, it will be evolutionary rather than revolutionary in nature.

36 Watson, A., Joseph Story and the Comity of errors. A Case Study in Conflict of
Laws, 1992, p. 118 n. 29, quoted by Maxeiner, J. R., op. cit., nota 2, p. 119 {.
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