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SUMMARY: I. Intro duc tion. II. Com pa ra ti ve law and the “glo balisa tion 
of cons ti tu tio na lism”. III. What does com pa ra ti ve analy sis have to of -

fer cons ti tu tio nal ad ju di ca tion? IV. Con clu ding re marks.

I. INTRODUCTION

The “rise of world constitutionalism”,1 the “globalisation” of human
rights, the rule of law and judicial review,2 “transnational constitutional
discourse”,3 the emergence of a “transcultural, normative value system”4

these are some of the terms that are being bandied about in the literature on
comparative constitutional law. The use of these terms suggests that
something greater is at work than the revival of “mere academic” interest
in the similarities and differences between constitutional systems.
Renewed interest in comparative constitutionalism is linked to the
emergence of a transnational value consensus or legal orthodoxy, and/or
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1 Acker man The rise of world cons ti tu tio na lism, 83 Vir gi nia LR 771, 1997.
2 See eg Klug, Cons ti tu ting De mo cracy: Law, Glo ba lism and South Afri ca’s Po li ti -

cal Re cons truc tion (2000).
3 Jack son and Tush net “Intro duc tion”, Jack son and Tush net (eds.), De fi ning the

Field of Com pa ra ti ve Cons ti tu tio nal Law, 2002, XII. See also Scott and Alston “Adju di -
ca ting Cons ti tu tio nal Prio ri ties in a Trans na tio nal Con text: A Com ment on Soo bra mo -
ney’s Le gacy and Groot boom’s Pro mi se”, 16 SAJHR, 2000, pp. 206 at 213 (re fe rring to
the crea tion of “a pan-cons ti tu tio nal law of hu man rights through in ter-cons ti tu tio nal dia -
lo gue”).

4 Kom mers “Com pa ra ti ve Cons ti tu tio nal Law: Its Increa sing Re le van ce”, Jack son
and Tush net (eds.), De fi ning the Field of Com pa ra ti ve Cons ti tu tio nal Law, 2002, pp. 61
at 65.
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processes of economic globalisation. The “new comparativism”,5 so it
seems, does not leave the conceptual framework of constitutional law
untouched, but goes hand in hand with processes and ideas that call into
question some of the key concepts and distinctions that constitute
constitutional law.

The dis tinc tion be tween the na tional and trans na tional is one area in
which tra di tional ideas are be ing chal lenged6. The “new comparativism”
does not fit eas ily with tra di tional no tions of state sov er eignty and
exceptionalism or with rigid dis tinc tions be tween one’s own le gal sys -
tem and those of for eign ju ris dic tions. To day, it is in creas ingly as serted
that com par a tive anal y sis is in dis pens able to a proper un der stand ing of
one’s own con sti tu tional sys tem7. Con sider the fol low ing state ment by
Lorraine Weinrib: “Where this “new comparativism” has taken hold,
com par a tive anal y sis is re garded as in ter nal to the ac tiv ity of con sti tu -
tional ad ju di ca tion or as sup ply ing com men ta tors with in sights ap pro pri -
ate to the in ter nal work ings of spe cific con sti tu tional re gimes”8.

The point should, how ever, not be over stated. While there is an em -
pha sis on shared val ues and in ter pre tive prac tices and a rec og ni tion that
dif fer ent na tional con sti tu tional sys tems are re lated to each other, there
is, as yet, no in di ca tion that the dif fer ences be tween na tional con sti tu -
tions are about to dissolve.9 On the con trary, con sti tu tional com par i son is 
of ten used to high light the dif fer ences be tween na tional and for eign con -
sti tu tions, and to draw at ten tion to cer tain dis tinc tive fea tures of a coun -
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5 To bo rrow a term from Wein rib “Cons ti tu tio nal Con cep tions and Cons ti tu tio nal
Com pa ra ti vism”, Jack son and Tush net (eds.), De fi ning the Field of Com pa ra ti ve Cons ti -
tu tio nal Law, 2002, p. 3.

6 Fitz pa trick “«The New Cons ti tu tio na lism»: Glo ba lism and the Cons ti tu tion(s) of
Na tions”, un pu blis hed pa per read at the Uni ver sity of the Wes tern Cape, sep tem ber 2003.
Other areas in clu de as sump tions about the mea ning of de mo cracy, po pu lar so ve reignty
and the se pa ra tion of po wers; ideas about the role of a bill of rights and met hods of cons ti -
tu tio nal in ter pre ta tion; and the dis tinc tion bet ween pu blic and pri va te law.

7 See eg Ven ter Cons ti tu tio nal com pa ri son: Ja pan, Ger many, Ca na da and South
Afri ca as cons ti tu tio nal sta tes, 2000, p. 256.

8 Wein rib, op. cit., nota 5, pp. 3 and 4.
9 Some com men ta tors fo re see that the boun da ries bet ween na tio nal and fo reign law

will still be co me far more fluid. Wein rib wri tes: “The com pa ra ti ve en ga ge ment is so per -
va si ve and so im por tant that its cha rac te ri za tion as com pa ra ti ve re fe ren ce or analy sis is
ina de qua te and award. In the early de ca des of this prac ti ce, we see a va riety of se pa ra te
and dis pa ra te le gal systems cross-fer ti li zing each ot her; la ter ge ne ra tions will per cei ve
the de cen tra li zed ope ra tion of cog na te le gal systems”. Ibi dem, p. 22.
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try’s con sti tu tion, his tory, socio-eco nomic con text and na tional iden -
tity.10 The point is not to fol low blindly, but to com pare, to iden tify sim i -
lar i ties and dif fer ences, to study and eval u ate the rea son ing of for eign
courts, hav ing due re gard to the na tional con sti tu tional text and con text.

In this pa per, I con sider the pos si bil i ties of com par a tive con sti tu tional
law; the ways in which it can en rich con sti tu tional ar gu ment and ad ju di -
ca tion. I ar gue that com par a tive anal y sis can, inter alia, help to cre ate a
space within which dif fer ent con sti tu tional imag i na tions can con tend
with each other. It also serves to pro mote sub stan tive le gal rea son ing and 
a cul ture of jus ti fi ca tion, and pro vides con sti tu tional in ter pret ers, in the
sug ges tive phrase of André Van der Walt, with a “his tory of ex am ples”,
a “his tory of er rors” and a “his tory of pos si bil i ties”.11 At the same time,
how ever, I cau tion against a too ide al is tic vi sion of com par a tive
constitutionalism. I ar gue that the “new comparativism” should not be
turned into a new or tho doxy; that we should be mind ful of the his tor i cal
and so cial con tin gency of sup pos edly uni ver sal norms. 

I rely heavily on South Af rica’s ex pe ri ence of the past ten years.
South Af ri can judges reg u larly re fer to and ana lyse for eign law in con sti -
tu tional de ci sions. This is so for a num ber of rea sons. In the first place,
the draft ers of both South Af rica’s in terim and fi nal con sti tu tions12 drew
upon the con sti tu tions and ex pe ri ence of other con sti tu tional de moc ra -
cies. There are many pro vi sions in these con sti tu tions which bear the
stamp of Ger man, Canadian or some other in flu ences.13 The role of for -
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10 Häber le “Grun drechtsgel tung und Grun drech tsin ter pre ta tion im Ver fas -
sungsstaat”,  Ju ris ten Zei tung, 1989, pp. 913 at 917-918 wri tes that the point of com pa ra -
ti ve cons ti tu tio nal analy sis is to en rich cons ti tu tio nal ar gu ment, not to im po ve rish it
through the eli mi na tion of the dif fe ren ces bet ween le gal cul tu res.

11 Van der Walt, Cons ti tu tio nal Pro perty Clau ses: a Com pa ra ti ve Analy sis, 1999, p. 38.
12 Res pec ti vely the Cons ti tu tion of the Re pu blic of South Afri ca, 1993 and the Cons -

ti tu tion of the Re pu blic of South Afri ca, 1996.
13 The fo llo wing aca de mic con tri bu tions shed light on fo reign in fluen ces on South

Afri ca’s in te rim and fi nal Cons ti tu tions: Wool man “Ri ding the Push-Me Pull-You: Cons -
truc ting a Test that Re con ci les the Con flic ting Inte rests which Ani ma te the Li mi ta tion
clau se”, 10 SAJHR, 1994, p. 60; Van Wyk et al. (eds.), Rights and Cons ti tu tio na lism: the
New South Afri can Le gal Order, 1994; De Waal “A Com pa ra ti ve Analy sis of the Pro vi -
sions of Ger man Ori gin in the Inte rim Bill of Rights”, 11 SAJHR 1, 1995; Van der Walt
The Cons ti tu tio nal Pro perty Clau se, 1997; Hogg “Ca na dian Law in the Cons ti tu tio nal
Court of South Afri ca”, 13 SAPR/PL 1, 1998; Simeon “Con si de ra tions on the De sign of
Fe de ra tions: the South Afri can Cons ti tu tion in Com pa ra ti ve Con text”, 13 SAPR/PL 42,
1998.
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eign ex am ples in the ne go ti a tions and de lib er a tions pre ced ing the adop -
tion of these con sti tu tions al ready cre ated a sense that South Af rica was
be com ing part of a broader con sti tu tion al ist tra di tion. Sec ondly, it was to 
be ex pected that South Af ri can judges would have turned to for eign law
for guid ance in the ab sence of an in dig e nous con sti tu tional ju ris pru -
dence. Be fore the in tro duc tion of the in terim Con sti tu tion in 1994, South 
Af rica fol lowed a sys tem of par lia men tary sov er eignty, and the ma jor ity
of judges had no ex pe ri ence in ad ju di cat ing a su preme con sti tu tion.
Thirdly, both the in terim and fi nal con sti tu tions ex pressly author ise re li -
ance on for eign law in con sti tu tional in ter pre ta tion. Sec tion 39(1) of the
fi nal Con sti tu tion pro vides: “When in ter pret ing the Bill of Rights, a
court, tri bu nal or fo rum: a) must pro mote the val ues that un der lie an
open and dem o cratic so ci ety based on hu man dig nity, equal ity and free -
dom; b) must con sider in ter na tional law; and c) may con sider for eign
law”.

II. COMPARATIVE LAW AND THE “GLOBALISATION

OF CONSTITUTIONALISM”

In this sec tion, I ex am ine two ac counts of the re la tion be tween the
new comparativism and the globalisation of constitutionalism. The first
is Weinrib’s ac count of the post war con sti tu tion al ist tra di tion; the sec ond 
Heinz Klug’s anal y sis of the role of globalisation in South Af rica’s tran -
si tion to con sti tu tional de moc racy. Weinrib con ceives the globalisation
of constitutionalism in terms of an emerg ing trans na tional value con sen -
sus and shared in ter pre tive method; Klug, on the other hand, fo cuses
more on the in ter ac tion be tween global constitutionalism and lo cal dem -
o cratic strug gles.

1. The post war con cep tion of cons ti tu tio na lism

Weinrib con trasts the new comparativist sen si bil ity to the nar row, na -
tion al ist per spec tive of Jus tice Scalia of the United States Su preme
Court. Jus tice Scalia has in sisted, in cases con cern ing the con sti tu tion al -
ity of the death pen alty, that con sti tu tional prac tice in other de moc ra cies
is ir rel e vant to an in quiry into stan dards of de cency un der the United
States Con sti tu tion. His ex clu sive fo cus on Amer i can con cep tions of de -
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cency goes hand in hand with his in sis tence that such con cep tions could
be gath ered re li ably only from do mes tic leg is la tion and jury prac tice,
that judges should show ex treme def er ence to ex pres sions of the peo -
ple’s will through leg is la tion, and that they should avoid im pos ing their
own sub jec tive val ues upon the dem o cratic pro cess. Weinrib’s anal y sis
shows that, de spite the rhet o ric of pop u lar sov er eignty, leg is la tive su -
prem acy and ju di cial ob jec tiv ity, Jus tice Scalia’s judg ment “ven tures at
will be yond the con fines of the re li able, ob jec tive leg is lated re cord. It
rests on ques tion able anal o gies, in con sis tent ap proaches to stat u tory in -
ter pre ta tion, and un sup ported and nonlegitimated value judg ments”.14

His “re jec tion of comparativism arises as part of a con sti tu tional con cep -
tion that of fers only an il lu sory flight from sub stan tive val ues and ju di -
cial au thor ity”,15 and is rooted in a value sys tem that fa vours sta bil ity and 
moral sta sis over so cial trans for ma tion and change.

The post war con sti tu tional con cep tion which informs the con sti tu tions 
of Ger many, Can ada, South Af rica and a range of other coun tries stands
in sharp con trast to the na tion al ist, posi tiv ist, def er en tial and mor ally
static con sti tu tional con cep tion of Jus tice Scalia. Ac cord ing to Weinrib,
these con sti tu tions “in vite com par a tive re flec tion and anal y sis be cause
they rest on a shared con sti tu tional con cep tion that, by de sign, tran -
scends the his tory, cul tural her i tage, and so cial mo res of any par tic u lar
na tion-state”.16 Cen tral to this con sti tu tional con cep tion is the no tion of
hu man dig nity. Fail ure to re spect dig nity can not be jus ti fied with ref er -
ence to any par tic u lar na tional or re li gious tra di tion, or in the name of
majoritarian po lit i cal pro cesses. This em pha sis on dig nity re calls Kant’
no tion of “cos mo pol i tan right”: the idea that “a vi o la tion of a right on
one place of the earth is felt in all”.17

The post war con cep tion of constitutionalism rests fur ther upon shared
un der stand ings of in ter pre tive meth od ol ogy and of the ju di ciary’ role
vis-à-vis that of the leg is la ture and ex ec u tive. The in ter pre ta tion of rights 
guar an tees is ex pressly value-laden, and the in quiry into the jus ti fi ca tion
of fun da men tal-rights lim i ta tions in volves courts in pro por tion al ity anal -
y sis which is, equally, a form of sub stan tive rea son ing. In terms of the
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14 Wein rib, op. cit., nota 5, p. 13.
15 Ibi dem, p. 8.
16 Ibi dem, p. 15.
17 Ibi dem, pp. 3, 15 (quo ting Kant “To ward Per pe tual Pea ce”, in Gre gor and Wood

(eds.), Imma nuel Kant: Prac ti cal Phi lo sophy, 1996, pp. 317 at 330-331).
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post war con cep tion, the flight from sub stan tive val ues and def er ence to
the will of leg is la tive ma jor i ties that char ac ter ise the judg ment of Jus tice
Scalia amount to an eva sion of the court’ re spon si bil ity to up hold a su -
preme Con sti tu tion and give sub stan tive rea sons for its de ci sions. How -
ever, in sists Weinrib, in quiry into sub stan tive value is not to be equated
with the im po si tion of judge’s sub jec tive be liefs. Judges who ad here to
the post war con sti tu tional con cep tion are con strained by an es tab lished
meth od ol ogy. Weinrib clearly re gards this meth od ol ogy, with its em pha -
sis on pur pos ive in ter pre ta tion and pro por tion al ity anal y sis, as more con -
strain ing than the sup pos edly value-neu tral in ter pre tive meth od ol ogy es -
poused by Jus tice Scalia. More over, ju di cial vig i lance in the face of
fun da men tal-rights vi o la tions is not tan ta mount to a usur pa tion of leg is -
la tive power. Un der the post war con sti tu tional con cep tion, de moc racy is
not equated with the su prem acy of ex pres sions of the will of leg is la tive
ma jor i ties. Leg is la tures, like all other bear ers of pub lic power, are sub -
ject to the con sti tu tional de mand to re spect hu man dig nity. Far from ne -
gat ing de moc racy, ju di cial find ings of un con sti tu tion al ity of ten “in ten -
sify... dem o cratic en gage ment” and pro mote more “fo cused deliber
ation”.18

Weinrib’s ac count of the post war con sti tu tional con cep tion pro vides
valu able in sights into the sim i lar i ties be tween post war con sti tu tions, as
well as sim i lar i ties in the con cep tions of rights, de moc racy and ju di cial
role that in form their in ter pre ta tion. It also dem on strates how en gage -
ment with com par a tive ma te ri als can broaden the ju di cial imag i na tion,
con strain ju di cial de ci sion-mak ing, and fa cil i tate sub stan tive reasoning
and dem o cratic di a logue.

How ever, it may well be asked whether Weinrib’s fo cus on shared
val ues and in ter pre tive meth ods takes suf fi cient cog ni zance of the power 
re la tions within which “global constitutionalism” has taken root. Be -
cause she takes the af ter math of the Sec ond World War as the de fin ing
mo ment in the de vel op ment of the new con cep tion of constitutionalism,
she is able to de scribe the new constitutionalism in terms of an evolv ing
value con sen sus which ex ists in de pend ently of cur rent power re la tions.
She thus man ages to avoid in quir ing into the more im me di ate causes of
the lat est wave of con sti tu tion-mak ing and con sti tu tional in ter pre ta tion.
More spe cif i cally, she avoids is sues such as the role of in ter na tional
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18 Ibi dem, p. 21.
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power in fram ing con sti tu tional op tions, and the links be tween the new
comparativism and eco nomic globalisation.19

A sec ond pos si ble crit i cism re lates to Weinrib’s em pha sis on the sim i -
lar i ties be tween con sti tu tional sys tems. One line of crit i cism may fo cus
on the dif fer ences be tween na tional sys tems in or der to show that she
over es ti mates the de gree of con ver gence. An other may ques tion the idea
of an emerg ing value con sen sus by point ing not so much to the dif fer -
ences be tween in di vid ual coun tries, but to the per sis tence of ideo log i cal
dif fer ences and rea son able in ter pre tive dis agree ment within those coun -
tries. For in stance, it may be pointed out that, even in coun tries such as
South Af rica which seem to have es poused dig nity as a cen tral value
which an i mates the in ter pre ta tion of all rights20, there is con cern that a
dig nity-based ap proach may, in some ar eas, im pair the ca pac ity of the le -
gal sys tem to de velop ad e quate re sponses to in equal ity and dis ad van -
tage21. Yet an other, closely re lated, line of crit i cism may ques tion the de -
sir abil ity of the type of “grand nar ra tive” which emphasises sim i lar ity at
the ex pense of dif fer ence22, and pro gresses steadily to wards the esta-
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19 See Schei der man, “Com pa ra ti ve cons ti tu tio nal law in an age of eco no mic glo ba li -
za tion”, Jack son and Tush net (eds.), De fi ning the Field of Com pa ra ti ve Cons ti tu tio nal
Law, 2002, p. 237.

20 In S v Mak wan ya ne 1995 (6) BCLR 665 (CC) para 144, the rights to life and hu man
dig nity were des cri bed as “the most im por tant of all hu man rights, and the sour ce of all ot -
her per so nal rights” in the Bill of Rights. The Cons ti tu tio nal Court furt her sta ted in Da -
wood v Mi nis ter of Home Affairs; Sha la bi v Mi nis ter of Home Affairs; Tho mas v Mi nis ter
of Home Affairs 2000 8 BCLR 837 (CC) para 35 that the va lue of hu man dig nity ‘in forms
the in ter pre ta tion of many, pos sibly all, ot her rights’. Among the rights that have been in -
ter pre ted in the light of hu man dig nity, are the gua ran tee against cruel, in hu man or de gra -
ding pu nish ment (Mak wan ya ne; S v Wi lliams 1995 (7) BCLR 861 (CC)) and the rights to
equa lity (eg Pre si dent of the Re pu blic of South Afri ca v Hugo 1997 6 BCLR 708 (CC)
para 41; Na tio nal Coa li tion for Gay and Les bian Equa lity v Mi nis ter of Jus ti ce 1998 12
BCLR 1517 (CC) pa ras 21-26, 120-129) and pri vacy (Na tio nal Coa li tion for Gay and
Les bian Equa lity v Mi nis ter of Jus ti ce pa ras 30, 120). See also Chas kal son “The third
Bram Fis cher lec tu re: Hu man dig nity as a foun da tio nal va lue of our cons ti tu tio nal or der’
(2000) 16 SAJHR 193; Acker mann ‘Equa lity and the South Afri can Cons ti tu tion: the role
of dig nity”, (2000) 63 ZaöRV 537.

21 See eg Albertyn and Gold blatt “Fa cing the challen ge of trans for ma tion: dif fi cul ties 
in the de ve lop ment of an in di ge nous ju ris pru den ce of equa lity”, 14 SAJHR 248, 1998;
Da vis De mo cracy and de li be ra tion: trans for ma tion and the South Afri can le gal or der,
1999, pp. 69-97.

22 Cf Cot te rrell’s com ment that, even though com pa ra ti ve law is con cer ned with dif -
fe ren ce and si mi la rity, it ge ne rally prvi le ges unity and con sis tency of le gal mea ning over
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blishment of a con sti tu tional ius commune.23 It may be ar gued that such
an ap proach is dan ger ous, as it por trays cer tain trends and ten den cies as
nat u ral and nec es sary when they are, in fact, so cially and his tor i cally
con tin gent.24

In her de fence, it must be said that Weinrib does not seek to erase dif -
fer ences among dif fer ent con sti tu tional sys tems. The con cep tion of
constitutionalism she ad vo cates leaves room for the con sid er ation of par -
tic u lar so cial and his tor i cal con texts: it is “suf fi ciently gen eral to al low
dif fer ent con sti tu tions to de velop in ac cor dance with their own his to ries,
con sti tu tional ar range ments, and chal lenges”.25 It may even al low de par -
tures from the gen eral norm in ar eas in which an emerg ing trans na tional
con sen sus can be dis cerned pro vided, how ever, that such de par tures are
ad e quately jus ti fied, and “rest on rea son ing rooted both in the gen eral
con sti tu tional con cep tion as well as the par tic u lar i ties of na tional con text 
com pat i ble with that con cep tion”.26 More over, the post war con sti tu tional 
con cep tion, while con strain ing the range of ar gu ments and jus ti fi ca tions
that may be le git i mately raised, does not pre de ter mine the out comes of
con sti tu tional cases in an un yield ing man ner, nor does it pre clude the
pos si bil ity of rea son able in ter pre tive dis agree ment. 

And yet, I can not help feel ing that, un less ac com pa nied by a more rig -
or ous anal y sis of the power re la tions at work and of the con tra dic tions
in her ent in “global constitutionalism”, nar ra tives of an un fold ing value
con sen sus or a trans na tional con sti tu tional con cep tion may too eas ily
turn into an un crit i cal stance to wards a new le gal or tho doxy or an apol -
ogy for eco nomic globalisation. A better un der stand ing of the po lit i cal
and eco nomic forces that have helped shape the new comparativism, and 
thus of its so cial and his tor i cal con tin gency, may as sist, in the words of
Da vid Schneiderman, in “open ing up spaces for cri tique and dem o cratic

HENK BOTHA342

dif fe ren ce. This is par ti cu larly true in the cu rrent so cio-po li ti cal cli ma te, in which com pa -
ra ti ve law is dri ven to har mo ni sa tion by eco no mic glo ba li sa tion, Eu ro pean in te gra tion,
et ce te ra, Cot te rrell “See king si mi la rity, ap pre cia ting dif fe ren ce: com pa ra ti ve law and
com mu ni ties”, Har ding and Örü cü (eds.), Com pa ra ti ve Law in the 21st Cen tury, 2002,
pp. 34 at 38-39, 44-45.

23 Cf the cri ti cal com ments of Van der Walt “Re sis ting Ortho doxy - again: thoughts
on the De ve lop ment of post-apart heid South Afri can Law”, 17 SAPR/PL 258, 2002.

24 See Van der Walt Cons ti tu tio nal pro perty clau ses: a com pa ra ti ve analy sis, 1999,
pp. 37 and 38.

25 Wein rib, op. cit., nota 5, p. 4.
26 Ibi dem, p. 6.

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/P7osNR



self-gov ern ment”.27 It is for this rea son that I now turn to Klug’s anal y sis 
of the role of globalisation in South Af rica’s tran si tion to de moc racy. 

2. Glo bal cons ti tu tio na lism and lo cal de mo cra tic strug gles

Klug lo cates South Af rica’s shift to constitutionalism and ju di cial re -
view within the dy nam ics of globalisation. He sug gests that the tim ing of 
South Af rica’s po lit i cal tran si tion was cru cial: it hap pened at a time
when the rule of law, fun da men tal rights and a mar ket econ omy came to
be re garded as es sen tial com po nents of dem o cratic gov er nance. The fact
that po lit i cal ne go ti a tions in South Af rica had be come part of the in ter -
na tional agenda, com bined with the in ter na tional he ge mony of the rule
of law and fun da men tal rights, placed lo cal con tes tants un der pres sure to 
adopt the vo cab u lary of constitutionalism and jus ti cia ble rights.28

Klug shows how in ter na tional po lit i cal cul ture and the globalisation
of constitutionalism fa cil i tated po lit i cal di a logue both by nar row ing
down the range of le git i mate con sti tu tional al ter na tives, and by pro vid -
ing a shared vo cab u lary for the ar tic u la tion of of ten con flict ing in ter ests.
On the one hand, it de fined the outer lim its of what would be re garded as 
an in ter na tion ally ac cept able set tle ment. For in stance, the pol icy of na -
tion ali sa tion, as ini tially fa voured by the ANC, was ef fec tively si lenced
by de vel op ments within the in ter na tional arena. The apart heid gov ern -
ment’s pro pos als for “power shar ing” suf fered a sim i lar fate. On the
other hand, there are a whole range of con sti tu tional op tions that are
com pat i ble with pre vail ing in ter na tional stan dards. The plas tic ity of con -
sti tu tional con cepts, the ten sions in her ent in dem o cratic constitutio-
nalism, and the dy namic in ter play be tween global con sti tu tional cul ture
and lo cal con texts and his to ries en abled pro tag o nists from widely di ver -
gent back grounds and ideo log i cal bents to ap peal to the same vo cab u lary 
of constitutionalism and fun da men tal rights.29
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27 Schnei der man, op. cit., nota 19, p. 244.
28 See Klug, op. cit., nota 2, pp. 76-85 for a dis cus sion of the re sul tant shifts in the po -

li cies of both the ANC and the apart heid re gi me.
29 See the dis cus sion at 85-92 of the pro po sals of the ANC and the South Afri can Law

Com mis sion, which were in for med by fun da men tally dif fe rent as sump tions about the
pur po se of a bill of rights, the role of the sta te, the na tu re of equa lity and the pro tec tion
and re dis tri bu tion of pro perty.
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He de scribes this pro cess in terms of a di a lec ti cal in ter ac tion be tween
(or “hy brid iza tion” of) a global “text” of constitutionalism and lo cal
strug gles. The global text is in de ter mi nate and con tains he ge monic and
coun ter-he ge monic strains. Be cause of its nor ma tive power, it “de fines
the outer lim its of con sti tu tional le git i macy and thus shapes the imag i na -
tions of those seek ing al ter na tive forms of gov er nance in the con text of
their own very spe cific strug gles for po lit i cal and con sti tu tional
change”.30 At the same time, how ever, the global text is con stantly re for -
mu lated through these strug gles, and de pends for its mean ing on its ap -
pli ca tion within par tic u lar lo cal con texts.

Klug lo cates the “uni ver sal el e ment” of global constitutionalism that
is re ceived into na tional con sti tu tional sys tems not in a uni ver sally ac -
cepted value such as hu man dig nity, but in a se ries of ten sions in her ent
in con sti tu tional de moc racy: be tween prop erty and par tic i pa tion, be -
tween in di vid ual au ton omy and equal ity, be tween fun da men tal rights
and de moc racy. These con tra dic tions, it seems, are con sti tu tive of con sti -
tu tional de moc racy. They pro vide a space within which dif fer ent at -
tempted mediations can con tend with one an other. Put dif fer ently, the es -
sence of con sti tu tional de moc racy lies in its con tra dic tory na ture, which
al lows dif fer ent con sti tu tional imag i na tions to co ex ist and which ac cords 
a vi tal role to lo cal dem o cratic strug gles in the (al ways tem po rary)
reconciliation of these ten sions.31

It is in ter est ing to com pare Klug’s ac count of global constitutionalism 
with that of Weinrib. The two ac counts have in com mon a re jec tion of
the le gal formalist idea that judges can ex tract the mean ing of con sti tu -
tional pro vi sions from the rel e vant le gal ma te ri als, with out hav ing re -
course to their own con cep tions of the con sti tu tion and of con sti tu tional
mo ral ity. Both re cog nise the cen tral role of hu man ac tors in the con struc -
tion of le gal mean ing; the el e ment of choice in con sti tu tional ad ju di ca tion. 
At the same time, both ac knowl edge that con sti tu tional in ter pret ers are not 
radically free to put their own mean ings into the text, but are con strained
by, inter alia, the text, con text and struc ture of the Con sti tu tion and the
weight of com par a tive ex am ples and in ter na tional opin ion. More over,
both ap pear to re cog nise that, in that re spect, the dif fer ence be tween con -
sti tu tional found ers and in ter pret ers is but one of de gree. As Frank
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30 Ibi dem, pp. 48 and 49.
31 Ibi dem, pp. 22 and 23.
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Michelman states in his fore word to André van der Walt’s work on con -
sti tu tional prop erty clauses: 

As Van der Walt sees them, the draf ters of cons ti tu tio nal clau ses act contin -
gently, in pur suit of po li ti cally cho sen ends, but they are not Humpty-Dumpty.
They are not to tally, exis ten tially free to rein vent a cu rrently cir cu la ting,
trans-na tio nal lan gua ge of the law, his to ri cally ac ci den tal as that, too, may be.
Rat her, the draf ters of bills of rights... exer ci se their choi ces by ente ring into
pre-exis tent lan gua ge ga mes. They adopt cog ni za ble broad tex tual struc tu res. 
They no ti ceably fo llow, or they un mis ta kably de cli ne to fo llow, cer tain
broadly fa mi liar tex tual arran ge ments. They use, or they un mis ta kably de cli -
ne to use, cer tain broadly fa mi liar terms and ter mi no lo gi cal op po si tions in
cer tain con ven tio nal ways.32

There are, how ever, im por tant dif fer ences. Whereas Weinrib de fines
the post war con sti tu tional con cep tion in terms of an evolv ing value con -
sen sus and the emer gence of a com mon in ter pre tive meth od ol ogy, Klug
emphasises the in de ter mi nacy of the global text and the con tra dic tions
in her ent in it. Weinrib’s ar gu ment con tains a def i nite uni ver sal ist streak
(her em pha sis on the cen tral ity of hu man dig nity and re li ance on Kant’s
no tion of “cosmopolitian right”); Klug, on the other hand, is more in ter -
ested in the in ter ac tion be tween global text and lo cal con text. More over,
Klug, un like Weinrib, does not treat the globalisation of constitu-
tionalism in ab strac tion from ques tions about in ter na tional and eco nomic 
power. Un like Weinrib’s some what a his tor i cal ap proach, Klug’s ac -
count en ables us to see constitutionalism as so cially and his tor i cally con -
tin gent: the re sult of the in ter ac tion be tween a global text of constitu-
tionalism (which is it self the prod uct of con stantly shift ing power re la -
tions) and lo cal dem o cratic strug gles. Cur rent con sti tu tional forms and
trends are not viewed as the re sult of an evo lu tion ary pro cess but, rather,
as the con tin gent prod uct of past strug gles, which are em braced for a va -
ri ety of ideo log i cal rea sons and that of ten un dergo ad ap ta tions and trans -
for ma tions when ap plied in new con texts.33
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32 Mi chel man “Fo re word”, in Van der Walt Cons ti tu tio nal Pro perty Clau ses: a Com -
pa ra ti ve Analy sis, cit., nota 11,  p. XVIII.

33 See also Du Pré “The im por ta tion of law: a new com pa ra ti ve pers pec tic ve and the
Hun ga rian Cons ti tu tio nal Court”, in Har ding and Örü crü Com pa ra ti ve law in the 21st.
cen tury, 2002, p. 267 (adop ting a pers pec ti ve of “im por ta tion”, which fo cu ses on the
ways in which lo cal ac tors use com pa ra ti ve law for their own pur po ses).
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Yet an other dif fer ence re lates more di rectly to the use of com par a tive
law in con sti tu tional ad ju di ca tion. Where Weinrib is in ter ested pri mar ily
in the emer gence of a com mon in ter pre tive meth od ol ogy, Klug fo cuses on 
the in ter pre tive strat e gies by means of which courts ne go ti ate con flict ing
nor ma tive and in sti tu tional de mands and thus se cure their own in sti tu -
tional le git i macy.34 What is in ter est ing from this per spec tive, are the ways
in which courts draw upon com par a tive law and global con sti tu tional cul -
ture to le git i mate cer tain in ter pre tive pos si bil i ties and delegitimate oth ers,
and to as sert and cir cum scribe their in sti tu tional au thor ity.

I be lieve that both Weinrib’s nor ma tive-cum-in ter pre tive and Klug’s
po lit i cal-cum-in sti tu tional per spec tives are im por tant in try ing to un der -
stand the uses of com par a tive law in con sti tu tional ad ju di ca tion. I will
draw upon both these per spec tives in the re main der of this pa per. My
aim is not to ar rive at a syn the sis of or rec on cil i a tion be tween these per -
spec tives, but rather to use them to il lu mi nate dif fer ent as pects of the
same prob lem and, oc ca sion ally, to in ter ro gate each other. 

III. WHAT DOES COM PA RA TI VE ANALY SIS HAVE TO OF FER

CONS TI TU TIO NAL AD JU DI CA TION?

In this sec tion, I ar gue that com par a tive anal y sis can en rich con sti tu -
tional ar gu ment and ad ju di ca tion by: of fer ing ex am ples of the in ter pre ta -
tions given by other courts to more or less sim i lar pro vi sions; ex pos ing
judges to the nor ma tive weight of an evolv ing trans na tional value con -
sen sus and/or the cur rency of a widely fol lowed in ter pre tive ap proach;
en abling law yers and judges, through a con sid er ation of the dif fer ences
be tween their own con sti tu tion and those of oth ers, to de velop a more
ad e quate un der stand ing of their own sys tem and of the con tin gency of
the le gal cul ture within which it func tions; pro mot ing sub stan tive rea -
son ing and a cul ture of jus ti fi ca tion; open ing up cer tain in ter pre tive pos -
si bil i ties and fore clos ing oth ers; warn ing judges of past er rors and wrong 
turns; and as sist ing courts in se cur ing their in sti tu tional role.

1. The va lue of pre vious judg ments, or: a his tory of exam ples

Judges are in the habit of con sult ing case law. The au thor ity and
weight at tached to pre vi ous court de ci sions will, of course, de pend on
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34 See Klug, op. cit., nota 2, pp. 139-177.
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fac tors such as the par tic u lar le gal sys tem (whether it forms part of the
com mon-law or civil-law tra di tion), whether a cen tral ised or de cen tral -
ised sys tem of re view is fol lowed, and the place of a court within the ju di -
cial hi er ar chy. How ever, judges of ten find it valu able to con sult pre vi ous
de ci sions, even if they are not bound to fol low them. An ex am i na tion of
pre vi ous in ter pre ta tions of the same or sim i lar le gal rules and of the rea -
son ing pro cess em ployed by other judges has ob vi ous ben e fits: it serves
to shape the judge’s per cep tion of the range of le git i mate in ter pre ta tions
and out comes, con firm and add au thor ity to her own views on the mat ter, 
re fine her think ing, and/or alert her to po ten tial gaps and weak nesses in a 
par tic u lar in ter pre ta tion or line of ar gu ment.

The same con sid er ations ap ply to the con sul ta tion of com par a tive
con sti tu tional case law. The value of com par i son is most ob vi ous in the
in ter pre ta tion of con sti tu tional pro vi sions which have clearly been in flu -
enced by the law of foreign coun tries. For ex am ple, this would be the
case where the pro vi sion to be in ter preted in the South Af ri can Con sti -
tu tion bears a clear re sem blance to pro vi sions in the Ger man or Ca na -
dian Con sti tu tion, or has been influenced by ju di cial in ter pre ta tion in
those coun tries. But even in the ab sence of ev i dence of such di rect in flu -
ence, for eign case law may fa cil i tate the court’s task by pro vid ing it with 
a “his tory of ex am ples”35 and a con cep tual frame work for the in ter pre ta -
tion of con sti tu tional pro vi sions.

2. Embra cing a lar ger cons ti tu tio na list tra di tion

Con sti tu tional com par i son ex poses judges to the nor ma tive weight of
a per ceived emerg ing trans na tional value con sen sus. It af fords them the
op por tu nity to em brace in ter na tional con cep tions of “evolv ing stan dards
of de cency”, and to le git i mate their de ci sions with ref er ence thereto. The 
South Af ri can Con sti tu tional Court has, in cases deal ing with the con sti -
tu tion al ity of the death pen alty,36 cor po ral pun ish ment37 and the pro hi bi -
tion of ho mo sex ual sod omy,38 re ferred ex ten sively to the po si tion in
other dem o cratic so ci et ies. In each of these cases, the court came to the
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35 Van der Walt, op. cit., nota 11, p. 38.
36 S v Mak wan ya ne 1995 6 BCLR 665 (CC).
37 S v Wi lliams 1995 (7) BCLR 861 (CC) pa ras 26-50.
38 Na tio nal Coa li tion for Gay and Les bian Equa lity v Mi nis ter of Jus ti ce 1998 (12)

BCLR 1517 (CC) pa ras 39-57.
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con clu sion that the laws and prac tices in ques tion in fringed con sti tu -
tional rights, and could not be jus ti fied in an open and dem o cratic so ci -
ety. In the cor po ral pun ish ment case, the Court noted a “grow ing con sen -
sus in the in ter na tional com mu nity” that ju di cially im posed whip ping
“of fends so ci ety’s no tions of de cency and is a di rect in va sion of the right
which ev ery per son has to hu man dig nity”.39 The Con sti tu tion, in the view
of the Court, of fered South Af ri cans the op por tu nity to “join the main -
stream of a world com mu nity that is pro gres sively mov ing away from
pun ish ments that place an un due em pha sis on ret ri bu tion and ven geance
rather than on cor rec tion, prevention and the rec og ni tion of hu man
rights”.40

Re li ance on in ter na tional trends car ries cer tain risks —par tic u larly in
a coun try where there is a strong sense of the dis tinc tive ness of its con -
sti tu tional his tory and tra di tion, or where socio— eco nomic con di tions
or re li gious and cul tural value sys tems are be lieved to be dif fer ent from
those ob tain ing in con sti tu tional de moc ra cies which are usu ally held up
as ex em plary. That the South Af ri can Con sti tu tional Court is alive to
these dan gers, is ev i dent from the care ful man ner in which it has ne go ti -
ated the gap be tween the global text of constitutionalism and the lo cal
con text. The Court reg u larly stresses that, while due re gard must be had
to for eign law, it is the South Af ri can Con sti tu tion which must be in ter -
preted, and that its pro vi sions must be placed within the con text of South 
Af ri can so ci ety.41 In ad di tion, the Court has been care ful not to be seen
as priv i leg ing “West ern” con cep tions of de cency over, say, Af ri can con -
cep tions. For in stance, in the death pen alty case, the Court’s ref er ences
to the rea son ing of for eign courts and tri bu nals was held in bal ance by its 
re li ance on the in dig e nous Af ri can con cept of ubuntu, which was taken
to sig nal val ues of re spect, dig nity, com pas sion and sol i dar ity.42 The

HENK BOTHA348

39 S v Wi lliams para 39.
40 Para 50.
41 See eg S v Mak wan ya ne para 37; S v Wi lliams pa ras 50, 51.
42 S v Mak wan ya ne pa ras 130-131 (Chas kal son P), 223-227 (Lan ga J), 243-245, 250,

260 (Ma da la J), 263 (Maho med J), 307-309, 311, 313 (Mok go ro J). See also pa ras 258
(Ma da la J), 300, 304, 306 (Mok go ro J) and 371-383, 386-387 (Sachs J) on the im por tan ce
of in di ge nous and Afri can va lues. In S v Wi lliams pa ras 31-32, 34, the Court was able to
draw upon de ci sions of the Su pre me Courts of Na mi bia and of Zim bab we, in which it had
been held that cor po ral pu nish ment cons ti tu tes in hu man or de gra ding pu nish ment. See
also Chris tian Edu ca tion South Afri ca v Mi nis ter of Edu ca tion 2000 (10) BCLR 1051
(CC) pa ras 45-47.
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Court was thus able to down play the per ceived ten sion be tween its own
con struc tion of evolv ing stan dards of de cency and the wishes of the ma -
jor ity of South Af ri cans who, it had been ar gued, fa voured the re ten tion
of the death pen alty.43

3. Con tin gency and dif fe ren ce

It is some times claimed that ju di cial con sid er ation of com par a tive law 
is de fen si ble only to the ex tent that such law is com pa ra ble to that of the
home coun try44. This is true to the ex tent that courts should not place un -
crit i cal re li ance on for eign case law, but should care fully con sider the
sim i lar i ties and dif fer ences be tween the rel e vant con sti tu tional pro vi -
sions, as well as the place they oc cupy within the broader con text of
their re spec tive con sti tu tional sys tems. How ever, it would be a mis take
to as sume that it serves lit tle or no pur pose to con sult in ter pre ta tions of
con sti tu tional pro vi sions that ap pear to be sub stan tially dif fer ent from
one’s own. This is so for at least two rea sons. In the first place, if it is
true that all iden ti ties are re la tional, that we un der stand con cepts (eg.
equal ity or con sti tu tional su prem acy) in terms of what they are not (eg
ar bi trari ness or par lia men tary sov er eignty), we may of ten find it help ful
to con sider con sti tu tions and con sti tu tional pro vi sions quite dif fer ent
from our own. Con sider, for in stance, the role of the Con sti tu tion of the
United States in shap ing un der stand ings of the South Af ri can Con sti tu -
tion. I think it is fair to say that the Con sti tu tion of the United States has, 
in many re spects, served as a neg a tive model for con sti tu tional de vel op -
ment in South Af rica. The mean ing of con sti tu tional pro vi sions and the
spirit and ethos of the South Af ri can Con sti tu tion are of ten de fined in
contradistinction to the mean ing and un der ly ing phi los o phy of the United
States Con sti tu tion. It is, for in stance, of ten as serted that, un like the
United States Con sti tu tion, the South Af ri can Con sti tu tion does not seek
to erect a wall of sep a ra tion be tween church and state;45 does not treat
freedom of ex pres sion as a pre ferred free dom which nec es sar ily trumps
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43 See pa ras 87-89 (hol ding that pu blic opi nion is not de ci si ve of the cons ti tu tio na lity
of the death pe nalty). See also Klug, op. cit., nota 2, pp. 164-166.

44 See eg Van der Vyver “Cons ti tu tio nal Free Speech and the Law of De fa ma tion”,
112 SALJ, 1995, 572 at 594-595; Ma lan “Regs ver gely king in Fun da men te le-Reg te Li ti -
ga sie”, 60 THRHR, 1997, p. 214.

45 S v Law ren ce; S v Ne gal; S v Sol berg 1997 10 BCLR 1348 (CC) pa ras 99-102.
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con flict ing rights;46 is not a “char ter of neg a tive lib er ties”, but im poses
pos i tive du ties on the state,47 should not be in ter preted to af ford dif fer ent
lev els of scru tiny to dif fer ent rights;48 and can not be in ter preted to sanc -
tion the crim i nal pro hi bi tion of gay sod omy.49 Par a dox i cally, com par i son 
with the United States of ten serves to sensi tise South Af ri can con sti tu -
tional in ter pret ers to the unique fea tures of their own con sti tu tional text
and con text. To para phrase Michelman,50 the fact that the draft ers of a
con sti tu tion de clined to adopt a cer tain fa mil iar for mu la tion or tex tual
struc ture, can be just as re veal ing as the re cep tion of el e ments of a for -
eign con sti tu tion into one’s own.

Sec ondly, com par i son with le gal sys tems that are ma te ri ally dif fer ent
from our own, gives us a better sense of the con tin gency of our own le -
gal cul ture. It en ables us to un earth some of the hid den as sump tions and
unarticulated pre mises that shape our re sponses to le gal prob lems, and to 
ques tion the log i cal ne ces sity of cer tain links or in fer ences that we nor -
mally take for granted.51 This is par tic u larly im por tant in a coun try like
South Af rica, where the Con sti tu tion’s transformative as pi ra tions are of -
ten frus trated by the le gal is tic and con ser va tive mindset of law yers and
judges.52

4. Subs tan ti ve rea so ning and jus ti fi ca tion

Lorraine Weinrib’s anal y sis of the post war con sti tu tional con cep tion
sug gests that the new comparativist sen si bil ity is part and par cel of a
broader in ter pre tive ap proach, which is char ac ter ised by a com mit ment
to sub stan tive —as op posed to formalistic— le gal rea son ing and which
sub jects ex er cises of pub lic power to the de mand for jus ti fi ca tion. The
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46 S v Ma ma bo lo (E TV, Bu si ness Day and the Free dom of Expres sion Insti tu te Inter -
ve ning) 2001 (5) BCLR 449 (CC) para 41; Khu ma lo v Ho lo mi sa 2002 (8) BCLR 771 (CC) 
pa ras 25, 42-44.

47 Car mi che le v Mi nis ter of Sa fety and Se cu rity 2001 10 BCLR 995 (CC) para 45.
48 Chris tian Edu ca tion South Afri ca v Mi nis ter of Edu ca tion 2000 (10) BCLR 1051

(CC) pa ras 29-31.
49 Na tio nal Coa li tion for Gay and Les bian Equa lity v Mi nis ter of Jus ti ce 1998 (12)

BCLR 1517 (CC) pa ras 53-55.
50 P. XVIII.
51 See Cu rran “Dea ling in dif fe ren ce: com pa ra ti ve law’s po ten tial for broa de ning le -

gal pers pec ti ves”, 46 Ame ri can Jour nal of Com pa ra ti ve Law, 1998,  p. 657.
52 See Kla re “Le gal Cul tu re and Trans for ma ti ve Cons ti tu tio na lism”, 14 SAJHR,

1998,  p. 146.
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point of constitutional com par i son can not be to find the an swers to le -
gal ques tions in com par a tive ma te ri als, or to blindly fol low for eign
law. (This is ev i dent from the fact that de ci sions of for eign courts do
not con sti tute le gally bind ing pre ce dent, and that courts of ten find the 
rea son ing of a for eign court that is lower down in the ju di cial hi er ar chy 
of its coun try, more persuasive than that of a higher court).53 The point
is, rather, to in quire whether the court can ben e fit from the rea son ing
em ployed by for eign courts, with due re gard to sim i lar i ties and dif fer -
ences in the text and struc ture of the re spec tive con sti tu tions, the broader 
le gal sys tem and cul ture, and the so cial and his tor i cal con text. The em -
pha sis should there fore be on the per sua sive ness of the other court’s rea -
son ing and a proper contextualisation of its judg ment. By ex ten sion, this
also re quires the court to in quire into the val ues un der ly ing the own con -
sti tu tion and the so cial and his tor i cal con text within which it func tions.

Com par a tive law is also rel e vant to an in quiry into the jus ti fi ca tion off-
fered for a fun da men tal-rights lim i ta tion. A show ing that sim i lar re stric -
tions are in place in other con sti tu tional de moc ra cies may fa cil i tate the
state’s task of es tab lish ing the pro por tion al ity of the lim i ta tion. Con ver-
sely, it will be more dif fi cult for the state - or other party re ly ing on the
justifiability of the lim i ta tion - to jus tify it if less re stric tive means are used
to achieve the same pur pose in a num ber of other dem o cratic so ci et ies.54

5. Pos si bi lity and cons traint

It should be clear from the dis cus sion so far55 that com par a tive law
serves both to con strain the range of le git i mate in ter pre ta tions and
outcomes, and to cre ate dif fer ent in ter pre tive pos si bil i ties which en able
dif fer ent con sti tu tional imag i na tions to con tend with each other. Com par a -
tive anal y sis will some times delegitimate cer tain in ter pre tive pos si bil i ties,
for in stance, where there is ev i dence of a grow ing trans na tional con sen -
sus that a cer tain prac tice is un ac cept able. At other times, it may al low
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53 See Ma lan, op. cit., nota 44, p. 229.
54 Cf the dis sen ting judg ment of O’Re gan J in Hark sen v Lane NO 1997 11 BCLR

1489 (CC) pa ras 105-110 (fact that all the ju ris dic tions sur ve yed, ex cept one, re gu la te the
law of in sol vency wit hout re lian ce on si mi larly in va si ve mea su res, ta ken as an in di ca tion
that li mi ta tion is not jus ti fia ble).

55 See 2.2 abo ve. See also 3.2 abo ve on the cons trai ning role of com pa ra ti ve law. 
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judges to move be yond their ini tial im pres sion that a par tic u lar in ter pre -
ta tion is in es cap able, and open up alternative in ter pre tive pos si bil i ties56.

Häberle pro vides im por tant in sights into the ca pac ity of com par a tive
law to en rich con sti tu tional ar gu ment and to open up new in ter pre tive
pos si bil i ties57. He re fers to com par a tive law as a “fifth method” of con sti -
tu tional in ter pre ta tion which, in the mod ern con sti tu tional state, sup ple -
ments the four “clas si cal” meth ods of in ter pre ta tion iden ti fied by
Savigny, namely tex tual, sys tem atic (or con tex tual), his tor i cal and te le o -
log i cal (or pur pos ive) in ter pre ta tion. The dy namic in ter ac tion be tween
these modes of in ter pre ta tion —and the im pos si bil ity of sys tema tis ing
them within a strict hi er ar chy— re sults in in ter pre tive plu ral ism and en -
ables com mu ni ties and in ter est groups to ad vance dif fer ent so cial vi sions 
as con sti tu tion ally com pat i ble. It is to be ex pected that the ad di tion of
com par a tive anal y sis to the ex ist ing modes of in ter pre ta tion will re sult in 
a shift of forces in the “forcefield” of con sti tu tional law. This may fur -
ther re sult in chal lenges to the in ter pre tive com pla cency of law yers, ac a -
dem ics and judges, and re kin dle a sense of the open ness of le gal mean -
ing and the contestability of re ceived wis dom.

6. A his tory of errors

André Van der Walt ar gues that com par a tive law pro vides us with a
“his tory of er rors”: while it can not tell us def i nitely what we should do,
it of ten alerts us to the mis takes made by oth ers, and thus pro vides valu -
able guid ance as to what we should not do.

Courts are ge ne rally less in cli ned to fo llow fo reign de ci sions that are
dis cre di ted in their home coun tries, or are thought to rest upon stan dards
that are un prin ci pled or dif fi cult to apply.58 They are even less li kely to
fo llow de ci sions or in ter pre ti ve ap proa ches that are be lie ved to have
spar ked a cons ti tu tio nal cri sis in their home coun tries. Such de ci sions of -
ten exer ci se a po wer ful hold on the cons ti tu tio nal ima gi na tion, and are
tur ned into a ne ga ti ve mo del of cons ti tu tio nal de ve lop ment.
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56 Van der Walt Cons ti tu tio nal Pro perty Clau ses 38 wri tes that com pa ra ti ve analy sis
can pro vi de us with a “his tory of pos si bi li ties”. See also Mi chel man, “Fo re word”, in Van
der Walt Cons ti tu tio nal Pro perty Clau ses: a Com pa ra ti ve Analy sis, cit., nota 11,  p. XIX.

57 Häber le, op. cit., nota 10, 916ff; Rechtsver glei chung im Kraft feld des Ver fas -
sungsstaa tes (1992).

58 See eg Du Ples sis v De Klerk 1996 5 BCLR 658 (CC) para 34 (Ken trid ge AJ), 109
(Acker mann J) (re fe rring to aca de mic cri ti que of She lley v Krae mer 334 US 1 (1948).
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Some times, judges jus tify a de ci sion not to in ter vene, or to give a par -
tic u lar right (usu ally lib erty rights) a re stric tive in ter pre ta tion, with ref er -
ence to for eign ex am ples of the usur pa tion by judges of leg is la tive
power, and the dire con se quences it had for constitutionalism and the le -
git i macy of the ju di ciary in those coun tries. By far the best known of
these nar ra tives of ju di cial trans gres sion is that of the Lochner era in the
United States. Sujit Choudry59 shows that the his tory of the Lochner era
has had a pro found in flu ence on the de vel op ment of Ca na dian con sti tu -
tional law. In South Af rica, too, the spec tre of Lochner has been in voked 
to delegitimate in ter pre ta tions which, it is ar gued, would dis guise
judges’ own political and ideo log i cal pref er ences as con sti tu tion ally
man dated, or which would se ri ously im pede the state in the dis charge of
its reg u la tory and redistributive func tions.60

7. Se cu ring the courts’ ins ti tu tio nal role

Klug ar gues in his study of South Af rica’s con sti tu tional tran si tion
that the ju di ciary in a newly es tab lished con sti tu tional de moc racy is in a
pre car i ous sit u a tion: on the one hand, it is vested with vast con sti tu tional 
pow ers; on the other, it is in sti tu tion ally weak and of ten dis trusted by
cer tain sec tions of the pop u la tion. Ac cord ing to Klug, South Af rica’s
Con sti tu tional Court has shown great skill in the way it has es tab lished
its au thor ity as fi nal ar bi ter of the Con sti tu tion while, at the same time,
re frain ing from ac tion that was likely to put it on a col li sion course with
the leg is la ture or ex ec u tive.

The Court has made clever use of com par a tive anal y sis in at tempt ing
to ne go ti ate the con flict ing in sti tu tional de mands made upon it. Com par -
a tive law some times as sists the Court in dis tin guish ing ar eas in which in -
ter ven tion is ap pro pri ate, from ar eas in which def er ence should be paid
to the other branches of gov ern ment. I have al ready re ferred to the use of 
cau tion ary tales of ju di cial trans gres sion to justify def er ence in cer tain
ar eas.61 Courts are also more in clined to de fer to the pol icy choices of the 
leg is la ture and ex ec u tive in ar eas in which for eign courts al low the po lit -
i cal branches a con sid er able dis cre tion. In a case in volv ing the con sti tu -
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59 “The Loch ner era and com pa ra ti ve cons ti tu tio na lism”, Jour nal of Inter na tio nal
Cons ti tu tio na lism (fort hco ming), 2003.

60 See eg Fe rrei ra v Le vin NO 1996 1 BCLR 1 (CC) para 182.
61 See 3.6 abo ve.
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tion al ity of a ban on pros ti tu tion,62 the Court noted that the re sponses of
open and dem o cratic so ci et ies to the prob lems as so ci ated with pros ti tu -
tion “vary enormously”, and that “[t]he is sue is gen er ally treated as one of 
gov ern men tal pol icy ex pressed through leg is la tion rather than one of con -
sti tu tional law to be de ter mined by the courts”63. A find ing of un con sti tu -
tion al ity would be in ap pro pri ate in a case in which the lim i ta tion in ques -
tion is not se vere and is de signed to achieve im por tant pur poses, and
where —as is ev i denced by the wide va ri ety of re sponses of open and
dem o cratic so ci et ies— “peo ple may rea son ably dis agree as to the most ef -
fec tive means for the achievement of those purposes”.64

IV. CONCLUDING REMARKS

In this pa per, I have ex plored the pos si bil i ties of com par a tive con sti tu -
tional law. I have ar gued that the grow ing con ver gence be tween na tional
con sti tu tional sys tems pro vides law yers and judges with the op por tu nity
to en rich con sti tu tional ar gu ment through com par a tive anal y sis. How -
ever, I have also made a few cau tion ary re marks. It is my be lief that our
sense of ex hil a ra tion at the pos si bil i ties of com par a tive law should be
tem pered by a crit i cal sen si bil ity. What is re quired is a sus pi cion of
“grand nar ra tives” which make cur rent con sti tu tional un der stand ings ap -
pear nat u ral and nec es sary, and an aware ness of the so cial and his tor i cal
con tin gency of “global constitutionalism” and the power relations within 
which it is en meshed.

What is fur ther re quired is a de tailed anal y sis of the ways in which
courts en gage with com par a tive ma te ri als. Even on a su per fi cial over -
view of South Af ri can case law, it is clear that the crit i cal pos si bil i ties of 
com par a tive anal y sis are not al ways real ised. Al though the Con sti tu -
tional Court gen er ally uses com par a tive ma te ri als not as au thor ity for a
par tic u lar stand point, but to de velop lines of ar gu ment and to en gage
with the South Af ri can con text, there are de ci sions in which for eign law
is in voked to pre clude, rather than to fa cil i tate, rea son able debate,65 or in
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62 Jor dan v S 2002 (11) BCLR 1117 (CC).
63 Para 90.
64 Para 94.
65 Cf. Wool man and Da vis, “The Last Laugh: Du Ples sis v De Klerk, Clas si cal Li be -

ra lism, Creo le Li be ra lism and the Appli ca tion of Fun da men tal Rights un der the Inte rim
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which the po si tion in for eign coun tries is clearly over sim pli fied,66 or
in which the Court merely as serts that the po si tion in South Af rica is dif -
fer ent from those in for eign coun tries, with out at tempt ing to ex plain the
rel e vant dif fer ences.67 De ci sions such as these re mind us of the dif fi cul -
ties at tend ing com par a tive anal y sis. They should also alert us to the dan -
gers in her ent in the de vel op ment of a new comparativist or tho doxy.
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and Fi nal Cons ti tu tions”, 12 SAJHR , 1996, 361 at 368-371 for a cri ti que of the use of fo -
reign law in Du Ples sis v De Klerk.

66 See ibi dem.
67 Cf the Court’s re jec tion in S v Mak wan ya ne, of the li mi ta tion test which was laid

down by the Ca na dian Su pre me Court in R v Oa kes.
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