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SUMMARY: I. Re solv ing col lec tive la bor dis putes in the pri vate sec tor. 
II. Dis pute res o lu tion in the pub lic sec tor. III. Dis pute res o lu tion in

in di vid ual em ploy ment con tracts.

Al ter na tive dis pute res o lu tion, or ADR is touted as the mir a cle med i cine
for all man ner of dis putes north of the Bor der, even in crim i nal cases, ex -
cept there it is called plea bar gain ing, and there it is some times sub ject to 
ques tion. It is most dis cussed and praised in re solv ing dis putes in em -
ploy ment, both col lec tive dis putes and in di vid ual dis putes in em ploy -
ment re la tions.

Al ter na tive dis pute res o lu tion-al ter na tive to what? Al ter na tive to courts
and to eco nomic com bat. Re solv ing dis putes in the courts is too slow and
costly, as law yers play their elab o rate pro ce dural games and judges take
months to an nounce de ci sions. Those de ci sions are of ten ap pealed for
more cy cles of law yers’ games and judges de layed opin ions. Eco nomic
com bat —strikes, pick et ing and boy cott— may bring quicker res o lu tion
than the courts, but is even more costly, and the re sults re flect the rel a tive
eco nomic strength of the com bat ants, not the jus tice or fair ness of their
claims. We all seek better ways of re solv ing dis putes than through courts
or eco nomic com bat.

My pur pose here is to de scribe the al ter na tives that we in the United
States have de vel oped for re solv ing dis putes be tween em ploy ers, un ions
and in di vid ual work ers. Since I have been al lot ted 30 min utes rather than a
week, I can only out line those al ter na tives. First, we must dis tin guish be -
tween dis putes in the pri vate sec tor and dis putes in the pub lic sec tor, for
the prob lems and the mech a nisms to solve them are some what dif fer ent.
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Sec ond, we must dis tin guish be tween set tling col lec tive dis putes be tween
un ions and em ploy ers and set tling dis putes be tween an in di vid ual em -
ployee and his or her em ployer.

I. RESOLVING COLLECTIVE LABOR DISPUTES

 IN THE PRIVATE SECTOR

1. Ma king of the co llec ti ve agree ment

Let me be gin with col lec tive la bor dis putes be tween un ions and em ploy -
ers in the pri vate sec tor. Here we must sep a rate dis putes over the mak ing of a 
col lec tive agree ment and dis putes over the in ter pre ta tion and ap pli ca tion of
the col lec tive agree ment. In the mak ing of a col lec tive agree ment there is a
fun da men tal prem ise, holy writ if you will, that the agree ment should be
made by the par ties through free col lec tive bar gain ing. The gov ern ment has
no voice in its terms —There is no com pul sory ar bi tra tion, and the par ties al -
most never agree to ar bi tra tion—. Even in so-called na tional emer gency
strikes, the gov ern ment in ter venes only to post pone the strike 80 days and
hold a strike vote. If no agree ment is reached, the strike can go on. Con -
gress may pass a stat ute pre scrib ing terms but that has oc curred only two
times in 55 years, and both in volved the rail roads.

The ul ti mate method of re solv ing dis putes over writ ing the terms of a
col lec tive agree ment is eco nomic com bat —the strike—. The al ter na tive is 
me di a tion to help the par ties to reach an agree ment. The fed eral gov ern -
ment pro vides me di a tors through the Fed eral Me di a tion and Con cil i a tion
Ser vice (FMCS), and states also have me di a tion ser vices. Ei ther fed eral or
state me di a tors are in volved in al most ev ery strike or threat ened strike of
con se quence. They do not vol un teer, they must be in vited in by one of the
par ties, but there are pub lic pres sures on the par ties to ask for me di a tion in
or der to dem on strate that they have ex hausted all pos si bil i ties of arriving at 
an agreement before resorting to com bat.

The me di a tors are gen er ally full time pub lic ca reer em ploy ees with pro -
fes sional train ing and ex pe ri ence. They are not po lit i cal ap point ees; they
are not guided by any gov ern ment pol icy other than help ing the par ties
find a so lu tion on which they can agree. They may pro pose so lu tions
which they think might be ac cept able, and they may urge one or both of the 
par ties to ac cept a so lu tion, but they must pre serve their neu tral ity, and
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they have no le ver age to press the par ties to agree, other than moral sua -
sion.

How suc cess ful is me di a tion? It is dif fi cult to mea sure and de pends on
many fac tors. The me di a tor can sug gest com pro mise so lu tions which the
par ties have not thought of, or have hes i tated to sug gest for fear of look ing
weak. He or she may per suade one or both of the par ties to re treat from un -
rea son able de mands, or ed u cate the par ties as to prac tices in the in dus try,
or sug gest so lu tions that oth ers have agreed on. Al though they can not
com pel the par ties to be rea son able or to agree, they have of ten proven
very use ful in help ing the par ties to come to agree ment. Ul ti mately, the
suc cess of me di a tion de pends on the will ing ness of the par ties to com pro -
mise and their de sire to reach an agreement rather than resort to economic
combat.

2. Inter pre ting and ap plying the co llec ti ve agree ment

When we turn to dis putes which arise dur ing the term of the col lec tive
agree ments, there is a to tally dif fer ent pro cess of dis pute res o lu tion —the
griev ance pro ce dure with fi nal re sort to ar bi tra tion—. Col lec tive agree -
ments in the U.S. have three char ac ter is tics which frame the sys tem of dis -
pute res o lu tion. First, the col lec tive agree ment cus tom arily in cludes mul ti -
ple pro vi sions reg u lat ing nearly ev ery as pect of the em ploy ment
re la tion ship —pro mo tions, dis charges, re duc tions in force, over time, hol i -
days, va ca tions, sev er ance pay, pen sions, med i cal in sur ance etcetera— all
cre at ing le gally bind ing ob li ga tions. Sec ond, col lec tive agree ments typ i -
cally in clude a no-strike, no-lock out pro vi sions le gally pro hib it ing eco -
nomic com bat dur ing the pe riod of the con tract. Third over 95% of col lec -
tive agree ments cre ate a griev ance pro ce dure end ing in bind ing ar bi tra tion
to re solve dis putes aris ing un der the col lec tive agree ment. Thus, the par -
ties agree that ar bi tra tion shall be the al ter na tive to the courts or to eco -
nomic com bat.

I would em pha size that the ar bi tra tion pro vi sions in col lec tive agree -
ments typ i cally limit the ar bi tra tor to “in ter pret ing and ap ply ing the terms
of the col lec tive agree ment”, fre quently un der lin ing this lim i ta tion by add -
ing that the ar bi tra tor “shall not add to sub tract from or oth er wise mod ify
the terms of the collective agreement”.
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Ar bi tra tion is only the fi nal step in the dis pute res o lu tion pro cess. Typ i -
cally, the col lec tive agree ment cre ates a griev ance pro ce dure. Any em -
ployee who feels wronged may file a griev ance with his shop stew ard, a
fel low em ployee elected or ap pointed by the un ion. The shop stew ard
takes up the prob lem with the em ployee’s fore man, if they can not reach an 
agree ment, the un ion ap peals it up to the fore man’s su per vi sor, who then
dis cusses it with the shop com mit tee. If they can not re solve the prob lem, it 
pro ceed to higher lev els of man age ment and the un ion. If no res o lu tion is
reached at the top level, it then goes to ar bi tra tion.

Who are the ar bi tra tors? They are pri vate per sons, cho sen by the par ties
—law yers, col lege pro fes sors, re tired judges, priests, rab bis— any one mu -
tu ally ac cept able to the em ployer and the un ion. The Fed eral Me di a tion
and Con cil i a tion, equiv a lent state agen cies and a num ber of pri vate agen -
cies, like the Amer i can Ar bi tra tion As so ci a tion, main tain lists of qual i fied
ar bi tra tors. They will pro vide a lists of seven or nine ar bi tra tors to the par -
ties, and the par ties strike the names of those they do not want. If none re -
main, an other list is sup plied, and strik ing is re peated. If, af ter two or three
lists fail to pro duce a mu tu ally ac cept able ar bi tra tor, a fi nal list of seven or
nine ar bi tra tor is sent to the par ties, and the par ties al ter nately strike names
un til only one is left, who then be comes the ar bi tra tor. The par ties may
agree on a per son as a per ma nent ar bi tra tor to han dle all of their griev -
ances, and he con tin ues so long as he re mains ac cept able to both par ties. If
ei ther party be comes dis sat is fied with him at any time he can be im me di -
ately ter mi nated and be re placed by an other ar bi tra tor ac cept able to the
par ties.

The ar bi tra tor ar ranges with the par ties a time and place for a hear ing,
fre quently in a mo tel or some neu tral place. The hear ing is in for mal, not
bound by rules of ev i dence or other pro ce dures of a court or ad min is tra tive
tri bu nal. Doc u ments or ex hib its may be pre sented, wit nesses tes tify and
are cross ex am ined, and the ad vo cates make their ar gu ments orally, of ten
sup ple mented by writ ten briefs. Of ten no steno graphic tran script is made,
the ar bi tra tor and the par ties re ly ing on their notes. The hear ing may be
much more of a dis cus sion than a trial, with the par ties in for mally stat ing
their po si tions and the ar bi tra tor ask ing ques tions to clar ify the prob lem
The ad vo cates need not be law yers, and of ten are the per son nel man ager
and a un ion of fi cer, though the em ployer is more likely than the un ion to
use a law yer. The hear ing of a dis pute may take only a cou ple of hours if it
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con cerns in ter pre ta tion of he agree ment and the facts are not in dis pute. A
dis charge case may take one or two days. Only com pli cated cases with
many wit nesses take more than two or three days.

Nor mally, the ar bi tra tor does not make a de ci sion at the hear ing, but
within 30 days sub mits a writ ten opin ion stat ing the facts as he sees them,
dis cuss ing the is sues, ex plain ing his rea sons for his re sult, and is su ing his
award. The opin ion may be two or twenty pages, de pend ing on the na ture
of the dis pute and the ar bi tra tor’s en chant ment with his own words. The ar -
bi tra tor’s de ci sions are not bind ing pre ce dents for fu ture cases, though
they may be highly per sua sive.

The ar bi tra tor’s de ci sion can be chal lenged in court, but such chal lenges 
are not com mon, less than one in a hun dred are chal lenged, and most chal -
lenges do not suc ceed. The stan dard for ju di cial re view of ar bi tra tion
award, stated by the Su preme Court, is that the award should be up held “so
long as it draws its es sence from the con tract.” In more un der stand able
terms, if the ar bi tra tor pur ports to look to the con tact and rely on it rather
than solely his own sense of jus tice, the de ci sion will be up held, even
though the court dis agrees with his in ter pre ta tion or con sid ers it un rea son -
able. Most courts are very re luc tant to over rule the ar bi tra tor; their logic is
two fold: The court can not know as much as the ar bi tra tor about the em -
ploy ment sit u a tion and the “law of the shop”. The par ties have agreed to
have the de ci sion made by an ar bi tra tor rather than a judge and they have
chosen the arbitrator, so they should be bound by his decision. 

3. Cru cial Cha rac te ris tics of Grie van ce Arbi tra tion

The griev ance pro ce dure with fi nal re sort to ar bi tra tion has been a most
suc cess ful method of dis pute res o lu tion in re solv ing griev ances un der col -
lec tive agree ments. This, I be lieve, is due to five char ac ter is tics.

First, the struc tured griev ance pro ce dure solves most of the dis putes.
The par ties meet and dis cuss the griev ance on two or three or more lev els.
These meet ings are held reg u larly to dis cuss all kinds of prob lems and the
par ties get ac cus tomed to working out so lu tions. Learn ing how to agree on
small prob lems car ries over to agreeing on more sub stan tial prob lems. Al -
though hard sta tis tics are not avail able, on av er age not more than one out
of ev ery hun dred griev ances go to ar bi tra tion, ninety nine are set tled by
agree ment in the griev ance pro ce dure. Where re la tions be tween the par ties 
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are good, there may be few ar bi tra tions, some times none in sev eral years;
all of their dis putes are re solved in the griev ance pro ce dure. Where re la -
tions are an tag o nis tic and the par ties stub born, ar bi tra tions may be a
weekly af fair. The num ber of ar bi tra tions de pends on the will ing ness of
both par ties to com pro mise and agree in the grievance procedure. All their
disputes are resolved in the grievance procedure.

Sec ond, ar bi tra tion works well, be cause the ar bi tra tor is gen u inely neu -
tral, nei ther pro-un ion nor pro-man age ment. He is cho sen by mu tual agree -
ment of the par ties, and if ei ther un ion or man age ment feels he is par tial, he 
will soon cease be ing se lected as an ar bi tra tor. One or even both par ties
may be un happy with a par tic u lar award, but they do not con clude that the
ar bi tra tor is par tial. They ac cept the un fa vor able de ci sion as the ar bi tra -
tor’s hon est judg ment, and will of ten se lect the same ar bi tra tor again for a
sub se quent dis pute.

Third, al though the ar bi tra tor is lim ited to in ter pret ing and ap ply ing the
con tract, most ar bi tra tors do not do not in ter pret with tech ni cal ri gid ity,
look ing only at the bare words. Most ar bi tra tors look to the in tent and pur -
poses of the par ties, with an aware ness that the par ties must live with the
de ci sion and con tinue to op er ate the busi ness. The ar bi tra tor searches for a
so lu tion that keeps within the words of the con tract and in tent of the par -
ties, but that will en able the parties to live and work together.

Fourth, ar bi tra tion of griev ances is suc cess ful be cause the es tab lished
prac tice is that ar bi tra tors write opin ions jus ti fy ing their find ings of fact
and the rea sons for their in ter pre ta tion of the con tract. This serves two pur -
poses. The par ties know and un der stand why the ar bi tra tor ar rived at his
re sult. The loser may not be per suaded by the ar bi tra tor’s ar gu ment, but
will know that he has given the prob lem care ful thought, that the ar bi tra tor
has rea sons for his re sult. This makes the un fa vor able de ci sion more ac -
cept able. The writ ten opin ion serves an other valu able pur pose. The ar bi -
tra tor knows that the par ties will study his opin ion, and that com pels the ar -
bi tra tor to crit i cally ex am ine his own rea son ing. The very pro cess of
writ ing the opin ion re quires re flec tion, and putt ing the words on pa per re -
quires ad di tional con sid er ation which re veal er rors in ini tial in tu itive re ac -
tions.

Fifth, griev ance ar bi tra tion has served to cre ate an ac cepted law of the
work place be cause of pub lished ar bi tra tion opin ions. Ar bi tra tion is le gally 
de clared to be con fi den tial, and this prin ci ple is fol lowed in com mer cial ar -
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bi tra tion. But in griev ance ar bi tra tion it is a pa per rule, largely ig nored in
prac tice. Most par ties will agree that the de ci sions can be pub lished, and
there are two com mer cial pub lish ers which each pub lish hun dreds of ar bi -
tra tion de ci sions ev ery year. These are elab o rately in dexed, so it is pos si ble 
to find ar bi tra tion de ci sions in sim i lar cases on al most any point. Al though
these are not bind ing pre ce dents, even for the same ar bi tra tor in a sim i lar
case, they may be very per sua sive to other ar bi tra tors. The par ties in their
ar gu ments and their briefs will cite sim i lar cases, and ar bi tra tors in de cid -
ing cases may look published cases to see how other arbitrators have dealt
with the problem.

As a re sult of pub lished opin ions, gen er ally ac cepted prac tices and prin -
ci ples are es tab lished as to how col lec tive agree ments should be in ter preted,
how gaps should be filled and how am bi gu ities should be re solved. For ex -
am ple, the col lec tive agree ment may pro vide that in pro mo tions where se -
nior ity and merit and abil ity are rel a tively equal, se nior ity shall pre vail. It
has be come gen er ally ac cepted that un less the ju nior em ployee is “head and
shoul ders” above the se nior em ployee, se nior ity should con trol. If a su per vi -
sor gives an or der which the worker be lieves is im proper, ar bi tra tors al most
uni formly rule that the worker must obey and file a griev ance, un less obey -
ing would cre ate a risk of se ri ous in jury. Va ca tion pay is con sid ered a ben e fit 
earned dur ing the year pre ced ing the va ca tion, so that if the em ployee dies
be fore va ca tion time his widow will be en ti tled to par tial va ca tion pay. If
the pre scribed pro ce dure for dis ci plin ing an em ployee is not fol lowed, the
dis ci pline is voided even though the em ployee is guilty.

Col lec tive agree ments have pro vi sions stat ing sim ply, an em ployee
shall not be dis missed with out just cause. Ar bi tra tors, in in ter pret ing “just
cause”, have es tab lished a num ber of prin ci ples and guides, both pro ce -
dural and sub stan tive, which are gen er ally ac cepted and fol lowed. The re -
sult is a body of la bor ar bi tra tion law —law of the work place— non-bind -
ing but in flu en tial, which pro vides guides to em ploy ers, un ions and
ar bi tra tors.

II. DISPUTE RESOLUTION IN THE PUBLIC SECTOR

Dis pute res o lu tion in the mak ing of col lec tive agree ments in the pub lic
sec tor is quite dif fer ent, be cause there is an un der ly ing as sump tion that
pub lic em ploy ees should not be al lowed to strike. How ever, pub lic em -
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ploy ees, do in fact strike, even though it is il le gal and en forc ing the law
against strik ing can be awk ward. When teach ers struck il le gally, the judge
sent them to jail, but then there was no one to teach the chil dren. The
court’s so lu tion was to re lease the teach ers in the morn ing for the school
day and re quire them to re turn to jail at night a so lu tion which made the law 
a laugh ing stock, dis cred it ing the law and law en force ment in the eyes of
the children.

In a cou ple of states, ar bi tra tion is sub sti tuted gen er ally for the strike,
and in al most all states ar bi tra tion is re quired in dis putes in volv ing po lice,
firefighters and prison guards. In a few states all but po lice, firefighters and 
prison guards have lim ited right to strike. How ever, in most there is no
right to strike and no ar bi tra tion. Other forms of dis pute res o lu tion are gen -
er ally man dated. Com pul sory me di a tion may be im posed and man da tory
fact find ing may be re quired. In fact find ing, a neu tral is ap pointed who
holds a hear ing and is sues a pub lic re port stat ing the is sues in dis pute with
the facts and ar gu ments of the par ties. The fact finder may make rec om -
men da tions as to how the dis pute should be re solved. Those rec om men da -
tions are not bind ing, but are in tended to put pub lic pres sure on the par ties
to set tle. If the par ties do not reach agree ment, the pub lic em ployer uni lat -
er ally im poses its terms, and the un ion has lit tle choice to ac cept those
terms or en gage in an il le gal strike.

Ar bi tra tion, where it is man dated, is gen er ally suc cess ful, for the par ties
ac cept the award. Strikes by po lice, firefighters, and prison guards al most
never oc cur. The other pro ce dures have lim ited ef fec tive ness; fact find ing
seems to gen er ate lit tle ad di tional pres sure on the par ties to come to agree -
ment. It is of ten con sid ered by one or both of the par ties as only a le gally
re quired rit ual. Where strikes are pro hib ited, the un ion most of ten un will -
ingly sur ren ders rather than strike illegally.

Griev ance pro ce dures and ar bi tra tion in the pub lic sec tor is es sen tially
the same as in the pri vate sec tor. The main dif fer ence is that griev ance dis -
putes in the pub lic sec tor may in volve, di rectly or in di rectly, stat u tory pro -
vi sions, par tic u larly civil ser vice reg u la tions and pen sion pro vi sions, As a
re sult, the ar bi tra tor is not strictly lim ited to in ter pret ing the col lec tive
agree ment. Be cause pub lic em ployee bar gain ing at the state and lo cal level 
is gov erned by state law, The Su preme Court’s lim ited re view of ar bi tra -
tion awards is not ap pli ca ble, and state courts gen er ally are more ready to

CLIDE SUMMERS302

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/Qm4nvo



de clare an ar bi tra tion award in valid, par tic u larly if in ter pre ta tion of stat u -
tory or civil ser vice reg u la tions are in volved.

III. DIS PU TE RE SO LU TION IN INDI VI DUAL

EMPLOY MENT CON TRACTS

Ar bi tra tion in in di vid ual em ploy ment con tracts, as con trasted with col -
lec tive bar gain ing con tracts, is now a most rap idly grow ing and con tro ver -
sial form of al ter na tive dis pute res o lu tion. It is sig nif i cantly dif fer ent from
griev ance ar bi tra tion. The main source of that dif fer ence and the prob lems it
pres ents is that in the United States the ba sic gen eral rule is that, in the ab -
sence of a spe cific con tract pro vi sion or spe cial stat ute, em ploy ment is at
will. Un der em ploy ment at will, an em ployee can be dis charged at any time
with out no tice, and as the courts say “for good rea son, bad rea son or no rea -
son at all”. Also an em ployer can uni lat er ally change the terms and con di -
tions of em ploy ment at any time with out any dis cus sion or any rea sons.

There is no stat ute re quir ing just cause for dis charge, no stat u tory right
to va ca tion or paid hol i days, no right to med i cal in sur ance or sev er ance
pay. As a re sult, there is no need for dis pute res o lu tion pro ce dures on of
these mat ters be cause em ploy ees can not dis pute the employer’s decisions.

Em ploy ees, how ever, have lim ited stat u tory pro tec tion. Un der the Civil
Rights Law, em ploy ers can not dis crim i nate in hir ing, terms and con di -
tions of em ploy ment, pro mo tion or dis charge be cause of race, sex, re li -
gion, age or dis abil ity, and must give em ploy ees leave with out pay for
preg nancy, child birth or ill ness of a mem ber of the fam ily. Un der the
Wage-Hour Law em ploy ees are also en ti tled by stat ute to min i mum wages
and time and one half for hours over forty in a week. These stat u tory right
are en force able by in di vid ual suits in court.

Em ploy ers have found these suits ex pen sive and ju ries fre quently award 
large dam ages. To es cape these law suits, em ploy ers have sought ref uge in
ar bi tra tion pro vi sions in in di vid ual em ploy ment con tracts. The ar bi tra tion
clauses typ i cally pro vide that all dis putes, con trac tual or stat u tory re lat ing
to the em ploy ment shall be sub mit ted to ar bi tra tion These ar bi tra tion
clauses are not ne go ti ated pro vi sions vol un tarily agreed upon by the em -
ployee, but are rather im posed uni lat er ally by the em ployer. The em ployer
con structs the ar bi tra tion pro cess, writes it into the em ploy ment con tract,
and pres ents it to the em ployee on a take or leave it ba sis —ac cept the em -
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ployer’s ar bi tra tion pro vi sions or not work—. The em ployee has no re al is -
tic choice but to agree these “man da tory ar bi tra tion” pro vi sions in what we 
call a con tract of ad he sion.

The em ployer ar bi tra tion pro vi sions may be en tirely fair, and ad van ta -
geous to both par ties, How ever, the em ployer’s law yer who writes the con -
tract fre quently de signs the rules to fa vor the em ployer and re duce the em -
ployee’s stat u tory rights. The ar bi tra tion pro vi sions may al low the
em ployer to con trol or in flu ence the list from which the ar bi tra tor is cho -
sen; the dam ages may be lim ited to less than that al lowed un der the stat ute,
and the pe riod within which the claim must be made may be short ened.
The ar bi tra tion pro vi sions may not re quire that a win ning em ployee be
awarded law yers fees, as is re quired by the stat ute; they may re quire the
em ployee to pay half of the ar bi tra tion costs which may be thou sands of
dol lars; and they may bar nu mer ous plain tiffs from join ing in a class or col -
lec tive ac tion, which is the only way work ers can af ford to en force their
rights through ar bi tra tion. The end re sult is that the em ployer can im pose a
fa vor able tri bu nal and the worker is de nied the full mea sure of his stat u tory 
rights. The em ployee, see ing the costs and the cards stacked against him
will be dis cour aged from seek ing ar bi tra tion to en force his rights.

Man da tory ar bi tra tion of in di vid ual stat u tory right lacks all of the vir -
tues of griev ance ar bi tra tion. It is not the prod uct of agree ment but of dic ta -
tion by the em ployer; it has no pre lim i nary ne go ti a tion pro ce dures to
screen and set tle dis putes, ar bi tra tors nor mally do not write opin ions ex -
plain ing their awards; the pro ceed ings are con fi den tial in fact so that nei -
ther other em ploy ers, em ploy ees, or other ar bi tra tors or the pub lic know
how the ar bi tra tors are in ter pret ing and ap ply ing the law; and there is no
mean ing ful ju di cial re view.

The Su preme Court has ap proved of this em ployer com pelled ar bi tra -
tion of stat u tory rights, but it has not de fined the lim its on pro vi sions which 
the em ployer can im pose. The Court has jus ti fi ably fa vored griev ance ar bi -
tra tion as an al ter na tive method of dis pute res o lu tion, but it has thus far
failed to rec og nize that man da tory ar bi tra tion of in di vid ual stat u tory rights
is sig nif i cantly dif fer ent; that it lacks the vir tues of griev ance ar bi tra tion;
that it can be and is used to un der mine im por tant in di vid ual rights; and that
it re quires more strict ju di cial su per vi sion.

In clos ing, I would em pha size the ob vi ous, that no sys tem of al ter na tive
dis pute res o lu tion can work well if ei ther part does not de sire to reach an
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agree ment. In the mak ing of a col lec tive agree ment, me di a tion or fact find -
ing can suc ceed only if both of the par ties are will ing to rec og nize and ap -
pre ci ate the con cerns of the other party. Bind ing ar bi tra tion of griev ance
dis pute can im pose a de ci sion on an un will ing party, but this can be noth -
ing more than a par tial truce un less both par ties ac cept it as an appropriate
resolution of the problem.
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