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wer-equa li za tion. VII. Inter go vern men tal re la tions: coo pe ra ti ve fe -
de ra lism. VIII. Issues re la ting to the struc tu re and func tio ning of ins -
ti tu tions at the na tio nal le vel. IX. The chan ging re la tions hip bet ween

Qué bec and en glish Ca na da. X. Se lec ted bi blio graphy.

I. THE CREATION OF CANADA: THE REASONS FOR THE CHOICE

OF A FEDERAL SYSTEM

The Ca na dian fed er a tion was cre ated in 1867. At that time, sev eral
semi-au ton o mous Brit ish col o nies felt the need to unite into a larger en -
tity, mainly in or der to re spond to eco nomic prob lems. A few years be -
fore, the United States had de nounced the Rec i proc ity Treaty (a kind of
free trade agree ment) that had been in force for 12 years with the Ca na -
dian col o nies. That de ci sion had the ef fect of re strict ing ac cess to the
Amer i can mar ket for the Ca na dian ex ports. As a con se quence, the Ca na -
dian col o nies were faced with the ne ces sity to de velop trade amongst
them selves along East-West lines.1
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1 On the rea sons lead ing to Con fed er a tion, see: Care less, J. M. S., A Story of Chal -
lenge (rev. ed.), To ronto, McMillan, 1970, 230-249; Creigh ton, Don ald, The Road to
Con fed er a tion, To ronto, McMillan, 1964.
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An other rea son that mo ti vated the col o nies to unite was the need to find
a more sat is fy ing so lu tion to the re la tions be tween the French-speak ing
Cath o lic ma jor ity in Lower Can ada (which was to be come the prov ince of
Que bec) and the Eng lish-speak ing Protestant ma jor ity of Up per Can ada
(now a days On tario). One must re mem ber that the ter ri tory now com pris -
ing Que bec and On tario had been part of the col ony of New France un til
the Brit ish con quest in 1759. Af ter the Con quest, the Brit ish had tried to
as sim i late the French-speak ing pop u la tion but with out suc cess. At the time 
of Fed er a tion, French speak ers still formed the over whelm ing ma jor ity in
Que bec and one third of the whole pop u la tion of what was to be come Can -
ada. Eng lish-speak ing Up per Can ada and French-speak ing Lower Can ada
had been united in 1840 in a sin gle po lit i cal en tity: the United Prov ince of
Can ada. In 1867, that prov ince was again di vided into two sep a rate prov -
inces, On tario and Que bec.

Given the de gree of au ton omy at tained by the col o nies at that time in
their re la tion with the Im pe rial gov ern ment, any new con sti tu tion had to
be the re sult of a con sen sus be tween Ca na di ans them selves, even if the
re sult ing ar range ments needed still to be for mally en acted in an Act of
the Im pe rial Par lia ment at West min ster.

Out of three pre-ex ist ing col o nies, the Brit ish North Amer ica Act, 1867
(its pres ent ti tle is Con sti tu tion Act, 1867)2 cre ated four prov inces, namely
On tario, Que bec, New-Bruns wick and Nova-Sco tia. The other six prov -
inces and the three ter ri to ries have been ad mit ted or cre ated at later points
in time. Yet, to a con sid er able de gree, the ne go ti a tions lead ing to the adop -
tion of the Con sti tu tion were con ducted as dis cus sions be tween the
Anglophone ma jor ity and the Francophone mi nor ity. This his tor i cal fact
soon gave rise to the “com pact the ory” un der which the 1867 Con sti tu tion
must be seen as a com pact —or con tract— be tween two found ing peo ples,
and thus should not be mod i fied with out the con sent of both orig i nal par -
ties. A sim i lar idea was later ex pressed by ref er ence to the “du al ity prin ci -
ple”, a con cept mean ing that ma jor de ci sions af fect ing the na ture of the
Con sti tu tion must re ceive the as sent of the two main lin guis tic groups. One 
vari a tion of the du al ity prin ci ple has been in voked by the Prov ince of Que -
bec as jus ti fy ing a con sti tu tional con ven tion that guar an tees it a veto power 
over any amend ment of the Con sti tu tion. In Que bec’s view, such an ar gu -
ment was sup ported by the fact that 90% of all Francophone in Can ada
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2 30 & 31 Vic to ria c. 3 (U.K.).
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now re side in the Prov ince of Que bec. How ever, this claim was re jected by 
the Su preme Court of Can ada in 1982 and, in the same de ci sion, the Court
con firmed that the new Con sti tu tion Act, that had been adopted in 1982
against Que bec’s staunch op po si tion, nev er the less fully ap plied to Que -
bec.3 On a more gen eral level, the po lit i cal con text has changed in ways
that make it more dif fi cult to day for Ca na di ans out side of Que bec to ac cept 
ar gu ments or ar range ments based on the con cept of na tional du al ity: the
adop tion in 1970 of the fed eral multi cul tur al ism pol icy, the en trench ment
in 1982 of a con sti tu tional Char ter of Rights cen tered on in di vid ual rights,
and the claims of the First Na tions for rec og ni tion have all con trib uted to
delegitimize the idea of two found ing na tions. To many Ca na di ans out side
of Que bec the francophone pop u la tion of Que bec now ap pears to be a mi -
nor ity among other mi nor i ties, rather than one of the two found ing
peoples.

II. THE “ASYMMETRICAL” NATURE OF CANADIAN

FEDERALISM

While the “com pact the ory” and the con cept of “du al ity” have never
been fully ac cepted by all Ca na di ans, it is none the less a his tor i cal fact that
fed er al ism was in large part adopted in Can ada as a way of ac com mo dat ing 
the Francophone ma jor ity in Que bec. The fed eral di vi sion of pow ers was
ar ranged in such a way as to grant to all the prov inces the pow ers that Que -
bec in par tic u lar needed to pro tect its dis tinct iden tity, de riv ing from the
fact that the ma jor ity of its pop u la tion was Francophone and Ro man Cath -
o lic in stead of Anglophone and Protestant, and that it was gov erned by a
Civil law tra di tion in stead of the Com mon law in mat ters per tain ing to pri -
vate le gal re la tions. In deed, the prov inces were en dowed with the ex clu -
sive power over, in par tic u lar, “prop erty and civil rights”, ed u ca tion, mu -
nic i pal in sti tu tions, the ad min is tra tion of jus tice in the prov ince, the
sol em ni za tion of mar riage and, more gen er ally, “all mat ters of a… lo cal or
pri vate na ture in the prov ince”.4 As well, the prov inces were given a sig nif -
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3 Patriation Ref er ence (Re Res o lu tion to Amend the Con sti tu tion), [1981] 1 S.C.R.
753; Que bec Veto Ref er ence (Re Ob jec tion by Que bec to Res o lu tion to Amend the Con -
sti tu tion), [1982] 2 S.C.R. 793.

4 Con sti tu tion Act, 1867, s. 92.
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i cant in put into ag ri cul ture and im mi gra tion pol icy, which are con cur rent
ju ris dic tions with fed eral pri macy.5

Can ada is not the only ex am ple where fed er al ism has been re tained to
pro tect one or sev eral na tional mi nor i ties. Swit zer land, In dia, Ma lay sia,
and more re cently Bel gium, Spain and Rus sia are other prom i nent ex am -
ples of mul ti na tional coun tries that have adopted fed eral or quasi-fed eral
ar range ments in or der to ac com mo date the na tional as pi ra tions of mi nor -
i ties. How ever, one de fin ing fea ture of the Ca na dian sit u a tion, as op -
posed for ex am ple to the cases of Swit zer land, Bel gium or Spain, is that
only one fed eral sub unit, Que bec, serves as a ve hi cle for a self-gov ern ing
na tional mi nor ity. The nine other prov inces sim ply re flect re gional di vi -
sions within Eng lish-speak ing Can ada. This asym met ri cal re al ity ex -
plains that French-and Eng lish-speak ing Ca na di ans have two very dif fer -
ent com pre hen sions of fed er al ism.

For Francophone Quebeckers, the Que bec pro vin cial leg is la ture is the
only leg is la tive body in which they form a ma jor ity and are thus in a po si tion 
to con trol the de ci sions. On the other hand, only about 25% of the mem bers
of the fed eral Par lia ment in Ot tawa are elected from Que bec. Que bec mem -
bers of Par lia ment can thus be out voted on ev ery ques tion by an Eng lish-Ca -
na dian ma jor ity. Hence, many Quebeckers con sider the pro vin cial gov ern -
ment as their only true “na tional” gov ern ment and they tend to op pose any
dim i nu tion in its pow ers. Rather, they have been per sis tently ask ing for a
sig nif i cant ex pan sion of pro vin cial ju ris dic tions. Con versely, Eng lish-Ca na -
di ans form the ma jor ity in ev ery other pro vin cial leg is la ture, as well as in the 
fed eral Par lia ment. They are nat u rally in clined to see the fed eral gov ern ment 
as their “na tional” gov ern ment be cause it rep re sents the in ter ests of the
whole of Can ada. Eng lish-Ca na di ans there fore have a ten dency to op pose
any dim i nu tion in the au thor ity of the cen tral gov ern ment. At the same
time, they will ap prove ini tia tives of the cen tral gov ern ment —for ex am ple 
in mat ters of health or ed u ca tion— even when these pol i cies en croach
upon ar eas of pro vin cial ju ris dic tion, re sult ing in a di min ished pro vin cial
au ton omy.

This op po si tion be tween the con sti tu tional as pi ra tions of Que bec on the
one hand, and Eng lish Can ada on the other could be ac com mo dated by a
suf fi cient dose of asym me try in the fed eral struc ture, cer tain re spon si bil i -
ties be ing ex er cised by the pro vin cial gov ern ment for Que bec, and by the

JO SÉ WOEHRLING182

5 Con sti tu tion Act, 1867, s. 95.
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fed eral gov ern ment for the rest of Can ada. In fact, a num ber of asym met ri -
cal ar range ments of this kind have ex isted since the be gin ning of the
1960’s. For ex am ple there ex ists an Can ada Pen sion Plan and a sep a rate
Que bec Pen sion Plan. How ever, in the last 15 years, Eng lish-Can ada has
been very re sis tive to any ad di tion of new el e ments of asym me try, as well
as to any for mal rec og ni tion of Que bec’s dis tinct char ac ter. This op po si -
tion to a “spe cial sta tus” for Que bec has been jus ti fied by in vok ing a dou -
ble prin ci ple of equal ity: equal ity of all prov inces, on the one hand, and
equal ity of all Ca na di ans, on the other. And yet, equal ity does not re quire
the same treat ment for peo ple or com mu ni ties in dif fer ent sit u a tions. The
prov ince of Que bec em bod ies the de sire of it French-speak ing ma jor ity to
re main cul tur ally dis tinct and po lit i cally self-gov ern ing, while the other
prov inces serve as re gional di vi sions of a sin gle na tional com mu nity.
Thus, some form of dif fer en tial treat ment would be jus ti fied by the dif fer -
ences ex ist ing in the two sit u a tions. Ac tu ally, the re fusal of Eng lish Can -
ada to ac cept that point of view seems to be ex plained by the de nial, by
most Eng lish-speak ing Ca na di ans, of the fact that Quebeckers form a sep a -
rate na tional com mu nity within Can ada, and that Can ada is a mul ti na tional 
federation.

III. A STRONGLY CENTRALIZED DIVISION OF POWERS UNDER

THE CONSTITUTION ACT, 1867

When dis cus sions be gan on the pro ject to cre ate the Ca na dian state,
Eng lish-Ca na dian lead ers would have pre ferred a uni tary state with one
level of gov ern ment, dom i nated by an Eng lish-speak ing ma jor ity. How -
ever, rep re sen ta tives for Que bec in sisted that the fu ture Ca na dian pol ity
should be a fed eral un ion in which Francophones would at least form the
majority in one con stit u ent state, and in this way re tain the con trol over their
des tiny in cer tain ar eas con sid ered crit i cal for their par tic u lar iden tity.6 In the 
end a com pro mise was reached. The Con sti tu tion of 1867 es tab lished a very
cen tral ized fed er a tion and, what is more, con tained cer tain uni tary mech a -
nisms un der which the prov inces were sub or di nate to the cen tral gov ern -
ment rather than co-or di nate with it. The most strik ing of these uni tary fea -
tures was the power of the fed eral ex ec u tive to “dis al low” —that is to

CANADA: THE STATE OF THE FEDERATION 183

6 Ajzenstat, Janet et al. (eds.), Can ada’s Found ing De bates, Stoddart Pub lish ing Co. 
Ltd., 1999.
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nul lify— any pro vin cial stat ute within one year of its en act ment, not only
be cause of an al leged un con sti tu tion al ity, but also when the fed eral gov -
ern ment con sid ered the stat ute un just or un wise. This fed eral dis al low ance
power has been used, with a di min ish ing fre quency, un til the end of the
1930’s. Later on, it has fallen into dis use while never be ing for mally re -
pealed. To day, its use by Ot tawa would be con sid ered as con trary to a con -
ven tion of the Con sti tu tion and to the fed eral prin ci ple. Most of the other
uni tary fea tures of the 1867 Con sti tu tion have also been neu tral ized, ei ther
by po lit i cal us age or by ju di cial re-in ter pre ta tion of the rel e vant pro vi -
sions. How ever, cer tain con sti tu tional char ac ter is tics that are dif fi cult to
rec on cile with the fed eral prin ci ple have never been cor rected. Mem bers of 
the Ca na dian Sen ate are still ap pointed by the fed eral ex ec u tive,7 in stead
of be ing pop u larly elected or se lected by the pro vin cial gov ern ments, the
Sen ate thus be ing in no po si tion to play the role of a fed eral sec ond cham -
ber. Mem bers of the Su preme Court are still ap pointed by the same fed eral
gov ern ment, with out any role given to the prov inces, thus tar nish ing the
im age of the Court as an im par tial um pire of fed er al ism. I will re turn later
to these two top ics.

Re gard ing the di vi sion of leg is la tive pow ers, the fram ers of the 1867
Con sti tu tion clearly wanted to es tab lish a high de gree of cen tral ism.8 One
rea son for this op tion was the de sire to avoid what was con sid ered to have
been the mis take made by the fram ers of the United States Con sti tu tion in
giv ing to much pow ers to the States. While in the United States the re sid u -
ary pow ers be longed to the States, in Can ada they were given to the Fed -
eral Par lia ment. The same is true for pow ers over crim i nal law and bank -
ing. The Ca na dian Par lia ment was also en dowed with all the leg is la tive
pow ers needed to reg u late the econ omy. In par tic u lar, the fed eral com -
merce power was ex pressed in a wider fash ion than in the United States
Con sti tu tion. While Con gress re ceived a re stric tively de fined power to
reg u late com merce “with for eign na tions, and among the sev eral states”,
the Ca na dian Par lia ment was given ju ris dic tion over “the reg u la tion of
trade and com merce”, the words used con tain ing no qual i fi ca tion.9 Par lia -
ment also re ceived all the im por tant tax ing and bor row ing pow ers, as well
as the power nec es sary to carry out Can ada’s treaty ob li ga tions even if the
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7 Con sti tu tion Act, 1867, s. 24.
8 Con sti tu tion Act, 1867, s. 91-95, 101 and 132.
9 Con sti tu tion Act, 1867, s. 91(2).
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mat ter was oth er wise in pro vin cial ju ris dic tion.10 Fi nally, in the open ing
words of sec tion 91 of the Con sti tu tion Act, 1867, Ot tawa was given a gen -
eral law mak ing au thor ity en abling the na tional Par lia ment “…to make
laws for the Peace, Or der and Good Gov ern ment of Can ada…”. In deed,
the bal ance was so heavily weighted in fa vor of the na tional gov ern ment
that a prom i nent scholar af firmed that in 1867 Can ada was only a
“quasi-fed er a tion”.11

IV. THE EVOLUTION TOWARDS A MORE DECENTRALIZED FEDERAL

STRUCTURE AS A CONSEQUENCE OF THE ROLE OF THE JUDICIAL

COMMITTEE OF THE PRIVY COUNCIL (1867-1949)

Iron i cally, while the United States was cre ated as a de cen tral ized fed er -
a tion, but has over time be come one of the more cen tral ized, Can ada in
con trast was cre ated as a strongly cen tral ized fed er a tion, but has later
evolved to ward a much more de cen tral ized con di tion. The ex pla na tion for
this seem ing par a dox is two fold. First, since no fed eral unit in the United
States has served as a po lit i cal in stru ment for a na tional mi nor ity, cen tral -
iza tion has not been op posed as con sti tut ing a threat to any one’s na tional
iden tity. By con trast, cen tral iza tion in Can ada has been force fully re sisted
by Que bec as a men ace to its na tional as pi ra tions. Sec ond, while in the
United States the Con sti tu tion was in ter preted by the Su preme Court,
which acted dur ing the crit i cal for ma tive pe riod as an agent of na -
tion-build ing, en larg ing the pow ers of Con gress, in Can ada the fi nal in ter -
preter of the Con sti tu tion was un til 1949 the Ju di cial Com mit tee of the
Privy Coun cil, a Court sit u ated out side of the Ca na dian legal and political
system.

The Ju di cial Com mit tee of the Privy Coun cil, com posed of Brit ish
judges who were also mem bers of the House of Lords, acted as fi nal court
of ap peal for coun tries of the Brit ish Em pire and later of the Com mon -
wealth. The Ca na dian Par lia ment could have abol ished all ap peals to the
Ju di cial Com mit tee im me di ately af ter 1931,12 but be cause of op po si tion
by the prov inces, to whose in ter ests the Com mit tee had proved fa vor able,
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10 Con sti tu tion Act, 1867, s. 132.
11 Wheare, Ken neth C., Fed eral Gov ern ment, 4th ed., Ox ford, Ox ford Uni ver sity

Press, at p. 20.
12 Un der the au thor ity of the Stat ute of West min ster, 1931, 22 Geo. V, c. 4 (U.K.).
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the civil ap peals were abol ished only in 1949. In deed, the Ju di cial Com -
mit tee proved very sen si tive to pro vin cial rights, and also to the spe cial po -
si tion of Que bec. Its ac cu mu lated de ci sions had the ef fect of in creas ing
sig nif i cantly the con sti tu tional po si tion of the prov inces, first by re mov ing
their sub or di nate sta tus and el e vat ing them to co or di nate sta tus with the
cen tral gov ern ment, and sec ond by giv ing a re stric tive con struc tion to
some of the main fed eral pow ers (in par tic u lar the com merce power, the re -
sid u ary power and the treaty im ple men ta tion power) and a gen er ous in ter -
pre ta tion to the prin ci pal pro vin cial power (the power over prop erty and
civil rights). In this way, the Com mit tee in ter preted the highly cen tral ized
fed eral struc ture set out in the Con sti tu tion in a de cen tral iz ing fash ion, al -
lo cat ing many of the most im por tant re spon si bil i ties to the prov inces and
thus frus trat ing in good part the in ten tions of the fram ers. This at ti tude was
of course much de nounced at the time by ad vo cates of a strong cen tral gov -
ern ment but more re cent as sess ments of the Com mit tee’s in flu ence have
been more pos i tive.13

The treat ment given by the Ju di cial Com mit tee to the Ca na dian fed eral
com merce clause is not the only il lus tra tion, but can serve as a good ex am -
ple of the con sti tu tional ap proach taken by that body, and it of fers an in ter -
est ing par al lel with the sit u a tion in the United States. While the Amer i can
Su preme Court has given the com merce power of Con gress a much
broader scope than was in tended by the fram ers, the op po site has been true
in Can ada. Al though the text of the Ca na dian Con sti tu tion did not limit the
com merce power of Par lia ment to in ter na tional trade and trade among fed -
eral units, as was the case in the Amer i can con sti tu tion, the Ju di cial Com -
mit tee pre cisely read such a lim i ta tion into the rel e vant pro vi sion. The pre -
vail ing rea son for this con struc tion was the very large scope the
Com mit tee had al ready given pre vi ously to the most im por tant pro vin cial
leg is la tive power, over “prop erty and civil rights”, which was in ter preted
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13 No less an au thor ity than for mer Prime Min is ter Pi erre-Elliot Tru deau wrote in
1968, when he was still a con sti tu tional law pro fes sor: “It has long been a cus tom in Eng -
lish Can ada to de nounce the Privy Coun cil for its pro vin cial bias; but it should per haps
be con sid ered that if the law lords had not leaned in that di rec tion, Que bec sep a rat ism
might not be a threat to day: it might be an ac com plished fact”: Tru deau, Pi erre Elliott,
Fed er al ism and the French Ca na di ans, To ronto, Mcmillan of Can ada, 1968, at p. 198.
For a pos i tive as sess ment of the Com mit tee’s in flu ence on the Ca na dian Con sti tu tion,
see also: Cairns, Alan C., “The Ju di cial Com mit tee and its Crit ics” (1971) 4 Ca na dian
Jour nal of Po lit i cal Sci ence 301.
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as be stow ing on the Prov inces the au thor ity to leg is late on all forms of le -
gal rights pos sessed by per sons within the prov ince. The Com mit tee then
gave a nar row in ter pre ta tion to the fed eral power over “trade and
commerce” so it did not over lap with the pro vin cial power. The re sult was
that the Ju di cial Com mit tee lim ited the reach of the fed eral com merce
power to two di men sion or “branches”: (1) in ter na tional and inter-pro vin -
cial trade and com merce (intra-pro vin cial trade com ing un der the ju ris dic -
tion of the prov inces); (2) gen eral reg u la tion of trade af fect ing the whole
coun try.14 Fur ther more, the Ju di cial Com mit tee ef fec tively ster il ized the
sec ond branch of the fed eral com merce power by re fus ing to give it any
real ef fect, and in re la tion to the first branch re fused to ap ply the kind of
func tional and eco nomic test that has been used by the United States Su -
preme Court. This meant that the Com mit tee still re fused to rec og nize ju -
ris dic tion to the Fed eral Par lia ment even when mat ters of lo cal trade and
com merce were in ex tri ca bly bound up with in ter na tional or inter-pro vin -
cial trade. The Com mit tee pre ferred to ap ply a for mal test of a le gal na ture
in de cid ing that ex clu sive pro vin cial ju ris dic tion was es tab lished as soon
as “con trac tual re la tions en tirely within a Prov ince” were in volved. As a
con se quence, in Can ada such mat ters as the reg u la tion of in sur ance and
other busi nesses, of la bor stan dards and re la tions and of the mar ket ing of
nat u ral prod ucts have been found to be mainly un der pro vin cial ju ris dic -
tion. In con trast, in the United States the com merce clause has jus ti fied a
strong fed eral pres ence in all those fields.15

The Ju di cial Com mit tee also cur tailed the Fed eral Par lia ment’s power
re spect ing the im ple men ta tion of in ter na tional trea ties. In 1867 Can ada
was still a Brit ish do min ion, and un til the end of the 1920’s trea ties were
con cluded on be half of Can ada by the Im pe rial gov ern ment. Sec tion 132
of the Con sti tu tion Act, 1867 en dowed the Fed eral Par lia ment with the au -
thor ity to en act any leg is la tion nec es sary to im ple ment these “Im pe rial
trea ties” by in cor po rat ing their pro vi sions into the do mes tic law of Can -
ada, even when the mat ter was un der ex clu sive pro vin cial ju ris dic tion.
When Can ada be came a sov er eign state, it was clear that the power to en ter 
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14 Cit i zen’s In sur ance Co. v. Par sons, (1881) 7 App. Cas. 96.
15 On the con struc tion given by the Ju di cial Com mit tee to the Ca na dian com merce

clause, see in par tic u lar: Monahan, Pat rick, Con sti tu tional Law, 2d ed., To ronto, Irwin
Law, 2002, at 280 seq.; Hogg, Pe ter W., Con sti tu tional Law of Can ada, looseleaf, To -
ronto, Carswell, 1997, chap ters 20 and 21.
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into (con clude) trea ties would now be ex er cised by the fed eral ex ec u tive,
ir re spec tive of the sub ject mat ter. At the same time, the fed eral gov ern ment 
ex pected sec tion 132 to re ceive a dy namic con struc tion, keep ing the power 
to im ple ment all trea ties to the Fed eral Par lia ment. How ever, the Ju di cial
Com mit tee de cided in the 1937 La bour Con ven tions case that the leg is la -
tive au thor ity to im ple ment trea ties was di vided be tween Par lia ment and
the pro vin cial leg is la tures ac cord ing to their re spec tive ju ris dic tions.16 The 
main rea son given by the Ju di cial Com mit tee for adopt ing this view was
the ne ces sity to pro tect pro vin cial au ton omy, in par tic u lar Que bec’s ju ris -
dic tion over pri vate law. In deed, the op po site so lu tion would have pro -
vided the Fed eral au thor i ties with an easy ex cuse to invade any provincial
jurisdiction on the pretext of implementing an international agreement.

This so lu tion has of course cre ated cer tain dif fi cul ties for the fed eral
gov ern ment when it wants to con clude a treaty. The Ca na dian Con sti tu tion 
does not con tain any mech a nism al low ing the cen tral gov ern ment to com -
pel a re cal ci trant Prov ince to im ple ment a bind ing treaty af fect ing pro vin -
cial mat ters. The so lu tion to the prob lem has gen er ally been for Ot tawa to
ob tain from the prov inces, be fore con clud ing such an agree ment, the as -
sur ance that they will do their part at the im ple men ta tion stage. 

V. THE RETURN TO A MORE EXPANSIVE VIEW OF THE FEDERAL

POWERS: THE ROLE OF THE SUPREME COURT

OF CANADA SINCE 1949

The de ci sion in the La bour Con ven tions Case so dis pleased the fed eral
gov ern ment that it fi nally de cided to abol ish all ap peals to the Ju di cial
Com mit tee in 1949. As a con se quence, from then on the Su preme Court of
Can ada was free to move away from the pre ce dents es tab lished by the Ju -
di cial Com mit tee, and it was gen er ally ex pected that it would ex pand the
ma jor fed eral pow ers. How ever, un til now there has been no whole sale re -
jec tion or mod i fi ca tion of the main lines of the Com mit tee’s de ci sions but
rather some pro gres sive ex pan sion of fed eral leg is la tive ju ris dic tion.

One of the ar eas in which the Su preme Court has moved away from the
de ci sions of the Ju di cial Com mit tee and in creased fed eral ju ris dic tion is
that of the trade and com merce power. First, the Su preme Court is more
will ing than the Ju di cial Com mit tee to rec og nize fed eral ju ris dic tion on
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16 At tor ney Gen eral for Can ada v. At tor ney Gen eral for On tario, [1937] A.C. 326.
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intra-pro vin cial trans ac tions when it can be shown that they are “nec es sar -
ily in ci den tal” to inter-pro vin cial or in ter na tional trade and com merce.17

Sec ond, the Su preme Court has re viv i fied the sec ond “branch” of the com -
merce power that had been left dor mant by the Ju di cial Com mit tee, the
“gen eral reg u la tion of trade af fect ing the whole coun try”. A fed eral leg is -
la tion can be sup ported as a “gen eral reg u la tion of trade” if it is con cerned
with trade as a whole rather than with a par tic u lar in dus try or com mod ity,
if it is of such a na ture that prov inces alone or jointly would be con sti tu -
tion ally in ca pa ble of pass ing such an en act ment and, fi nally, if fail ure to
in clude one or more prov inces or lo cal i ties in the scheme would jeop ar dize 
its suc cess ful op er a tion in other parts of the coun try. It is not nec es sary that 
all cri te ria be met, the main con sid er ation be ing whether the fed eral stat ute
ad dresses a gen u inely na tional eco nomic con cern and not just a col lec tion
of lo cal ones. To give an ex am ple of the ap pli ca tion of this test, fed eral leg -
is la tion reg u lat ing anti-com pet i tive prac tices has been up held in its ap pli -
ca tion not only to in ter na tional and inter-pro vin cial trade, but also to
intra-pro vin cial trans ac tions. The Court con sid ered that the neg a tive ef -
fects of anti-com pet i tive prac tices tran scended pro vin cial bound aries and
that en sur ing a com pet i tive econ omy was an is sue of na tional im por tance
rather than a purely lo cal con cern. Re strict ing the ap pli ca tion of the fed eral 
leg is la tion only to in ter na tional and inter-pro vin cial trade would have ren -
dered it in ef fec tive.18

This dou ble ex pan sion of the fed eral ju ris dic tion over trade and com -
merce is con sid ered by most com men ta tors as sup port ing the con sti tu -
tional va lid ity of the leg is la tion adopted by Par lia ment to im ple ment the
Can ada-U.S. Agree ment and North Amer i can Free Trade Agree ment. Ac -
tu ally, this leg is la tion has never been chal lenged in court. In so far as the
im ple ment ing fed eral leg is la tion has an ef fect on mat ters fall ing within
pro vin cial ju ris dic tion, such an ef fect would be con sid ered as merely in ci -
den tal to the main pur pose of the acts that is in ter na tional trade. It can also
be ar gued that the fed eral Par lia ment’s au thor ity to im ple ment in ter na -
tional trade agree ments flows from the sec ond branch of the trade and
com merce power, the “gen eral reg u la tion of trade af fect ing the whole
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17 Caloil Inc. v. At tor ney Gen eral for Can ada, [1971] S.C.R. 543.
18 Gen eral Mo tors of Can ada Ltd. v. City Na tional Leas ing, [1989] 1 S.C.R. 641. For 

a com ment and cri tique of this de ci sion, see: Leclair, Jean, “The Su preme Court of Can -
ada’s Un der stand ing of Fed er al ism: Ef fi ciency at the Ex pense of Di ver sity” (2003) 28
Queen’s Law Jour nal, 411, at 425 seq.
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coun try”, be cause the im ple men ta tion of such an agree ment is a na tional
con cern, and the fail ure or one or more prov inces to com ply would jeop ar -
dize the en tire scheme.19 Thus, the ex pe ri ence with the FTA and NAFTA
(as well as with the World Trade Or ga ni za tion) has dem on strated that the
rule adopted by the Ju di cial Com mit tee of the Privy Coun cil in the La bour
Con ven tions Case does not pre vent Can ada from en ter ing into com pre hen -
sive trade agree ments. As for other fields of in ter na tional re la tions, if the
fed eral gov ern ment wishes to en ter into trea ties whose sub ject is un der
pro vin cial ju ris dic tion, like ed u ca tion for ex am ple, it must ne go ti ate with
the prov inces in or der to se cure their nec es sary col lab o ra tion for the
implementation of those agreements into Canadian domestic law.

The re-in ter pre ta tion of the fed eral com merce clause is not the only area
in which the fed eral au thor ity to reg u late the econ omy has been ex panded by 
the Su preme Court. Im por tant cases have rec og nized that Par lia ment has the
nec es sary au thor ity to en act leg is la tion de signed to sus tain and to pro mote
the proper func tion ing of the Ca na dian eco nomic un ion.20 Such a fed eral au -
thor ity finds its source in the var i ous fea tures of the Con sti tu tion that are de -
signed to fos ter eco nomic in te gra tion (one such fea ture is sec tion 6 of the
Ca na dian Char ter of Rights and Free doms con tained in the Con sti tu tion Act, 
1982,21 which guar an tees the inter-pro vin cial mo bil ity of cit i zens and per -
ma nent res i dents). Lead ing com men ta tors are of the opin ion that un der this
au thor ity Par lia ment can leg is late to elim i nate trade bar ri ers and re stric tions
on the free move ment of per sons, goods, ser vices and in vest ments across
pro vin cial bound aries, as well as to pro vide rules for the mu tual rec og ni tion
of stan dards and reg u la tions by prov inces. How ever, the pos i tive har mo ni -
za tion of pro vin cial mea sures af fect ing in ter nal trade would still re quire vol -
un tary mea sures and co op er a tion be tween the prov inces.22

Fi nally, the Su preme Court of Can ada has in re cent years ex panded
the fed eral power over crim i nal law be yond the lim its that had been set
by the Ju di cial Com mit tee of the Privy Coun cil. Un der the case law of the
Com mit tee, a valid crim i nal law had to com bine a pro hi bi tion with a pen -
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19 On this topic, see: Monahan, P., op. cit., pp. 299-302.
20 Morguard In vest ments Ltd. v. De Savoye, [1990] 3 S.C.R. 1077; Hunt v. T & N

PLC, [1993] 4 S.C.R. 289.
21 Con sti tu tion Act, 1982, en acted by the Can ada Act, 1982 (U.K.) 1982, c. 11,

Sched. B. The Ca na dian Char ter of Rights and Free doms forms Part I (s. 1-34) of the
Con sti tu tion Act, 1982.

22 Monahan, P., op. cit., at pp. 303-309.
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alty in sup port of a typ i cally crim i nal pur pose. In con trast, the Su preme
Court of Can ada has al lowed the crim i nal law to be used to ban ad ver tise -
ment for to bacco prod ucts, whose man u fac ture, sale, and pos ses sion re -
main per fectly le gal;23 and to con trol fire arms through a re quire ment to
reg is ter all fire arms and to li cense all fire arms own ers.24

An ex am i na tion of the Su preme Court’s po si tions on the di vi sion of
powers clearly shows that the Court’s vi sion of fed er al ism is gen er ally pre -
mised on con sid er ations of eco nomic ef fi ciency and func tional ef fec tive -
ness. Of course, such a vi sion fa vors in the long-term cen tral ism as op -
posed to de cen tral iza tion and pro vin cial au ton omy.25 Ap praisal of the
po si tions of the Su preme Court on the di vi sion of pow ers is quite con -
trasted de pend ing on whether it co mes from Eng lish-Can ada or from Que -
bec. In Eng lish Can ada, the Su preme Court’s work is gen er ally con sid ered
as meet ing ad e quately the needs of Can ada’s evo lu tion as a na tion and as
main tain ing an ac cept able bal ance be tween the cen tral gov ern ment and the 
prov inces.26 By con trast, in Que bec there is a widely held view that the ex -
pan sion of fed eral pow ers, if con tin ued in the fu ture along the same lines, 
will en dan ger Que bec’s pro vin cial au ton omy.27 As we have seen, these
di verg ing com pre hen sions are ex plained by the dif fer ences in the very
con cep tions of fed er al ism held by Quebeckers and by Eng lish-Ca na di ans 
re spec tively. Quebeckers see pro vin cial au ton omy as a means to preserve 
their dis tinct iden tity and po lit i cal self-gov ern ment; hence they want to
pro tect it against any fed eral en croach ment. Eng lish-Ca na di ans, on the
other hand, con ceive of fed er al ism more as a sys tem of di vid ing pow ers in
the most ef fi cient way be tween two lev els of gov ern ment; if they can be
con vinced that ad min is tra tive or eco nomic ef fi ciency, or na tional har mo -
ni za tion, re quire greater cen tral iza tion, they will ac cept a weak en ing of
their pro vin cial gov ern ments’ pow ers with out to many qualms.28
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23 RJR-Mac Don ald Inc. v. At tor ney Gen eral for Can ada, [1995] 3 S.C.R. 199.
24 Ref er ence re Fire arms Act (Can.), [2000] 1 S.C.R. 783.
25 Leclair, J., loc. cit. 445 et seq.
26 See for ex am ple: Hogg, Pe ter W., “Is the Su preme Court Bi ased in Con sti tu tional

Cases ?” (1979) 57 Ca na dian Bar Re view 721.
27 See for ex am ple: Frémont, Jacques, “La face cachée de l’évolution contemporaine 

du fédéralisme canadien”, in Gérald Beaudoin et al. (ed.), Fed er al ism for the Fu ture: Es -
sen tial Re forms, Mon treal, Wil son & Lafleur, 1998, at 45 seq.

28 On the di verg ing comprehensions of fed er al ism, see: Sim eon, Rich ard E., “Cri te -
ria for Choice in Fed eral Sys tems” (1989) 8 Queen’s Law Jour nal 131.
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At any rate, ju di cial in ter pre ta tion of the di vi sion of pow ers is no lon ger
the most im por tant fac tor in the evo lu tion of Ca na dian fed er al ism. The
equi lib rium be tween cen tral iza tion and de cen tral iza tion is in creas ingly de -
ter mined by the fi nan cial re la tions be tween both lev els of gov ern ment and
by the in stru ments they use for the col lab o ra tion and coordination of their
policies. 

VI. FEDERAL FINANCIAL RELATIONS: THE FEDERAL SPENDING

POWER-EQUALIZATION

1. The fe de ral spen ding po wer

The fram ers of the Con sti tu tion Act, 1867 were con vinced of the ne ces -
sity of en trust ing fed eral au thor i ties with the most im por tant ju ris dic tions,
and log i cally be stowed upon them the ma jor fi nan cial re sources,. Con -
versely, they had given to the prov inces much less fi nan cial range be liev -
ing that it would suf fice to meet what was con sid ered their far lesser re -
spon si bil i ties. How ever, two fac tors have cre ated an im bal ance be tween
the prov ince’s ex pen di ture re spon si bil i ties and their fi nan cial re sources.
First, as we have al ready seen, the de ci sions of the Ju di cial Com mit tee did
broaden the ju ris dic tions of the prov inces and nar row those of the fed eral
gov ern ment with re spect to mat ters of eco nom ics, trade and so cial pol icy.
Sec ond, the changed so cial and eco nomic con di tions that ap peared in the
1930’s ren dered some of the pro vin cial pol icy ar eas, such as ed u ca tion,
health and wel fare, im mensely more ex pen sive than be fore. The fact that
the fi nan cial means of the prov inces do not match their en hanced re spon si -
bil i ties has cre ated a ver ti cal fi nan cial im bal ance that fa vors the fed eral
gov ern ment, who has a greater ca pac ity to raise and spend funds. By of fer -
ing to pro vide all or part of the fund ing of pro grams un der pro vin cial ju ris -
dic tion, and by at tach ing con di tions to the re ceipt of such money, the fed -
eral gov ern ment has been able to in ter vene in ar eas that are un der
con sti tu tion ally ex clu sive pro vin cial ju ris dic tion (it has been es ti mated
that as much as 35% of all fed eral spend ing oc curs in such ar eas). Some
fund ing is un con di tional (al though it still has to be spent by the prov ince in
a par tic u lar do main), but in many cases fed eral fund ing is con di tional on
the re spect of cer tain stan dards im posed by the fed eral gov ern ment. The
fed eral “spend ing power” has thus been used to en cour age prov inces to
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cre ate or ex pand ma jor shared-cost pro grams in the fields of ed u ca tion,
health care and so cial as sis tance, all ar eas un der pro vin cial ju ris dic tion but
in which the fed eral gov ern ment has been able to im pose its own rules or
stan dards (that may be con tained in fed eral Acts such as the Can ada Health 
Act and the Can ada As sis tance Plan).29

The four main shared-cost pro grams es tab lished through the fed eral
spending power re late to post-sec ond ary ed u ca tion (since 1951), hos pi tal 
and doc tor ser vices (re spec tively since 1958 and 1968) and so cial ser -
vices and in come sup port (since 1966). In 1996, these pro grams were
joined in one sin gle fi nan cial trans fer: the “Can ada Health and So cial
Trans fer”. The fed eral con tri bu tion to the CHST is made through a com -
bi na tion of trans ferred tax points and cash grants, the with hold ing of all
or part of the cash-grant be ing the sanc tion against non-com pli ance by a
prov ince with the fed eral con di tions. Con versely, in so far as the fed eral
con tri bu tion takes the form of tax points, the fed eral gov ern ment looses
some le ver age be cause tax points can not eas ily be taken back. As well,
the di rect cost shar ing has been elim i nated in so far as the trans fer in no
lon ger based on the ac tual spend ing, but on other fac tors like the GNP and
the pro vin cial pop u la tion.

On the pos i tive side, the spend ing power has al lowed the fed eral gov -
ern ment to per suade the prov inces to pro vide im por tant ser vices to the
pop u la tion and to se cure na tion-wide stan dards of health, ed u ca tion, in -
come-se cu rity and other pub lic ser vices. On the neg a tive side, the use of
the spend ing power can be viewed as dis turb ing the pri or i ties of the prov -
inces and un der min ing their au ton omy. Fur ther more, the fed eral trans fers
can be with drawn uni lat er ally once a pro gram has ex isted for a cer tain time 
and has cre ated ex pec ta tions in the pro vin cial pop u la tion. This is pre cisely
what hap pened in Can ada dur ing the later years of the 1980’s and the first
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29 For a com par a tive per spec tive on the fed eral spend ing power in Canada and in
other fed er a tions, see: Yudin, Da vid W. S., “The Fed eral Spend ing Power in Can ada,
Aus tra lia and the United States”, (2001-2002) 13 Na tional Jour nal of Con sti tu tional
Law, 437; Watts, Ron ald L., “Fed eral Fi nan cial Re la tions: A Com par a tive Per spec tive”,
in La zar, Harvey (ed.), Can ada: The State of the Fed er a tion 1999/2000 – To ward a New
Mis sion State ment for Ca na dian Fis cal Fed er al ism, Mon treal & Kingston, McGill-
Queen’s Uni ver sity Press, 2000, 371. On fis cal fed er al ism in Can ada, see: Hob son, P. &
St-Hilaire, F., Re form ing Fed eral-Pro vin cial Fis cal Ar range ments: To wards Sus tain able
Fed er al ism, Montréal, In sti tute for Re search in Pub lic Pol icy, 1994; Perry, D. B., Fi -
nanc ing the Ca na dian Fed er a tion 1867 to 1995: Set ting the Stage for Change, Toronto,
Ca na dian Tax Foun da tion, 1997.
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half of the 1990’s. In or der to re duce its huge def i cits, the fed eral gov ern -
ment uni lat er ally di min ished its con tri bu tion to many of the shared-cost
pro grams (“off-load ing” so to say its def i cit on the prov inces), while at the
same time con tin u ing to im pose fed eral stan dards that were to be re spected
by the provinces. 

Tra di tion ally, prov inces have asked that three kinds of lim i ta tions be
im posed upon the fed eral spend ing power. First, the pos si bil ity for a prov -
ince to with draw, or “opt-out”, of a pro gram ini ti ated by the fed eral gov -
ern ment with out be ing fi nan cially pe nal ized. Sec ond, that new pro grams
should only be cre ated with a broad pro vin cial con sen sus. And third, the
par tic i pa tion of the prov inces in de vel op ing the prin ci ples and stan dards
they must ap ply in ad min is ter ing the pro grams (in stead of the uni lat eral
im pos ing of such stan dards by the fed eral gov ern ment). In 1999, the fed -
eral gov ern ment and nine of the ten prov inces, Que bec be ing the miss ing
one, have signed the “So cial Un ion Frame work Agree ment” (or SUFA)
un der which any new fed eral ini tia tive re spect ing health, ed u ca tion or wel -
fare must re ceive the prior con sent of a ma jor ity of prov inces. As well, a
prov ince opt ing-out of a new pro gram will nev er the less re ceive its share of 
fed eral fund ing, un der the con di tion that it ac cepts to abide by the ob jec -
tives of the pro gram and to sub mit to an “ac count abil ity frame work”. Que -
bec has re fused to sign the agree ment be cause it did not con tain an un con -
di tional opt ing-out ar range ment. Only such a pro vi sion would give a
prov ince the pos si bil ity to use the fed eral fi nanc ing for a ven ture of its own 
choos ing and, in that way, re cover the free dom to set its own pri or i ties. The 
other rea son for Que bec’s op po si tion is that the 1999 Agree ment did not
put any lim i ta tion on the pos si bil ity for the fed eral gov ern ment to use its
spend ing power by mak ing di rect fi nan cial trans fers to in di vid u als and to
sub or di nate pro vin cial bod ies like mu nic i pal i ties. In fact, since 1999, the
fed eral gov ern ment has cre ated a ma jor pro gram of schol ar ships for uni -
ver sity stu dents (the Mil len nium Schol ar ship Fund) and has an nounced its
in ten tion to of fer fi nanc ing to mu nic i pal i ties, while ed u ca tion and mu nic i -
pal in sti tu tions are two fields un der ex clu sive pro vin cial ju ris dic tion.30
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30 For an anal y sis of the SUFA, see: Poirier, Johanne, “Fed er al ism, So cial Pol icy and 
Com pet ing Vi sions of the Ca na dian So cial Un ion”, (2001-2002) 13 Na tional Jour nal of
Con sti tu tional Law, 356; Rich ards, John, The Par a dox of the So cial Un ion Frame work
Agree ment, To ronto, C. D. Howe In sti tute, 2002 (avail able on www.cdhowe.org).
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It must be stressed that both fed er al ist and sovereignist Que bec po lit i cal
par ties have for de cades taken the same po si tion on the fed eral spend ing
power: while they can not deny its con sti tu tional va lid ity, they chal lenge its 
po lit i cal le git i macy. In their view, the only res o lu tion to this prob lem is to
al low Que bec the right to opt-out un con di tion ally from all Can ada-wide
pro grams within pro vin cial ju ris dic tion. Such a so lu tion has not been ac -
cept able to the fed eral gov ern ment un der Prime Min is ter Chrétien, but
with a dif fer ent lead er ship in Ot tawa, some form of opt ing-out ar range -
ment may be adopted in the fu ture.

In re cent months, un der the lead er ship of Que bec, prov inces have be gun 
to ask for a more fun da men tal cor rec tion of the rev e nue/ex pen di ture mis -
match through a re al lo ca tion of tax a tion pow ers, ask ing that the fed eral
gov ern ment evac u ate some tax room to be oc cu pied the prov inces. The
fed eral au thor i ties con tinue to deny that there ex ists any ver ti cal im bal -
ance. How ever, with the fis cal turn around that took place in 1997, fed eral 
rev e nues in ex cess of fed eral ex pen di tures are again in the 30 per cent
range and the Con fer ence Board of Can ada has con cluded that there truly
is a ver ti cal im bal ance fa vor ing Ot tawa in the cur rent fis cal re gime, and
that this im bal ance will widen in the fu ture in the ab sence of struc tural
change. In Oc to ber 2003, Ca na dian news pa pers re ported that the sur plus
in the fed eral bud get for 2002-2003 will be 7 bil lions and that be tween
1997 and 2003, the cu mu la tive fed eral sur pluses have reached 52 bil lions.
The end of the def i cit era will prob a bly see Ot tawa use the spend ing power
in a more as ser tive way.

2. Equa li za tion

As in most fed er a tions, there ex ists in Can ada (since 1957) a com pre -
hen sive sys tem of rev e nue shar ing and fis cal equal iza tion to re duce the
hor i zon tal wealth im bal ance be tween the richer and the poorer re gions and 
to en sure that all cit i zens wher ever they re side are en ti tled to com pa ra ble
ser vices with out be ing sub ject to ex ces sively dif fer ent tax rates. The Ca na -
dian sys tem is based on the dif fer en tial fis cal ca pac i ties of the prov inces
and is achieved through fed eral trans fers to the poorer prov inces. Since
1982, the stan dard of equal iza tion has been the av er age per ca pita fis cal
yield of five “rep re sen ta tive” prov inces: Brit ish Co lum bia, Sas katch e wan,
Man i toba, On tario and Que bec —a list that ex cludes Al berta, the larg est
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re cip i ent of rev e nue com ing from non-re new able re sources (gas and
oil)—. The re cip i ent prov inces cur rently would like Al berta to be fac tored
back in the av er age com pu ta tion, which would of course in crease the
amount of equal iza tion and its cost for the federal government.

Equal iza tion pay ments are to tally un con di tional; re cip i ent prov inces
are free to spend the funds on pub lic ser vices ac cord ing to their own pri or i -
ties. In 2003-04, prov inces will re ceive ap prox i mately $10.1 bil lion in
equal iza tion pay ments from the fed eral gov ern ment. Cur rently, eight prov -
inces qual ify for equal iza tion: that is all prov inces ex cept On tario and Al -
berta.

As can be imag ined, these com plex fis cal and fi nan cial re la tions be -
tween the cen tral gov ern ment and the prov inces, as well as the need to co -
or di nate their dif fer ent pol i cies, ne ces si tate an on go ing in ter gov ern men tal
dialogue.

VII. INTERGOVERNMENTAL RELATIONS: COOPERATIVE

FEDERALISM

As in other fed er a tions, there ex ists a high de gree of co op er a tion and co -
or di na tion be tween the cen tral gov ern ment and the Ca na dian prov inces.
Fi nan cial and fis cal re la tions must be ad justed and re ne go ti ated over time.
Gov ern men tal pol i cies of both lev els of gov ern ment must be co or di nated
to avoid neg a tive re cip ro cal im pacts and max i mize syn ergy. Most of the
ma jor so cial and eco nomic prob lems can no lon ger be dealt with in an ef -
fec tive way by one sin gle or der of gov ern ment. And while the Ca na dian
Con sti tu tion ex pressly as signs con cur rent pow ers over only two ju ris dic -
tional fields (ag ri cul ture and im mi gra tion), the Courts have adopted in ter -
pre tive doc trines (like the “dou ble-as pect” doc trine) that tend to fa vor
over lap ping or con cur rent ju ris dic tion in many ar eas. Also, the need for
co op er a tion will grow as do mes tic pol i cies be come in creas ingly sub ject to
in ter na tional stan dards, be cause in ter na tional agree ments en tered into by
the fed eral gov ern ment must be im ple mented by pro vin cial leg is la tures
when their sub ject mat ters are within pro vin cial ju ris dic tion. The ne go ti a -
tion and im ple ment ing of the Kyoto agree ment on cli mate change are a
good il lus tra tion.

With Can ada hav ing a par lia men tary sys tem of gov ern ment based on
the West min ster model, po lit i cal life in gen eral is char ac ter ized, both at the 
fed eral and at the pro vin cial lev els, by a pre dom i nance of the ex ec u tive
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over the leg is la ture. This fea ture marks also in ter gov ern men tal re la tions,
which are worked out by the ex ec u tives and bu reau cra cies of the var i ous
gov ern ments. There is a re mark able lack of in volve ment of ei ther the Ca -
na dian Par lia ment or the pro vin cial leg is la tures in the pro cess. As a re sult,
ma jor pol icy de ci sions are adopted be hind closed doors, in in ter gov ern -
men tal fo rums where par tic i pants are all mem bers of the ex ec u tive —cab i -
net min is ters of the fed eral and pro vin cial gov ern ments—. These de ci sions 
are later laid be fore the cor re spond ing leg is la tures and rat i fied with out any
pos si bil ity of change by the ma jor ity mem bers un der strict party dis ci -
pline. There fore, co op er a tive fed er al ism is sub ject to a ma jor dem o cratic
def i cit. Fur ther more, as Ca na dian sen a tors are ap pointed by the fed eral
gov ern ment —on a po lit i cal pa tron age ba sis—, the Sen ate has no po lit i cal
le git i macy and is in no po si tion to pro vide for ef fec tive rep re sen ta tion of
pro vin cial gov ern ments or in ter ests (I will re turn to this topic later). The
dom i nant role of the ex ec u tive branches in in ter gov ern men tal re la tions ex -
plains why the sys tem has been termed “ex ec u tive fed er al ism”.

The main in sti tu tion of ex ec u tive fed er al ism is the First Min is ters
Conference that meets an nu ally and is com posed of the fed eral Prime Min -
is ter, the ten pro vin cial Pre miers and the lead ers of the three Ter ri to ries.
There are also reg u lar meet ings of the min is ters in charge of de part ments
where there are over laps in fed eral and pro vin cial ju ris dic tion. More over,
there are reg u lar meet ings of of fi cials in the fed eral and pro vin cial bu reau -
cra cies, to whom ex ec u tive power in both fed eral and pro vin cial gov ern -
ments is of ten del e gated (which would jus tify the la bel of “bu reau cratic
fed er al ism”).

In July 2003, Can ada’s pro vin cial Pre miers and ter ri to rial Lead ers
agreed to cre ate a new inter-pro vin cial/ter ri to rial body, the “Coun cil of the
Fed er a tion”, to better man age their re la tions and ul ti mately to al low for a
more con struc tive and col lab o ra tive re la tion ship with the fed eral gov ern -
ment. The Coun cil met for the first time on Oc to ber 24, 2003 in Que bec
City and was hosted by Que bec Pre mier Jean Charest. This ini tia tive holds
some prom ise of es tab lish ing a ba sis for more ex ten sive col lab o ra tion
among pro vin cial and ter ri to rial gov ern ments. It will merit at ten tion as it
de vel ops in the fu ture.

The small num ber of prov inces (10) and Ter ri to ries (3) keeps the num -
ber of par tic i pants to the in ter gov ern men tal pro cess to an ac cept able level
and en sures that each gov ern ment has an in flu ence on the re sult. How ever,
in all other re spects there are great dis par i ties in the re spec tive in flu ence
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and bar gain ing power of the re spec tive prov inces and ter ri to ries. The two
geo graph i cally cen tral prov inces —Que bec and On tario— have to gether
over three-fifths of Can ada’s pop u la tion and GDP. On tario is the most
pop u lous and wealthy prov ince, with al most 30% of the pop u la tion and the 
larg est in dus trial base. The four At lan tic Prov inces (New-Bruns wick,
Nova-Sco tia, New found land and Prince-Ed ward-Is land) have to gether
only 7.7% of the na tional pop u la tion and pro duce less than 6% of the to tal
GDP. Al berta has only 10% of the pop u la tion but its rich oil and gas re -
serves give it an en hanced in flu ence. The three north ern ter ri to ries (the Yu -
kon, the North west Ter ri to ries and Nunavut) make up two-fifths of Ca na -
dian ter ri tory but have only 0.3% of the Ca na dian pop u la tion and
con trib ute 0.45% of the na tional GDP. The ter ri to ries en joy no con sti tu -
tional sta tus and have leg is la tive pow ers only del e gated to them from the
fed eral gov ern ment. The ter ri to ries par tic i pate in in ter gov ern men tal con -
fer ences, but with out vot ing rights.

The dis tri bu tion of the Ca na dian pop u la tion among the prov inces ex -
plains that Que bec and On tario com bined en joy an ab so lute ma jor ity in the 
elected House of Com mons, and are thus in a better po si tion to in flu ence
the fed eral gov ern ment and to im pose their pri or i ties on the other eight
prov inces. For this rea son, the smaller prov inces have for more than two
de cades called for a re form of the Ca na dian Sen ate that would give them a
ma jor ity in the sec ond cham ber and al low them to ef fec tively coun ter bal -
ance the po si tion of On tario and Que bec in the House of Com mons and in
the fed eral Cab i net. 

With the prob lem of Sen ate re form, I will now turn to the con ten tious is -
sues ex ist ing in re la tion to the struc ture and func tion ing of in sti tu tions at
the na tional Ca na dian level. 

VIII. ISSUES RELATING TO THE STRUCTURE AND FUNCTIONING

OF INSTITUTIONS AT THE NATIONAL LEVEL

1. Se na te re form

Sen ate re form has been the sub ject of a great deal of de bate and a large
num ber of pro pos als for a very long time.31 In ter est in the is sue is ex plained
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31 On this is sue, see: Woehrling, José, “Cuestiones sobre la reforma del Senado en
Can ada” (1993), Revista Vasca de Administración Pública 125.
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by the fact that the less pop u lous prov inces, in par tic u lar in Western Can ada, 
see it as a way to ob tain greater in flu ence in the na tional po lit i cal de ci -
sion-mak ing pro cess. They send to few MPs to Ot tawa to be able to wield an
in flu ence com pa ra ble to that of the two most pop u lous prov inces, Que bec
and On tario. In the late 1970’s they called for a re formed Sen ate mod eled on
the Ger man Bundesrat; but more re cently they have turned to the so-called
“Tri ple-E” for mula, re fer ring to a Sen ate that is elected, equal and ef fec tive,
with each prov ince rep re sented by the same num ber of directly elected sen a -
tors. This new Sen ate, which is in spired from the Aus tra lian model, would
have a dem o cratic le git i macy equiv a lent to that of the House of Com mons
and thus would be able to ex er cise com pa ra ble pow ers. 

Cur rently, some of the smaller Ca na dian prov inces are poorly over-rep -
re sented or even un der-rep re sented in the Sen ate, which of course de feats
one of the rea sons for the ex is tence of a fed eral sec ond cham ber where fed -
eral units should have equal ity of rep re sen ta tion, or at least weighted pro -
por tional rep re sen ta tion, with the in ten tion that the smaller units be
over-rep re sented. Most no ta ble is the sit u a tion of Brit ish Co lum bia and Al -
berta. Their re spec tive shares of the Ca na dian pop u la tion and of the Sen ate 
seats are, for Brit ish Co lum bia 13% to 5,7%, and for Al berta 10% % to
5,7%. If one adds up the per cent ages of the four West ern prov inces (Brit ish
Co lum bia, Al berta, Sas katch e wan and Man i toba), it ap pears that with al -
most 30% of the pop u la tion they have only 23.1% of the seats in the Sen ate.
On the other hand, with 9.2% of the pop u la tion, the four At lan tic provinces
also have 23.1% of the seats in the Sen ate. It is easy to see why West ern
Can ada is so in sis tently ad vo cat ing the model of the “Tri ple E” Sen ate.
Such a re form would al most dou ble its rep re sen ta tion in the Sen ate.

However, equal ity of Sen ate rep re sen ta tion for all prov inces would lead
to un dem o cratic. The six small est prov inces (the four At lan tic prov inces,
Man i toba and Sas katch e wan) would hold to gether 60% of the Sen ate seats,
while rep re sent ing only 17.4% of the Ca na dian pop u la tion. In ad di tion, the
six least pop u lous prov inces are also the least wealthy and there fore the most 
re cep tive to fed eral ini tia tives us ing the spend ing power. There would be a
risk that a Sen ate with equal ity of rep re sen ta tion could be come a rub ber
stamp for fed eral in roads in pro vin cial ju ris dic tion.

If one con cludes that equal ity of rep re sen ta tion is not suit able, the re -
main ing op tion would be to in crease the num ber of seats at trib uted to
West ern Can ada. But this would mean a re duc tion in seats for On tario and
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Que bec. On tario might ac cept, given that it is the most populous prov ince
and there fore holds the larg est num ber of seats in the House of Com mon.
More over, its rel a tive share of Can ada’s pop u la tion is grow ing. But Que -
bec’s per cent age of the Ca na dian pop u la tion has been de clin ing steadily
since 1867, and so has its rep re sen ta tion in the House of Com mons. As well,
the pro por tion of sen a tors who rep re sent Que bec has also de clined since
1867, be cause of the ad mis sion or cre ation of new prov inces and ter ri to ries
(it has fallen from 33.3% to 23.1%). It there fore is un likely that Que bec
would agree to a fur ther re duc tion in its pro por tion of Sen ate seats, par tic u -
larly if the Sen ate would in the fu ture ex er cise a greater in flu ence than now. 

At the pres ent time, sen a tors are ap pointed by the Ca na dian Prime Min -
is ter, and ap point ments are al most al ways made on a po lit i cal pa tron age
ba sis. Thus sen a tors rep re sent nei ther the peo ple nor the gov ern ments of
the prov inces. This lack of le git i macy, whether dem o cratic or federative,
means that the Sen ate can not re ally ex er cise the pow ers it is en dowed with
in leg is la tive mat ters, which are al most iden ti cal to those of the House of
Com mons. Sen ate re form must thus aim at re-es tab lish ing more co her ence
be tween sen a tors’ pow ers and their po lit i cal ca pac ity to ex er cise those.

Di rect pop u lar elec tion of sen a tors seems to have wide spread sup port in
Eng lish Can ada. Al though very dem o cratic, this so lu tion does how ever
have se ri ous draw backs within the con text of a West min ster-style par lia -
men tary sys tem, with re spon si ble gov ern ment and party dis ci pline. A pop -
u larly elected Sen ate could be ei ther too sim i lar to the House of Com mons, 
which would make it re dun dant, or too dif fer ent, which could re sult in a
con fron ta tion be tween the two Houses and mu tual neu tral iza tion. In any
case, party dis ci pline would lead the sen a tors to align along party lines
rather than in de fense of the in ter ests of the prov inces or re gions.

One of the best ways to guar an tee that the loy alty of sen a tors be longs to
the prov inces they rep re sent is prob a bly to have them ap pointed by the
pro vin cial gov ern ments. This is the sys tem adopted in Ger many, where
the Bundesrat, or Coun cil of the Fed er a tion, is made up of del e ga tions
whose mem bers are mem bers of the ex ec u tive branches of the Länder.
Sup port ers of the Bundesrat for mula for Can ada have stressed that it
would trans form the Sen ate into an in ter gov ern men tal body and al low it to
func tion as a kind of per ma nent fed eral-pro vin cial con fer ence, thus in sti tu -
tion al iz ing co op er a tive fed er al ism and mak ing it more trans par ent and
more dem o cratic. Op po nents of the for mula claim that it would not fit in a
fed eral sys tem like Can ada that is much more de cen tral ized than Ger many. 
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In the Ca na dian con text, where prov inces al ready have con sid er able au -
thor ity over their own af fairs, it would give the pro vin cial gov ern ments too 
much in flu ence over the fed eral leg is la tive pro cess and un der mine the abil -
ity of the cen tral gov ern ment to play its na tional role.

An other op tion would be to have sen a tors ap pointed jointly by the fed -
eral and the pro vin cial gov ern ments. It was pre cisely such a model that was 
pro vided for in the 1987 “Meech Lake Ac cord”, whereby the sen a tors rep -
re sent ing a prov ince were to be cho sen by the fed eral gov ern ment from a
list drawn up by the con cerned pro vin cial gov ern ment. Such a sys tem
would have en dowed sen a tors with a greater le git i macy as rep re sen ta tives
of the prov inces and would per mit the Sen ate to make an in creased use of
the pow ers given to it by the Con sti tu tion. The “Meech Lake Ac cord” was
a failed at tempt at con sti tu tional re form aimed at sat is fy ing Que bec’s con -
di tions for sign ing the 1982 Con sti tu tion Act. How ever, Sen ate re form was 
not one of these con di tions and had been added to the pack age at the urg ing 
of the West ern prov inces.

One fi nal ob ser va tion: it should be noted that a Sen ate ex er cis ing sig nif -
i cant pow ers would prob a bly con trib ute to the long-term cen tral iza tion of
the Ca na dian fed eral sys tem. The ex am ples of Ger many and the United
States would seem to dem on strate that fed eral sub units are more will ing to
ac cept a dim i nu tion in their own pow ers when they ben e fit in re turn from a
in creased role in the na tional de ci sion-mak ing pro cess through their rep re -
sen ta tion in a fed eral sec ond cham ber (this sit u a tion has been called “Mad -
i son’s Par a dox”). It is re veal ing that in Can ada the West ern prov inces that
are ad vo cat ing the “Tri ple E” Sen ate are also strongly op posed to any re -
duc tion in Ot tawa’s role. Quite the con trary : be cause they hope that Sen -
ate re form will en able them to play a more im por tant part in the na tional in -
sti tu tions, they want those in sti tu tions to re main strong or even be
re in forced. Elect ing sen a tors by pop u lar vote would give Sen ate re form a
still more cen tral iz ing ef fect in so far as elected sen a tors could claim to
rep re sent the in ter ests of pro vin cial electorates in the same or in a better
way than pro vin cially elected pol i ti cians.

2. Elec to ral re form

A well-known char ac ter is tic of the Ca na dian “First Past the Post” elec -
toral sys tem is that it re sults in sig nif i cant dis tor tions be tween the votes re -
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ceived by the re spec tive par ties and the re sult ing num ber of seats they ob -
tain in the leg is la ture. For ex am ple, in the last fed eral elec tion in 2000, the
gov ern ing Lib eral Party won 53.5% of the seats in the House of Com mons
with only 40.8% of the vote.

A less known con se quence is that, in the Ca na dian con text, the plu ral ity
sys tem ex ac er bates elec toral re gion al ism. First, this elec toral sys tem fa -
vors po lit i cal par ties with strong re gional ap peal and harms na tion ally ori -
ented par ties whose sup port is more evenly spread across the coun try. For
ex am ple, in the 1993 elec tion, the Re form Party, whose sup ports are con -
cen trated is the West ern prov inces, re ceived 18% of seats with 19% of the
vote and the Bloc Québécois, who pres ents can di dates only in Que bec, got
18% of the seats with 14% of the vote. Con versely, the Pro gres sive-Con -
ser va tives, whose votes were evenly dis trib uted across the coun try, won
less than 1% of the seats with 16% of the votes. Sec ond, the “First Past the
Post” sys tem am pli fies both the strengths and the weak nesses of po lit i cal
par ties in dif fer ent re gions. In the last fed eral elec tion, the Lib er als won all
but 3 of the 103 seats in On tario with only 49.5% of the vote, but only 14
of the 88 seats in West ern Can ada with 21% to 32% of the vote de pend ing of 
the prov ince. Con versely, the Ca na dian Al li ance (which has suc ceeded the 
Re form Party) re ceived 23 of Al berta’s 26 seats with 59% of the vote but
only 2 of On tario’s 103 seats with a re spect able 23.6% of the vote.

As a con se quence it be comes more dif fi cult to form a fed eral Cab i net
rep re sen ta tive of all re gions, as the gov ern ing party may have few or no
elected mem bers in some prov inces. Gov ern ment pol i cies may be at tacked
as be ing un fa vor able to un rep re sented prov inces or re gions. In the three
last elec tions, the gov ern ing Lib eral Party was elected mostly in On tario,
Que bec and, to a lesser de gree, in At lan tic Can ada, while the party form ing 
the of fi cial op po si tion (the Re form Party, which later be came the Ca na dian 
Al li ance and since has merged with the Con ser va tives) won the vast ma jor -
ity of its seats in West ern Can ada. Thus, elec toral re gion al ism con trib utes
to the phe nom e non of “west ern alien ation”, de riv ing from the poor rep re -
sen ta tion of West ern Can ada in the cen tral in sti tu tions. It ex plains why the
West de mands with such in sis tence a “Tri ple E” Sen ate initiative. 

The two most cred i ble re form op tions that have been dis cussed for the
last two de cades are full-fledged pro por tional rep re sen ta tion and the Ger -
man-style mixed sys tem in which about half of the mem bers are elected in
sin gle-mem ber dis tricts while the other seats are al lot ted in pro por tion to
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the pop u lar votes ob tained by each party.32 If one of these op tions were
adopted, there would be less dis tor tions be tween the re spec tive pro por -
tions of vote and seats. Re gional po lar iza tion would be less pro nounced as
po lit i cal par ties would make gains in re gions in which they are tra di tion -
ally less or no rep re sented. Lib er als would loose seats in On tario but make
some gains in West ern Can ada, and the Ca na dian Al li ance (now the Con -
ser va tives) would win more seats in On tario. As a con se quence, po lit i cal
par ties would de velop pol i cies more ac cept able to all re gions. An other
con se quence of the House of Com mons and Cab i net be com ing more re -
gion ally bal anced would be to ren der equal pro vin cial rep re sen ta tion in the 
Sen ate less necessary.

Also, the ex pe ri ence of coun tries in which pro por tional rep re sen ta tion
is prac ticed sug gests that if it were adopted in Can ada, sin gle ma jor ity gov -
ern ments would be the ex cep tion rather than the rule, as is the case un der
the pres ent elec toral sys tem. The more fre quent oc cur rence would be sin -
gle-party mi nor ity gov ern ments (which has taken place 8 times out of the
23 last elec tions) or co ali tion gov ern ments (of which Ca na dian par ties
have much less ex pe ri ence).

If co ali tion gov ern ments be came ha bit ual, the pre dom i nant po si tion of
the Ca na dian Prime Min is ter in re la tion to the other mem bers of Cab i net
would most prob a bly de cline. In co ali tion Cab i nets, some min is ters would
not be long to the same party as the PM, which would di min ish their loy alty 
to him and his au thor ity over them. Some per sonal pre rog a tives of the PM,
like dis so lu tion of Par lia ment, ap point ment of Sen a tors and Su preme
Court judges, would pro gres sively be come to be ex er cised in a more col le -
gial way. Such a de vel op ment should be wel come as there is a con sen sus
that at the pres ent time the Ca na dian PM wields ex ces sive per sonal
power.33

How ever, the in tro duc tion of some form of pro por tional rep re sen ta tion
by the rul ing Lib eral gov ern ment ap pears very un likely, as it would clearly 
not be in the in ter ests of the Lib eral Party. And since there is no fed eral leg -
is la tion giv ing cit i zens a right to ini ti ate a ref er en dum, the in tro duc tion of a 
new elec toral sys tem by ref er en dum would also de pend on the will of the
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32 Massicotte, Louis, Chang ing the Ca na dian Elec toral Sys tem, Montréal, In sti tute
for Re search in Pub lic Pol icy, 2001 (avail able on www.irpp.org).

33 Savoie, Don ald J., Gov ern ing from the Cen tre: The Con cen tra tion of Po lit i cal
Power in Can ada, To ronto, Uni ver sity of To ronto Press, 1999.
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gov ern ment (the only ref er enda that can be held un der the pres ent fed eral
leg is la tion are non-bind ing on the gov ern ment and must re late to con sti tu -
tional ques tions).

3. Su pre me Court re form

At the pres ent time, Su preme Court mem bers are uni lat er ally ap pointed
by the Prime min is ter of Can ada. The only pre req ui site for which pro vi -
sion is made in the fed eral Su preme Court Act is that 3 out of the 9 Court
mem bers must be ap pointed from Que bec’s Courts or bar. This pro vi sion
re flects the dual na ture of Can ada’s pri vate law sys tem —civil law in Que -
bec and the com mon law else where— (it must be stressed that the Su preme 
Court serves as a fi nal ap pel late Court for pro vin cial as well as fed eral
law). By con ven tion of the Con sti tu tion, the 6 other mem bers of the Court
are ap pointed fol low ing a re gional dis tri bu tion within Eng lish Can ada (3
judges for On tario, one for Brit ish Co lum bia, one ro tat ing among the three
Prai rie prov inces and one for the four At lan tic prov inces).

In re cent time, two av e nues of re form have been dis cussed con cern ing
Su preme Court ap point ments, the first one be ing re lated to the “fed er al ism
def i cit” of the pres ent ap point ment pro cess. The failed “Meech Lake Ac -
cord” pro vided for joint ap point ment by the fed eral and the pro vin cial gov -
ern ments, the Que bec gov ern ment draw ing up a list for the 3 judges to be
ap pointed from Que bec and the other pro vin cial gov ern ments do ing the
same for the 6 re main ing judges. Such a pro posal would not have di min -
ished in a great mea sure the con trol ex er cised by the fed eral ex ec u tive over 
the ap point ments, since most Su preme Court mem bers are ap pointed from the
Fed eral Court or from Pro vin cial Su pe rior Courts and that judges mak ing
up all these Courts are them selves ap pointed by the fed eral gov ern ment
(un der sec tion 96 of the Con sti tu tion Act, 1867). At any rate, it seems quite 
rea son able that the prov inces should play some role in the Su preme Court
ap point ment pro cess, since the Court acts as an um pire of fed er al ism.

The other re form pro posal that has been put for ward is re lated to what
could be termed the “vis i bil ity def i cit” of the cur rent ap point ment pro cess.
It has been sug gested to bor row from the United States the idea of a leg is la -
tive scru tiny of the nom i nees. In its pres ent con di tion, the Ca na dian Sen ate
would of course not be the proper fo rum for such a pro cess, the House of
Com mons Jus tice Com mit tee be ing the better choice. It has also been pro -
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posed that that the Prime min is ter nom i nees should be sub jected to a rat i fi -
ca tion vote by the full House, by a two-third ma jor ity, which would give
some voice to the op po si tion par ties in the se lec tion pro cess. If the Sen ate
were re formed in a way that per mit ted it to act as a true fed eral cham ber,
rep re sent ing the prov inces, rat i fi ca tion by the Sen ate would at the same
time give the Court a fed eral le git i macy. The ap point ment pro cess would
then be aligned on what ex ists in the United States for the ap point ment of
Su preme Court judges as well as in many Eu ro pean coun tries for the ap -
point ment of Con sti tu tional Court judges.34

Su preme Court re form, un like Sen ate re form, could be ac com plished
with out any for mal con sti tu tional amend ment, since the com po si tion and
ap point ment pro cess of the Court are still gov erned by a or di nary fed eral
stat ute, the Su preme Court Act.35

IX. THE CHANGING RELATIONSHIP BETWEEN QUÉBEC

AND EN GLISH CANADA

For the last 30 years Ca na dian po lit i cal life has in good part re volved
around the dif fi cult re la tion ship be tween Qué bec and eng lish Can ada (the
Rest of Canada —ROC— as it is some times called). I pro pose to ex am ine
how the re la tion ship be tween Qué bec and the Rest of Can ada has evolved
from 1867 to the pres ent time. This will al low me to trace the roots of the
cur rent cri sis. Sec ond, I will spec ify wthat the main dif fer ences be tween
Qué bec’s and Can ada’s po lit i cal and con sti tu tional as pi ra tions are. Fi -
nally, I will try to as sess the pos si ble out comes of the cri sis.36

As we have seen at the be gin ning of this pa per, when Can ada was cre -
ated in 1867, Francophones were al ready a mi nor ity through out the Brit ish 
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34 On the re form of the Su preme Court ap point ment pro cess, see: Friedland, Mar tin,
A Place Apart: Ju di cial In de pend ence and Ac count abil ity in Can ada. A Re port for the
Ju di cial Coun cil of Can ada, Ot tawa, Ca na dian Ju di cial Coun cil, 1995; Rus sell, Pe ter H.,
The Ju di ciary in Can ada: the Third Branch of Gov ern ment, To ronto, McGraw Hill
Ryerson, 1987, at p. 107 seq.; Ziegel, Ja cob, Merit Se lec tion and De moc ra ti za tion of the
Ap point ments to the Su preme Court of Can ada, Montréal, In sti tute for Re search in Pub -
lic Pol icy, 1999 (avail able on www.irpp.org).

35 R.S.C. (1985), ch. S-26.
36 For an in-depth anal y sis, see: Woehrling, José, “La Con sti tu tion canadienne et

l’évolution des rapports en tre le Qué bec et le Can ada anglais de 1867 à nos jours”,
(1992) 10 Re vue Française de Droit Constitutionnel 195.
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col o nies in North Amer ica, ex cept in Qué bec. That is why they in sisted
that Can ada be come a Fed er a tion, and not a uni tary State, be cause such an
ar range ment would give them the po lit i cal and dem o cratic con trol over
one of the prov inces. For nearly a cen tury fol low ing the cre ation of Can -
ada, Qué bec iso lated it self from the rest of North Amer ica to avoid ex ter nal 
in flu ences, con sid ered dan ger ous for the sur vival of tra di tional val ues and
the French lan guage. Such an at ti tude was also the re sult of the strong in -
flu ence of the Cath o lic Church, which dis cour aged peo ple from striv ing
for eco nomic suc cess and tech ni cal prog ress. As for con sti tu tional pol i tics, 
the suc ces sive Qué bec gov ern ments of that era were more pre oc cu pied
with pro tect ing their pow ers against fed eral en croach ment than with ex -
tend ing their in flu ence and tak ing on new responsibilities.

1. Que bec’s “Quiet Re vo lu tion” du ring the 1960’s

How ever, this pas sive and de fen sive at ti tude be gan to rad i cally change
at the be gin ning of the 1960’s. Qué bec un der went a se ries of pro found
trans for ma tions that al lowed it to mod ern ize and to catch up with other
west ern lib eral and in dus tri al ized so ci et ies. This pe riod is known as the
“Quiet Rev o lu tion” be cause it brought dras tic changes, but with out any vi -
o lence or sig nif i cant so cial un rest. Four ma jor trans for ma tions oc curred
dur ing that pe riod:

— The streng the ning of pro vin cial po li ti cal ins ti tu tions;
— Efforts to in crea se con trol over the eco nomy by French-spea king

Que bec kers;
— The be gin ning of a lin guis tic po licy ai med at im pro ving the sta tus

of the French lan gua ge;
— De mands for mo re cons ti tu tio nal po wers for Qué bec.

First, dur ing the Quiet Rev o lu tion, Qué bec’s gov ern men tal sys tem was
re struc tured and ex panded: new de part ments were cre ated to take on the
re spon si bil i ties re moved from the pri vate sec tor and the Cath o lic Church,
like ed u ca tion and health care. The Civil Ser vice grew rap idly and be came
more pro fes sional. This ex pan sion of the pub lic sec tor cre ated a new mid -
dle-class of Francophones whose eco nomic well-be ing and in ter ests be -
came de pend ent on the con tin ued ex is tence and growth of the pro vin cial
Gov ern ment.
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Sec ond, at the eco nomic level, the new Francophone elite wanted to in -
crease its con trol over the econ omy, which was tra di tion ally con trolled by
Anglophone in ter ests, both from within and out side Qué bec. To achieve
this goal, Francophones used the re sources of the Qué bec State to the full -
est, with out ever chal leng ing the prin ci ples of North Amer i can cap i tal ism.
Many new pub lic cor po ra tions were cre ated, most no ta bly Hy dro-Qué bec
(the State owned elec tric util ity). All this was in stru men tal in fa cil i tat ing
the cre ation of a new class of Francophone cap i tal ists and en tre pre neurs.

Third, there was the be gin ning of a lin guis tic pol icy de signed to im -
prove the sta tus of the French lan guage. It emerged as a re sult of some dis -
turb ing find ings con cern ing the po si tion of Francophones and of the
French lan guage in Qué bec at that time. In the six ties, “allophone” im mi -
grants —whose lan guage was nei ther French nor Eng lish— were send ing
their chil dren to Eng lish schools, in stead of French schools, at a dis pro por -
tion ately high rate. Since the birth rate of Qué bec’s Francophones was rap -
idly de creas ing, this trend would have threat ened the ma jor ity sta tus of
Francophones in Qué bec in the long run. An other fact was that, from an
eco nomic point of view, the French lan guage pos sessed far less at trac tive
force than Eng lish. A con se quence of this sit u a tion was that the in come of
Francophones in Qué bec was at the lower end, be low Anglophones and
even im mi grants.

From these ob ser va tions, it be came ob vi ous which aims ought to be
given to Qué bec’s new lin guis tic pol icy.37 The first ob jec tive con sisted in
bring ing the chil dren of im mi grants back to French schools. The sec ond
ob jec tive was to raise the pres tige and eco nomic util ity of the French lan -
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37 On Qué bec’s lin guis tic pol icy, see: Woehrling, José, “Choque de lenguas y
políticas lingüísticas en Canadá y Que bec” in (Es ther Mitjans y Josep M. Castellà,
coords.), Canadá. Introducción al sistema político y jurídico, Bar ce lona, Publicacions de 
la Universitat de Bar ce lona, 2001, p. 227; Woehrling, José, “La Con sti tu tion du Can ada, la 
législation linguistique du Qué bec et les droits de la minorité an glo-québécoise” in
Minorités et or gani sa tion de l’État (sous la di rec tion de Nicolas Levrat), Bruxelles,
Bruylant, 1998, p. 561; Woehrling, José, “Lan guage Laws and Lan guage Con flicts in
Can ada and Que bec” in (Alessandro Anastasi, Giovanni Bonanno & Rosalba Rizzo,
eds.), The Ca na dian vi sion/La vi sion canadienne, Villa San Giovanni, Edizioni Officina
Grafica (Centro Studi Canadesi - Università di Messina), 1997, p. 125; Woehrling, José,
“El estatuto del francés y del inglés en la administración de justicia en Canadà, es pe cial
referencia al de Que bec”, in La administración de justicia en un estado plurilingüe
(Iñaki Agirreazkuenaga, ed.), Ma drid, Consejo del Poder Ju di cial, 1999 (Cuadernos de
derecho ju di cial), p.161.
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guage so as to mo ti vate Non-Francophones to learn and use French in or -
der for it to be come the com mon lan guage (or lan guage of con tact) be -
tween the French speak ing ma jor ity and the Non-Francophones. These
two ob jec tives have never been ques tioned ever since and the suc ceed ing
pro vin cial gov ern ments in Qué bec have pur sued them in a more or less
sys tem atic way since 1970. The Qué bec Lib eral Party adopted the Of fi cial
Lan guages Act in 1974; and in 1977, the Parti Québécois adopted the
Char ter of the French Lan guage (or Bill 101).

Bill 101 reg u lates the use of lan guages in three main ar eas : pro vin cial
gov ern men tal in sti tu tions; the eco nomic life; and pub lic ed u ca tion. In
these three sec tors, the Act aims at rais ing the sta tus of French, and to
achieve that end it lim its cer tain tra di tional rights of Anglophones in Qué -
bec. This was con sid ered nec es sary be cause “free com pe ti tion” of the two
ri val lan guages –French and Eng lish– would have to greatly fa vored Eng -
lish at the ex pense of French. So it was de cided that leg is la tive mea sures
were needed to strengthen French in cer tain ar eas. As one could ex pect,
Qué bec’s Anglophones have not eas ily ac cepted this lin guis tic pol icy.
They have used po lit i cal as well as le gal means to fight it. A cer tain num -
ber of pro vi sions of Bill 101 have been struck down by the Su preme Court
of Can ada af ter hav ing been found to be in con flict with the Ca na dian Con -
sti tu tion.

How ever, this op po si tion to Bill 101 ig nores the fact that Francophones, 
al though they are a ma jor ity in Qué bec, form only a de clin ing mi nor ity
through out Can ada. De spite all the ef forts made by the Ca na dian Gov ern -
ment to pro mote the francophone mi nor i ties liv ing out side Qué bec, these
groups are rap idly as sim i lat ing into the Eng lish lan guage. Even in Qué bec, 
where 90% of Can ada’s all Francophones are now re sid ing, the French lan -
guage is not en tirely se cure, since im mi grants still pre fer to use Eng lish
when given the choice. That is pre cisely the rea son why the Qué bec gov -
ern ment finds it nec es sary to strengthen French in cer tain ar eas and to limit 
the right to use Eng lish.

Fi nally, in con sti tu tional mat ters, the “Quiet Rev o lu tion” has seen Qué -
bec be gin to force fully ask for new con sti tu tional pow ers. Since 1960, all
Qué bec gov ern ments, from what ever po lit i cal party, have put for ward
such de mands. They have asked ei ther for a gen eral de cen tral iza tion of
pow ers, ap pli ca ble to all prov inces (in the case the other prov inces would
adopt the same po si tion as Qué bec), or for a par tic u lar sta tus in which Qué -
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bec would have spe cial pow ers, not ex tended to the other prov inces (in the
case the other prov inces would not seek the same kind of de vo lu tion of
pow ers).

2. The first re fe ren dum on so ve reignty in 1980
    and the pas sa ge of the Cons ti tu tion Act, 1982

With the pas sage of time, Qué bec’s con sti tu tional de mands have be -
come more rad i cal. In 1967 the Parti québécois was founded; pri mary on
its po lit i cal agenda is the sep a ra tion of Qué bec from Can ada.38 Only nine
years later, in 1976, the Parti québécois won its first gen eral elec tion and
formed the pro vin cial gov ern ment. In May 1980, it held a ref er en dum in
which it sought to ob tain a man date to ne go ti ate with the Rest of Can ada
the po lit i cal sov er eignty of Qué bec, com bined with an eco nomic and mon -
e tary as so ci a tion with Can ada. The re sults of the ref er en dum of 1980 were
59,56% NO and 40,44% YES. How ever, af ter hav ing clearly re jected sov -
er eignty in the ref er en dum, the Québécois vot ers re elected the PQ in 1981.
Hav ing been de feated on the main item of its agenda, the new gov ern ment
was se ri ously weak ened. The Fed eral Gov ern ment, un der M. Tru deau,
rap idly took ad van tage of this sit u a tion and in 1982 amended the Con sti tu -
tion with the ap proval of the nine Eng lish prov inces, but with out Qué bec’s
con sent. There fore, for the first time since 1867, the Con sti tu tion was
amended with out Qué bec’s ap proval. More over, the new Con sti tu tion Act, 
1982 con tains an amend ing for mula that will al low other con sti tu tional
mod i fi ca tions in the fu ture with out the need for Qué bec’s con sent. Fur ther -
more, the new Con sti tu tion does not sat isfy Qué bec’s de mands for ex -
tended pow ers, which have been put for ward for more than 30 years. Fi -
nally, by rec og niz ing ad di tional lin guis tic rights to the Anglophone
mi nor ity, the new Ca na dian Char ter of Rights and Free doms co mes into
con flict with Qué bec’s lan guage pol icy and lim its its abil ity to pro tect the
French lan guage.
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38 On the quest for sov er eignty, see: Woehrling, José, “Nacionalisme i indepen-
dentisme al Que bec: la recerca de la igualtat a través de la reivindicació de la sobirania”
in Fossas, Enric (ed.), Les transformacions de la sobirania i el futur polític de Catalunya,
Bar ce lona, Cen tre d’Estudis de Temes Contemporanis, 2000, p. 125.
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3. Two fai led at tempts to re form the Cons ti tu tion
    in or der to sa tisfy Qué bec’s de mands (the “Meech
    La ke” and Char lot te town Accords; 1987-1992)

In 1985, the Parti québécois was de feated and re placed by a fed er al ist
gov ern ment formed by the Qué bec Lib eral Party. The new gov ern ment be -
gan ne go ti a tions with the fed eral gov ern ment and the other prov inces in
or der to se cure con sti tu tional amend ments that would al low Qué bec to
give its con sent to the 1982 Con sti tu tion. The lib eral gov ern ment re quired
that five con di tions be met:

— Re cog ni tion of Qué bec as a “dis tinct so ciety”;
— An in crea sed ro le for Qué bec in the mat ter of im mi gra tion; 
— Par ti ci pa tion of the Qué bec go vern ment in the ap poin ting of 3 out

of 9 Su pre me Court of Ca na da jud ges;
— Li mi ta tion of the fe de ral spen ding po wer;
— A ve to po wer for Qué bec over the re form of Ca na dian cen tral po li -

ti cal ins ti tu tions and the crea tion of new pro vin ces.

In 1987, af ter two years of ne go ti a tions, all ten prov inces and the fed eral 
gov ern ment signed an ac cord (the “Meech Lake Ac cord”) and com mit ted
them selves to amend the Con sti tu tion to sat isfy Qué bec’s five con di tions.
The ben e fit of four of these con di tions was ex tended to all prov inces, so
the only mod i fi ca tion spe cific to Qué bec was the rec og ni tion of its “dis -
tinct char ac ter”. An ad di tional mod i fi ca tion in tro duc ing the joint ap point -
ment of Sen a tors by both lev els of gov ern ment was added at the re quest of
the West ern prov inces.

To en ter into force, the Meech Ac cord had to be rat i fied by the fed eral
Parliament and all ten pro vin cial leg is la tive as sem blies in side a three year
pe riod. Dur ing these three years, crit ics against the ac cord mul ti plied in Eng -
lish Can ada. By the end of the third year, in 1990, two prov inces (Man i toba
and New found land) still had not given their con sent —lead ing to the even -
tual fail ure of the Ac cord—. The main rea son for this fail ure was the in com -
pat i bil ity be tween the con sti tu tional po si tions of Qué bec and those held by a 
ma jor ity in Eng lish Can ada. It is true that only two prov inces, rep re sent ing
less than 8% of the Ca na dian pop u la tion, have re fused their sup port, but
opin ion polls show that in the seven other Eng lish prov inces that sup ported 
the Ac cord, a large ma jor ity of the pop u la tion (60% to 70%) strongly op -
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posed Meech Lake. Thus, in these prov inces, there was a con sid er able dif -
fer ence of opin ion be tween the pro vin cial pol i ti cians and the larger pub lic.
An other at tempt to sat isfy Qué bec’s de mands was made two years later,
when a new se ries of con sti tu tional amend ments (the “Char lotte town
Accord”) were pro posed and put to a na tional ref er en dum on Oc to ber 26,
1992. How ever, the Char lotte town Ac cord was decisively re jected by the
vot ers, in Qué bec as well as in five other prov inces. Thus, in side a
five-year pe riod, two at tempts to re new the re la tions be tween Qué bec and
the Rest of Can ada have ul ti mately failed.

4. The se cond re fe ren dum on so ve reignty in
    1995; the 1998 Su pre me Court de ci sion on se ces sion
    and the fe de ral Cla rity Act, 2000

This fail ure has prob a bly con trib uted to the Lib eral Party’s de feat and
the re turn to power of the Parti québécois in the 1994 elec tion. The PQ
gov ern ment sub se quently held a sec ond ref er en dum on sov er eignty-as so -
ci a tion in Oc to ber 1995 with very close re sults: 49,44% for the YES side
and 50,56% for the NO side (with only a dif fer ence of about 50 000
votes).39 Af ter the 1995 ref er en dum, the Ca na dian fed eral gov ern ment has
be gun to take mea sures aimed at im pos ing stricter stan dards for a fu ture
ref er en dum. In par tic u lar, it has asked the Su preme Court of Can ada for an
ad vi sory opin ion on Qué bec’s pos si ble se ces sion. The opin ion was ren -
dered in 1998.40

In ter est ingly, the Court be gan by dis miss ing the ar gu ment that the Ca -
na dian Con sti tu tion en tirely pro hib its a prov ince to se cede be cause this
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39 On the 1995 ref er en dum, see: Fossas, Enric et Woehrling, José, “El referéndum
sobre la soberania de Que bec y el fu turo constitucional de Canadá: federalismo,
asimetria, soberania” (1997) 48 Revista Vasca de Administración Publica 131; Woehrling,
José, “Los intentos de reforma del federalismo canadiense tras el referéndum de 1995
acerca de la soberanía de Que bec”, in (Es ther Mitjans y Josep M. Castellà, coords.),
Canadá. Introducción al sistema político y jurídico, Bar ce lona, Publicacions de la
Universitat de Bar ce lona, 2001, p. 77.

40 Re Se ces sion of Que bec, [1998] 2 S.C.R. 217; for a com ment, see: Woehrling,
José, “El juicio del Tri bu nal Sup remo de Canadá sobre la even tual secessión de Que bec”
(1999) 54 Revista Vasca de Administración Pública 405; Woehrling, José, “The Su -
preme Court’s Rul ing on Que bec’s Se ces sion: Le gal ity and Le git i macy Rec on ciled by a
Re turn to Con sti tu tional First Prin ci ples”, in Hugh Mellon and Mar tin Westmacott (dir.),
Po lit i cal Dis pute and Ju di cial Re view, Scarborough (Ont.), Nel son, 2000, p. 83.
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would “de stroy” the Con sti tu tion. It said: “The Con sti tu tion is the ex pres -
sion of the sov er eignty of the peo ple of Can ada. [A]cting through [the] var -
i ous gov ern ments duly elected and rec og nized un der the con sti tu tion, [it
can] ef fect what ever con sti tu tional ar range ments are de sired within Ca na -
dian ter ri tory, in clud ing, should it be so de sired, the se ces sion of Que bec
from Can ada” (para. 85).

The Court also stated that there is no right to uni lat eral se ces sion un der
the Ca na dian Con sti tu tion or at in ter na tional law. How ever, the Court
added that “a clear ex pres sion by the peo ple of Que bec of their will to se -
cede from Can ada” would “give rise to a reciprocal ob li ga tion on all par -
ties… to ne go ti ate con sti tu tional changes to re spond to that de sire” (para.
87 and 88).

The Court em pha sized that these prin ci ples led it to re ject “two ab so lut -
ist prop o si tions”. The first prop o si tion would con fer on Que bec an ab so -
lute right to se cede, and on the fed eral gov ern ment and the other prov inces, 
the ob li ga tion to con sent to an act of se ces sion whose terms would be dic -
tated by Que bec. The sec ond would re quire that a clear ex pres sion of
self-de ter mi na tion by the peo ple of Que bec im pose no ob li ga tions upon
the other prov inces or the fed eral gov ern ment (para. 90-92).

In its de ci sion, the Court has re peated sev eral times that the ob li ga tion to 
ne go ti ate will only be trig gered by “a clear ma jor ity vote in Que bec on a
clear ques tion in fa vor of se ces sion”. How ever, the Court has left it to the
po lit i cal ac tors to de ter mine what these no tions mean, stat ing that they are
by na ture non-jus ti cia ble. The court also in cluded within the non-jus ti cia -
ble as pects the con duct of par ties dur ing ne go ti a tions fol low ing a pos i tive
ref er en dum out come in Que bec.

Fi nally, the Court es tab lished a link be tween con sti tu tional law and in ter -
na tional law. It stated that the fail ure to re spect the con sti tu tional ob li ga tion
to ne go ti ate, to the ex tent that it would un der mine the le git i macy of a party’s
ac tions, could have im por tant ram i fi ca tions at the in ter na tional level. If the
gov ern ment of Que bec were found in breach of the ob li ga tion to ne go ti ate in 
good faith, its chances of ob tain ing rec og ni tion by the in ter na tional com mu -
nity would di min ish. Con versely, the prob a bil i ties of gain ing such rec og ni -
tion would in crease if Que bec had ne go ti ated in con for mity with the prin ci -
ples and was fac ing un rea son able in flex i bil ity on the part of the other
prov inces or of fed eral au thor i ties. To quote the Court: “In this way, the ad -
her ence of the par ties to the ob li ga tion to ne go ti ate would be eval u ated in an 
in di rect man ner on the in ter na tional plane” (para. 103).
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One of the most re mark able as pects of the de ci sion is the man ner in
which the Court gave its opin ion with out re ly ing upon any spe cific pro vi -
sion of the Ca na dian Con sti tu tion. The de ci sion is al most en tirely based on
four gen eral prin ci ples that are pres ent not only in the Ca na dian con sti tu tion
but also in ev ery dem o cratic, lib eral and fed eral con sti tu tional sys tem in the
world. These are the dem o cratic prin ci ple, which gives Quebeckers the right 
to de cide their own po lit i cal fu ture and grounds the ob li ga tion of the rest of
Can ada to ne go ti ate a se ces sion ap proved by a clear ma jor ity on a clear
ques tion; the fed eral prin ci ple, which forms the ba sis of the ob li ga tion of
Que bec to ne go ti ate with its fed er a tion part ners to achieve the rup ture of the
fed eral un ion; the pro tec tion of mi nor i ties, which asks for re spect of mi nor -
ity rights in the con duct as well as in the out come of ne go ti a tions; and, fi -
nally, the rule of law and the prin ci ple of constitutionalism, which de mand
that se ces sion of a prov ince be achieved in an or dered way within the ex ist -
ing con sti tu tional and le gal frame work. Thus, this de ci sion ad mi ra bly il lus -
trates the free dom a Su preme or Con sti tu tional court can ex er cise in apply -
ing the Con sti tu tion.

After the de ci sion, the de bate be tween sovereignists and fed er al ists has
cen tered on these two is sues: the ap pro pri ate thresh old of sup port the sov er -
eignty op tion would re quire in a fu ture ref er en dum and the word ing of the
ques tion. In 2000, the fed eral gov ern ment has taken the ini tia tive and had
Par lia ment pass a stat ute ti tled the Clar ity Act.41 In brief, the Act pro vides
that, in the case of an other ref er en dum on se ces sion in Que bec, the House of
Com mons must de cide, be fore the ref er en dum is held, if the ques tion put to
the Que bec vot ers is clear, and af ter the re sults of the ref er en dum are known,
if there is a clear ma jor ity in fa vor of se ces sion. If one of these con di tions is
miss ing, the Act pro hib its the fed eral gov ern ment from en ter ing into ne go ti -
a tions with the se ces sion ist Que bec government.

Fi nally, in 2003, the Parti Québécois has lost the elec tions and a new
provincial gov ern ment has been formed by the Que bec Lib eral Party un der
M. Jean Charest. The Lib eral Party be ing op posed to se ces sion, this par tic u -
lar is sue has been put to rest, at least for the next 4 to 5 years. How ever, opin -
ion polls show that sup port for “sov er eignty-as so ci a tion” re mains sta ble in
pub lic opin ion at a 40% to 44% level. Fur ther more, as has been al ready
noted, dur ing its long his tory in Que bec pol i tics, the Lib eral Party has al -
ways put for ward con sti tu tional de mands on be half of Que bec for more de -
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cen tral iza tion of pow ers as well as for the for mal rec og ni tion of Que bec’s
dis tinct sta tus. More over, the con sti tu tional pro gram of the Lib eral Party
has picked up the five con di tions for con sti tu tional re newal that formed the 
ba sis for the Meech Lake Ac cord. There fore, it would in deed be pre ma ture
to as sume that the is sues re lat ing to Qué bec’s place in Can ada have been
re solved or over come.

5. The con flict bet ween Qué bec’s and En glish
    Ca na da’s cons ti tu tio nal as pi ra tions

The two main points of op po si tion be tween Qué bec and the Rest of
Can ada in the con sti tu tional de bate are first, the di vi sion of pow ers be -
tween the fed eral Gov ern ment and the prov inces, and sec ond, the rec og ni -
tion of Qué bec as a dis tinct so ci ety.

As for the di vi sion of pow ers, it seems clear that a ma jor ity of Eng lish
Ca na di ans want Ot tawa to play a lead ing role in eco nomic mat ters as well
as in such ar eas as ed u ca tion, cul ture, com mu ni ca tions and so cial pol icy.
As has al ready been noted, such a po si tion is ex plained by the fact that
many Ca na di ans out side Qué bec con sider a pre dom i nant fed eral pres ence
nec es sary in such mat ters to equal ize liv ing con di tions through out Can ada
and to strengthen the na tional iden tity, par tic u larly in de fend ing it against
the in va sion of Amer i can cul ture and life style. Yet, these ar eas are pre -
cisely those in which Qué bec seeks more de cen tral iza tion. The con flict be -
tween Qué bec’s and the Rest of Can ada’s po si tions re gard ing the di vi sion
of pow ers could be re solved if Eng lish Ca na di ans ac cepted to con fer on
Qué bec a spe cial sta tus by al low ing it more pow ers than those pos sessed
by other prov inces. This would lead to an asym met ri cal fed er al ism. Yet,
such a pos si bil ity col lides with the prin ci ple of equal ity be tween all prov -
inces, which seems to have be come sanc ti fied to Eng lish Ca na di ans.

This same no tion of equal ity be tween prov inces is also in voked by the
Rest of Can ada to op pose the rec og ni tion of the dis tinct char ac ter of Qué -
bec’s so ci ety. In deed, the most dras tic op po si tion be tween Qué bec and the
Rest of Can ada bears pre cisely upon Qué bec’s de mand to be rec og nized as
a dis tinct so ci ety.42 This re fusal is jus ti fied by a dou ble equal ity prin ci ple:
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42 On this point, see: Woehrling, José, “A Cri tique of the Dis tinct So ci ety Clause’s
Crit ics”, in The Meech Lake Primer: Con flict ing Views of the 1987 Con sti tu tional Ac -
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equal ity of prov inces, as we have seen, and equal ity be tween in di vid u als.
Re gard ing equal ity be tween in di vid u als, this prin ci ple is given a some -
what sim plis tic in ter pre ta tion. If equal ity is seen as ask ing al ways for an
iden ti cal treat ment, rec og niz ing a spe cial sta tus for Qué bec ap pears to treat 
Quebeckers more fa vor ably than other Ca na di ans. How ever, true equal ity
some times asks for a dif fer ent treat ment, to take into ac count the real dif -
fer ences that ex ist be tween two per sons or two com mu ni ties. Thus, when
equal ity is un der stood as ask ing for iden ti cal treat ment, one can also note a
trend to cen tral ize pow ers in a Fed er a tion. In the end, leg is la tive unity is re -
quired to ob tain com plete uni for mity of life con di tions. The pow er ful
equalitarian com po nent of the mod ern dem o cratic sys tem does not eas ily
com bine with the pro tec tion of di ver sity that has his tor i cally been one the
main ob jec tives of Ca na dian fed er al ism43.
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